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PREFACE. 


In  the  following  pages  it  has  been  endeavoured,  as 
far  as  possible,  to -combine  two  objects;  and  to  com- 
pile a  legal  work  which  should  be  at  the  same  time  one 
of  easy  reference  to  the  Lawyer  and  of  practical  utility  to 
the  Clergyman.  For  this  reason,  the  author  has,  in  many 
instances,  to  request  the  especial  indulgence  of  the  former, 
to  whom  it  might  otherwise  appear  that  matters  of  history, 
of  elementary  law,  and  of  practice,  occupy-  too  consider- 
able space.  The  more  important  decisions  of  the  Ecclesi- 
astical Courts  have  also,  in  many  instances,  been  inserted 
at  greater  length  than  might  appear  necessary  for  eluci- 
dating the  particular  proposition  to  which  they  refer.  All 
such  matters  have  been  introduced  for  the  purpose  of  ren- 
dering the  present  work  a  Complete  and  Practical  Guide 
to  the  Clergy :  and  many  of  the  more  important  judg- 
ments, especially  those  of  Lord  Stowell,  could  scarcely 
have  been  further  abridged  without  taking  away  much  of 
their  utility ;  as  they  will  often  be  found  to  afford  a  safe 
guidance  upon  other  matters  than  those  actually  decided, 
and  upon  questions  which  may  not  hitherto  have  arisen. 

A  very  considerable  part  of  the  contents  of  the  present 
work  is  taken  from  and  is  a  digest  of  the  statute  law* 
The  several  recent  statutes  on  church  matters  have  been, 
condensed  and  analyzed  as  far  as  possible :  but  there  is 
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VI  PREFACE. 

much  which  it  was  found  impossible  to  condense  without 
rendering  it  obscure :  and  in  cases  where  the  directions  of 
the  statutes  require  to  be  accurately  observed,  it  has  been 
thought  best  to  give  the  very  words  of  the  enactments. 
In  other  cases,  and  especially  in  the  different  Church 
Building  Acts,  where  much  has  been  from  time  to  time 
re-enacted  without  apparent  reason,  and  where  much 
which  is  not  actually  repealed,  is  nevertheless  practically 
useless,  such  a  course  would  only  have  perplexed :  and  it 
has  been  thought  sufficient  in  such  cases  to  give  the  sub- 
stance only  of  what  is  now  in  force. 

The  author  has  also  to  express  his  thanks  to  the  several 
clergymen  who  have  furnished  him  with  many  useful 
suggestions  and  much  practical  information ;  and  for  the 
ready  manner  in  which  such  information  has  invariably 
been  given.  It  is  hoped,  that  in  consequence  of  such 
communications  nothing  which  can  safely  be  affirmed, 
and  which  can  be  of  legal  interest  or  importance  to  their 
profession,  will  be  found  omitted  in  the  following  work. 
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OF  PERSONS  ECCLESIASTICAL. 


CHAPTER  I. 


OF  THE  CHURCH  OP  ENGLAND THE  CHURCH   ESTA- 
BLISHMENT— AND  THE  QUEEN'S  SUPREMACY. 


Thb  Church,  as  is  well  known,  in  its  most  extended  sense,  The  word 
signifies  all  those  who  are  by  profession  Christians,  all  church, 
believers  in  the  Gospel  generally,  who  constitute  the  visible 
Church  of  Christ  on  earth.*  But  it  has  also  a  more  limited 
meaning,  in  which  it  is  used  in  the  latter  part  of  the 
nineteenth  of  our  Articles,  in  which  it  signifies  only  the 
Christians  of  one  country,  city,  or  persuasion.  In  this 
latter  sense  we  use  it  in  this  work ;  in  which  we  are  speak- 
ing only  of  the  Church  of  England :  a  particular  Church 
included  in  an  universal.  But  it  has  occasioned  much 
difficulty  and  confusion,  that  the  term  by  which  in  this 
case  we  designate  the  particular  and  universal,  is  the 
same ;  and  has  been  very  generally  used  indiscriminately. 

Probably  neither  of  these  meanings  can  be  taken  as  the 
primary  one  of  the  word  Church,  as  it  is  of  the  Greek 
txxAsp-io,  and  of  the  word  thence  derived  in  the  Latin,  for 
there  the  primary  idea  is  evidently  the  elect,  or  the  as- 
sembly, or  the  general  body  of  the  faithful :  secondarily 
only,  the  temple  or  place  where  they  meet  together  for 
religious  worship.  Our  word,  which  is  nearly  similar  to 
that  of  most  of  the  northern  nations,  was  probably  for- 
merly pronounced  with  the  consonants  hard,  as  now  in 
Scotland,  and  derived  from  the  Greek  to  xvgwtxiv,  belong- 
ing to  the  Lord,  or  as  it  has  been  further,  with  probability, 
suggested,  xt/g»ou  o7xo$,  or  oixfa,  the  Lord's  House,  thence 
applied  secondarily  to  those  who  there  assemble.6 

Such  at  least  is  the  usually  received  derivation  of  the 
word.  It  may,  however,  be  suggested,  that  this  derivation 
by  no  means  precludes  the  possibility,  or  perhaps  the  pro- 

*  Tomline  on  the  Nineteenth  Article. 

*  See  2  Bora's  E.  L.  321,  and  Rogers's  E.  L. 

B 


Digitized  by 


Google 


OF  THE  CHURCH  OP  ENGLAND, 


Persons  eccle* 
siastical. 


Formerly 
regular  and 
secular. 


bability,  of  a  primary  meaning  in  our  word,  such  as  that 
of  ecclesia,  and  such  as  we  have  used  it  in  this  chapter. 
Kugiaxo$,  or  belonging  to  the  Lord,  is  equally  applicable  to 
either  meaning ;  and  if  we  take  the  word  oixia,  or  perhaps 
even  o7xo$,  in  a  meaning  which  would  be  strictly  classical, 
to  signify  a  household  or  family,  or  a  fraternity,0  we  have 
a  primary  meaning  to  our  word  Church,  even  more  ap- 
propriate and  satisfactory  than  that  of  the  Latin  word 
ecclesia. 

This  Church  or  Christian  fraternity  has  been  and  is 
governed,  or  presided  over,  by  certain  ecclesiastical  per- 
sons of  various  degrees  of  authority ;  and  they,  together . 
with  the  whole  body,  are  subject  to  one  supreme  head. 

Previously  to  the  time  of  the  Reformation  in  this  country, 
these  ecclesiastical  persons  were  divided  into  regular  and 
secular.  Regular,  because  they  lived  under  certain  rules, 
and  were  professed  in  some  of  the  orders  of  religion,  and 
had  vowed  three  tilings — true  obedience,  perpetual  chastity, 
and  wilful  poverty;  such  as  abbots,  priors,  monks,  and 
others  of  such  orders  regular.  And  secular,  such  as  did 
not  live  under  any  of  such  orders,  and  so  called  for  dis- 
tinction's sake,  as  bishops,  deans  and  chapters,  arch- 
deacons, canons,  parsons,  vicars,  and  such  like.  And 
Littleton  probably  alludes  to  this  distinction,  when  he 
speaks  of  men  of  religion  and  of  holy  church/1  But 
in  the  reign  of  Henry  VIII. ,  when  the  monastic  rule  of 
life  was  abrogated,  the  regular  ecclesiastical  persons  ceased 
to  be  any  longer  recognized  by  the  laws  of  the  country  as 
a  part  of  the  church  establishment  ;•  with  these  therefore 
we  have  no  further  care. 
The  exact  position  which  the  Church  of  England  as  such 
the  Church  with  occupies  with  respect  to  the  civil  government,  and  the 
the  State,  whole  commr.nity  of  the  state,  is  matter  of  political  reason- 

ing and  speculation,  rather  than  of  law ;  a  subject  upon 
which  opinions  have  been,  and  probably  ever  will  be, 
widely  different;  and  upon  which  it  would  therefore  be 
unwise  to  enter  at  any  length  in  a  treatise  upon  those 
legal  subjects  which  admit  of  no  doubt  nor  speculation, 
but  which  have  been  firmly  settled  and  determined. 

The  subject  however  of  this  union,  connection,  or  alli- 
ance, between  the  Church  and  the  State,  whichever  of  the 
above  terms  may  be  deemed  most  appropriate,  is  one  which 
directly  or  indirectly  has  a  strong  bearing  upon  many  ques- 
tions of  Ecclesiastical  Law.  And  without  noticing  the 
extreme  opinions  on  the  one  hand,  that  the  Church  and  her 


Connection  of 


c  See  the  use  of  this  word  by  Xenophon,  Lysias,  and  Isocrates. 
*  Co.  Litt.  c.  6,  133.  •  A.  D.  1530. 
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religion  are  mere  creatures  of  the  State ;  on  the  other,  that 
the  temporal  power  is  wholly  dependant  or  subordinate ; 
and  without  hazarding  any  opinion  in  a  question  of  so  much 
difficulty,  it  may  be  useful   to  mention  the  condensed 
opinions  of  those  who  are  entitled  to  most  weight  on  this 
subject.    In  a  recent  work,  in  which  the  whole  question  Opinion  of 
has  been  fully  considered/  the  opinion  of  Hooker,  in  his  B»h°p  Hooker. 
Ecclesiastical  Polity,  is  stated  to  have  been,  "  That  the 
same  persons  compose  the  Church  and  the  Commonwealth 
of  England  universally;  that  the  same  subject  is  therefore 
intended  under  the  respective  names  of  tne  Church  and 
the  Commonwealth ;  and  that  it  is  thus  variously  named 
only  in  respect  of  accidents,  or  properties  and  actions, 
which  are  different.    His  opponents,  it  is  said,  contended 
for  a  personal  separation,  which  precluded  the  same  man 
from  bearing  sway  in  both' ;  he  for  a  natural  one,  which 
did  not  forbid  such  an  union  of  authorities.     He  con- 
sidered that  the  Church  and  the  Commonwealth  are  in  this 
therefore  personally  one  society ;  which  society  is  termed 
a  Commonwealth,  as  it  liveth  under  whatsoever  form  of 
secular  law  and  government;   a  Church,  as  it  has  the 
spiritual  law  of  Jesus  Christ.    That  in  this  society,  con- 
sidered as  a  Church,  the  king  is  the  highest  uncommanded 
officer :  that  his  chief  ecclesiastical  powers  are  in  right  of 
his  headship :  the  right  of  calling  or  dissolving  the  greater 
assemblies ;  that  of  assent  to  all  Church  ordinances,  which 
are  to  have  the  force  of  law ;  the  advancement  of  prelates; 
the  highest  judicial  authority ;  and  in  general  an  exemp- 
tion from  the  ordinary  church  censures  to  which  others 
are  liable.     That  the  conveyance  of  power  is  not  to  each 
sovereign  in  succession,  but  to  one  originally,  from  whom 
the  rest  inherit ;  and  the  body  cannot  helpitself  but  with 
consent  of  the  head,  while  there  is  one.    That  the  king's 

{'udicial  power  is  subject  to  Church  Law ;  and  it  is  the 
lead  of  all,  simply  because  not  confined  to  a  district,  but 
legally  reaching  to  all.  That  kings  have  authority  over 
the  Church,  if  not  collectively,  yet  divisively  understood ; 
that  is,  over  each  particular  person  in  that  Church  where 
there  are  kings.  That  the  Commonwealth,  when  the 
people  are  Christians,  being  ipso  facto  the  Church,  the 
clergy  alone  ought  not  to  have  the  power  of  making  laws. 
Quod ornnes  tangit  ah  omnibus  tractari et  approbari debet" 
And  the  feet  is,  that  canons  of  the  clergy  in  their  synods 
have  generally  taken  no  effect  as  laws,  without  the  appro- 
bation of  governors.  In  this  country,  as  we  shall  have  to 
observe  in  speaking  of  the  convocation,  the  laws  made  by 


1  Gladstone  on  Church  and  State. 
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the  clergy  in  their  assemblies  have  no  power  to  bind  the 
laity,  unless  confirmed  by  the  parliament,  in  which  case, 
it  is  the  act  of  the  parliament,  not  of  the  clergy,  which 
gives  them  force  and  validity.  "  The  king's  power  of 
assent,"  he  says,  "  is  a  power  derived  to  him  from  the 
whole  body  of  the  realm ;  the  religious  duty  of  kings  is 
the  weightiest  part  of  their  sovereignty." 
Opinion  of  The  opinions  of  Bishop  Warburton  on  this  subject,  are 

Bishop  War-      in  the  same  place  stated  to  be,  "  That  civil  society,  being 
barton.  defective  in  the  control  of  motives,  and  in  the  sanction  of 

reward,  has,  in  all  ages,  called  in  the  aid  of  religion  to 
supply  the  want :  the  State  contemplates  for  its  end  the 
body  and  its  interests ;  has  for  its  means,  coercion ;  for  its 
general  subject-matter,  utility.  The  Church  is  a  religious 
society  of  distinct  origin ;  having  for  its  end,  the  salvation 
of  souls ;  for  its  subject-matter,  truth ;  for  its  instrument, 
persuasion ;  regulating  motives  as  well  as  acts,  and  pro- 
mising eternal  reward.  Though  separate,  these  societies 
would  not  interfere,  because  they  have  different  provinces, 
but  the  State  having  needs  as  above  stated,  and  the  Church 
wanting  protection  against  violence,  they  have  each  rea- 
sons sufficient  for  a  voluntary  and  free  convention.  Ac- 
cordingly the  societies  united,  not  indeed  under  any  formal 
engagement,  with  all  the  stipulated  conditions ;  but  like 
sovereign  and  people  in  the  original  contract.  That  is,  the 
theory  of  the  alliance  accurately  represents  the  true  idea 
according  to  which  they  ought  to  unite.  The  conditions 
of  the  union  are,  that  the  Uhurch  receives  a  free  main- 
tenance for  the  clergy,  a  share  for  her  security  in  the 
legislative  body,  and  a  coactive  power,  to  be  used  in  her 
Spiritual  Courts  for  a  purpose,  wnich  is  also  a  state  pur- 
pose, namely,  the  correction  of  certain  forms  of  vice.  In 
return  for  which  she  surrenders  to  the  State  her  original 
independency,  and  subjects  all  her  laws  and  movements 
to  the  necessity  of  the  State's  previous  approval.  If  there 
be  more  than  one  such  religious  society  or  church,  the 
State  is  to  contract  with  the  largest,  to  which  will  natu- 
rally belong  the  greatest  share  of  political  influence." 
Opinion  of  The  opinion  of  Dr.  Paley  differs  somewhat  considerably 

Dr.  Paley.  from  the  foregoing ;  he  says,8  "  that  the  authority  of  a 
church  establishment  is  founded  only  on  its  utility.  That 
the  single  end  we  ought  to  propose  by  it,  is  the  preser- 
vation and  communication  of  religious  knowledge.  That 
every  other  end,  and  every  other  idea,  that  have  been 
mixed  with  this,  as  the  making  the  Church  the  engine  or 
even  the  ally  of  the  state,  converting  it  into  the  means  of 

r  Moral  and  Political  Philosophy,  chap.  x. 
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strengthening  or  diffusing  influence ;  or  regarding  it  as  a 
support  of  regal,  in  opposition  to  popular,  forms  of  govern- 
ment, have  served  only  to  debase  the  institution,  and  to 
introduce  into  it  numerous  corruptions  and  abuses.  That 
the  notion  of  a  religious  establishment  comprehends  three 
things, — a  clergy,  or  an  order  of  men  secluded  from  other 
professions,  to  attend  upon  the  offices  of  religion ;  a  legal 
provision  for  the  maintenance  of  the  clergy ;  and  the  con- 
fining of  that  provision  to  the  teachers  of  a  particular  sect 
of  Christianity ." 

From  the  above  opinions  of  these  eminent  writers,  which  Church  esu- 
we  have  here  selected  on  account  of  their  diversity,  it  will  biithmentasse- 
be  seen  that  this  question  is  very  speculative ;  and  pro-  Church.  ^    * 
bably,  in  order  to  arrive  at  any  tangible  view  of  this  ques- 
tion in  a  legal  sense,  we  must  separate  the  Church  Esta- 
blishment from  the  general  idea  or  the  Church,  or  consider 
the  persons  ecclesiastical  as  representing  the  Church  of 
England. 

The  connection  between  the  Church  and  State  will  then  Connection  be- 
be  most  obvious,  in  the  fact  that  the  sovereign  head  of  the  tween  the 
State  is  the  bead  also  of  the  Church  Establishment,  the  ^rcbh  ■J^ 
source  from  which  its  superior  officers  derive  their  autho-  oftbesa^chief 
rity,  and  the  ultimate  resort  in  all  causes  in  which  the  magisuate. 
ecclesiastical  establishment  is  concerned.     The  seats  of 
the  bishops  in  the  Upper  House,  and  the  votes  allowed  to 
the  clergy  in  the  electing  members  of  the  Lower  House  of 
parliament,  may  be  other  instances  of  this  connection; 
but  the  union  of  the  civil  and  ecclesiastical  polity  is  chiefly 
evident  in  the  incidents  which  arise  from  the  unity  of  their 
head. 

Before  the  Reformation,  therefore,  when  the  supremacy  Did  not  exist 
of  the  Pope  was  acknowledged  in  all  matters  ecclesias-  before  the  He- 
lical, there  was,  legally  speaking,  no  union  between  Church  ormal,on# 
and  State  in  this  country ;  and  the  evils  of  such  a  dis- 
union were  apparent  in  the  constant  jealousy  and  quarrels 
which  existed  between  the  civil  and  ecclesiastical  autho- 
rities. The  clergy  in  those  times  seem  always  carefully 
to  have  repudiated  any  connection  with  or  dependance  on 
the  State.  Not  only  was  their  ecclesiastical  jurisdiction 
entirely  independent  of  the  civil, — extending  over  a  great 
variety  of  causes, — trespassing  upon  the  province  of  the 
laity,  and  threatening  an  universal  supremacy  over  all 
persons  and  causes ;  but  they  claimed,  and  for  a  time  ob- 
tained, an  absolute  exemption  from  the  justice  of  the  State. 
Of  such  matters  we  shall  speak  hereafter  in  treating  of 
the  former  privileges  of  the  clergyh.  At  present  we  only 
notice  them  to  remark,  that  when  such  a  state  of  things 


»'  Vide  post,  Chap.  VI. 
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existed,  it  would  be  obviously  impossible  to  consider  that 
there  was  any  real  connection  or  alliance  between  the  civil 
and  the  ecclesiastical  polity. 

This  alliance,  therefore,  may  be  said  to  have  commenced 
in  the  22d  year  of  the  reign  of  Henry  VIII. ;  in  which 
year,  when  the  whole  clergy  of  this  realm  were  supposed 
to  have  incurred  the  penalties  of  a  pratnunire,  they  im- 
plored the  clemency  of  the  king,  and  petitioned  in  convo- 
cation for  a  remission  of  those  penalties ;  and  in  their 
petition,  the  king  was,  for  the  first  time,  styled  the  pro- 
tector and  supreme  head  of  the  Church  and  clergy  of 
England,  The  words,  as  Gibson  has  given  them,  being — 
"  Ecclesiee  et  cleri  Anglicani  cujus  singularem  protectorem 
unicum  et  supremum  dominum,  et  quantum  per  Christi 
legem  licet  etiam  supremum  caput  ipsius  majestatem  re- 
cognoscimus1."  This,  therefore,  it  will  be  observed,  passed 
with  the  important  qualification  "  so  far  as  is  permitted 
by  the  law  of  Christ.  And  in  an  act  of  parliament  passed 
shortly  afterwards,  reciting  that  the  king's  majesty  justly 
and  rightfully  is,  and  ought  to  be,  the  supreme  head  of 
the  Church  of  England,  and  so  had  been  recognised  by 
the  clergy  of  this  kingdom  in  their  convocation,  it  is 
enacted,  that  the  king  shall  be  reputed  the  only  supreme 
head  in  earth  of  the  Church  of  England,  and  shall  have 
annexed  to  the  imperial  crown  of  this  realm  as  well 
the  title  and  style  thereof,  as  all  jurisdictions,  authorities, 
and  commodities,  to  the  said  dignity  of  supreme  head  of 
the  Church  appertaining. k  And  after  this  declaration  of 
the  law,  those  who  denied  the  supremacy  of  the  king 
subjected  themselves  to  capital  punishment.  This  act, 
however,  was  repealed  in  the  first  year  of  the  reign  of 
Mary  *,  and  the  supremacy  of  the  Pope  over  the  Church 
of  these  realms  was  once  more  established  by  law.  But 
by  one  of  the  first  acts  of  the  parliament  which  met  soon 
after  the  accession  of  Elizabeth,  the  supremacy  in  eccle- 
siastical affairs  was  restored  to  the  crown ;  and  from  that 
time  continuously  to  the  present,  the  sovereign  of  these 
realms  has  been  alike  the  head  of  the  State  and  of  the 
Church  of  England,— supreme  over  all  persons  and  all 
causes  ecclesiastical  as  well  as  civil;  and  to  deny  such 
supremacy,  or  to  assert  the  supremacy  of  the  Pope,  are 
offences  which  are  severely  punishable  by  our  lawm. 

In  this  character  of  supreme  governor  and  head  of  the 
Established  Church  in  this  country,  the  sovereign  may  be 
considered  as  a  person  ecclesiastical ;  but  he  is  not  subject 
to,  or  affected  by,  any  of  those  restrictions,  which  we  shall 

1  Gibs.  23.  k  26  Hen.  8,  c.  1.  >  Mar.  sess.  1,  c.  1. 

■  See  1  Edw.  6,  c.  12;  1  £liz.c.  l,ss.  27,30  ;  5  Eliz.  c.  1,  s.  2. 
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hereafter  have  to  mention,  as  affixed  to  ecclesiastical  per- 
sons generally. 

In  virtue  of  his  authority  as  supreme  head  of  the  Church,  His  prerogatives 
the  sovereign  convenes,  prorogues,  restrains,  regulates  and  aa  8uch  head* 
dissolves  all  ecclesiastical  synods  or  convocations.    This 
was  an  inherent  prerogative  of  the  crown,  long  before  the 
time  of  Hen.  VIII.,  as  appears  by  the  statutes  8  Hen.  VI.  i» the  convoca- 
c  1,  and  the  many  others,  both  lawyers  and  historians,  tIon" 
vouched  by  Sir  Edward  Coke;  and  would  be,  besides, 
sufficiently  evident  from  the  nature  and  origin  of  the  con- 
vocation ;  so  that  the  statute  25  Hen.  VIII.  c.  19,  which 
restrains  the  convocation  from  making  or  putting  in  exe- 
cution any  canons  repugnant  to  the  lung's  prerogative,  or 
the  laws,  customs  and  statutes  of  the  realm,  was  merely 
declaratory  of  the  old  common  law ;  that  part  of  it  only 
being  new,  which  makes  the  king's  royal  assent  actually 
necessary  to  the  validity  of  every  canon  n. 

From  this  prerogative  also,  of  being  the  head  of  the  Appointment  of 
Church,  arises  the  king's  right  of  nomination  to  vacant  W«»°J»>&C* 
bishopricks,  and  certain  other  ecclesiastical  preferments, 
which  will  more  properly  be  considered  when  we  come  to 
treat  of  the  different  ranks  of  persons  ecclesiastical. 

As  the  head  of  the  Churcn,  the  king  is  likewise  the  Appeal  to  king 
dernier  resort  in  all  ecclesiastical  causes ;  an  appeal  lying  m  Prify  council. 
ultimately  to  him  from  the  sentence  of  every  ecclesiastical 
judge ;  which  right  was  restored  to  the  crown  by  statute 
26  Hen.  VIII.  c.  19°.  This  appeal  to  the  sovereign  in 
ecclesiastical  causes  now  lies  to  the  judicial  committee  of 
bis  privy  council,  or,  as  it  is  legally  expressed,  to  the 
sovereign  in  council;  of  which  court,  and  its  jurisdiction, 
we  shall  speak  in  considering  the  government  and  dis- 
cipline of  the  ecclesiastical  bodyp. 

In  all  matters  of  doctrine,  worship,  discipline  and  go-  Church  of  Ire- 
vernment,  the  Church  of  Ireland  is  governed  by  the  same  u~l 
laws  as  the  Church  of  England ;  and  the  Churches  of 
England  and  of  Ireland  are,  since  the  union  of  these 
countries,  united  into  one  Protestant  Episcopal  Church, 
called  the  United  Church  of  England  and  Ireland ;  and 
the  continuance  of  this  Church  of  Ireland  is  to  be  deemed 
an  essential  part  of  the  Union q.  All  matters,  therefore, 
which  are  treated  of  in  the  present  volume,  unless  where 
any  exception  is  particularly  specified,  relate  equally  to 
the  United  Churcn  of  England  and  of  Ireland. 

•  1  Blick.  Com.  279.  •  Ibid.  p  See  pott,  Ch.  IV. 

4  39  &  40  Geo.  3,  c.  67,  art.  5. 
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How  separated. 


Different  kinds 
of  orders. 


Bishops. 


Priests  and 
deacons. 
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pediments to 
orders. 


Qualification  of 
a  deacon  as  to 
morality. 


In  speaking  of  persons  ecclesiastical,  the  first  point  for  our 
consideration  will  be,  the  manner  in  which  they  are,  as  it 
were,  set  apart  from  the  rest  of  their  fellow  citizens,  made 
a  separate  order  in  the  state,  and  qualified  to  discharge  the 
duties  of  their  holy  office. 

The  Apostles  having  appointed  certain  persons  to  be 
the  standing  governors  and  preachers  of  the  Christian 
Church,  it  has  been  thought  necessary  that  there  should 
be  a  power  lodged  somewhere  to  set  apart  some  distinct 
orders  of  men  for  the  exercise  of  those  public  offices ;  and 
this  is  by  the  ceremony  of  ordination ;  a  rite  of  a  character 
so  sacred,  that  in  the  Roman  Catholic  Church  it  is  ac- 
counted a  sacrament,  as  an  outward  visible  sign  of  an  in- 
ward spiritual  grace  conferred.  And  in  that  Church  there 
were  several  orders  to  which  a  man  might  be  ordained ; 
which  distinctions  are  not  admitted  in  the  Church  of  Eng- 
land ;  but  the  only  orders  in  our  Church,  as  declared  by 
different  statutes,  are  those  of  bishops,  priests,  and  dea- 
cons.* 

With  respect  to  the  ordering  of  bishops  we  shall  speak 
more  particularly  hereafter ;  for  as  every  bishop,  prior  to 
his  ordination,  is  already  an  ecclesiastical  person,  tne  sub- 
ject is  foreign  to  our  present  purpose. 

The  word  priest  is  in  all  Christian  languages  nearly  the 
same;  all  evidently  taken  from  the  Greek  Tpeo-fivrepot;  and 
in  like  manner  the  word  deacon,  with  little  variation,  is  to 
be  found  in  all  the  same  languages,  and  is  deduced  from 
the  Greek  foaxovog. 

It  does  not  appear  necessary  here  to  consider  the  va- 
rious canonical  impediments  which  formerly  existed  to  the 
taking  of  orders ;  they  were  expressed  with  a  somewhat 
minute  particularity ;  but  all  such  as  could  be  considered 
reasonable  are  sufficiently  included  and  embodied  in  the 
preface  to  the  form  of  ordaining  deacons,  which  gives  these 
simple  directions  only. 

The  bishop  knowing  by  himself,  or  by  sufficient  testi- 

•  3  Edw.  6;  5  fit  6  Edw.  6;  136c  14  Car.  2;  Gibs.  Cod.  115. 
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nony,  any  man  to  be  of  virtuous  conversation,  and  without 
crime,  and,  after  examination  and  trial,  finding  him  learned 
in  the  Latin  tongue,  and  sufficiently  instructed  in  Holy 
Scripture,  may  admit  him  a  deacon.b 

And,  with  respect  to  priest's  orders,  it  is  directed  by  the  Oft  priest, 
statute  13  Eliz.  c.  12,  that  none  shall  be  made  minister 
(which  is  to  be  considered  here  as  synonymous  with  the 
word  priest),  unless  it  appear  to  the  bishop  that  he  is  of 
honest  life,  and  professeth  the  doctrine  expressed  in  the 
Thirty-nine  Articles,  nor  unless  he  is  able  to  answer  and 
render  to  the  ordinary  an  account  of  his  faith  in  Latin  ac- 
cording to  the  said  articles,  or  have  special  gift  or  ability 
to  be  a  preacher. 

The  above  requisites  therefore  being  observed,  the  others  Bishop  the  sole 
are  not  now  necessary;  and  with  regard  to  the  moral  and  jndgeof the 

Eersonal  qualifications  of  the  candidate,  it  appears  that  the  oTthe  candidate, 
ishop  in  nis  discretion  is  the  sole  and  proper  judge,  un- 
fettered in  the  exercise  of  his  judgment  by  any  particular 
tests  which  might  formerly  have  been  imposed. 

And,  as  a  guide  to  the  bishop  in  the  exercise  of  his  dis-  Testimonials  of 
cretionary  power,  it  is  declared  that  the  candidate  shall  conduct, 
then  exhibit  letters  of  testimonial  of  his  good  life  and  con- 
versation under  the  seal  of  some  college  of  Oxford  or 
Cambridge,  where  before  he  remained,  or  of  three  or  four 
grave  ministers,  together  with  the  subscription  and  testi- 
mony of  other  credible  persons,  who  have  known  his  life 
and  behaviour  for  three  years  next  before  ;c  which  regula- 
tion applies  to  priests  and  deacons  equally.  And  if  the  can- 
didate has  quitted  college,  and  has  been  residing  elsewhere, 
a  notice,  usually  termed  a  "  Si  quis"  must  be  published 
in  the  church  of  the  parish  where  the  candidate  has  usually 
resided,  the  object  of  which  will  be  best  understood  by  the 
form  thereof  given  in  the  appendix  ;d  and  a  certificate  that 
such  has  been  properly  published  must  be  sent  with  the 
testimonials  to  tne  bishop. 

There  are  other  qualifications,  however,  besides  those  of 
moral  conduct,  the  observance  of  which  is  indispensable. 

No  bishop  shall  admit  any  person  into  holy  orders  un-  Qualification  in 
less  he,  desiring  to  be  a  deacou,  is  three-and-twenty  years  respect  of  age. 
old,  and  to  be  a  priest,  four-and-twenty  years  complete ; 
and  as  to  priest's  orders,  the  canon  is  affirmed  in  that  re- 
spect by  statute,*  and  it  being  consequently  a  part  of  the 
statute  law  of  the  realm  that  none  shall  be  admitted  priest 
(or  minister),  being  under  the  age  of  four-and-twenty  years, 

k  Preface  to  form  of  ordaining  deacon. 

c  Canon,  34.    See  forms  of  testimonials  in  Appendix. 

4  See  App.  No.  1.  •  13  Eliz.  c.  12. 
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persons  under 
the  proper  age  u 
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At  to  lapse  in 
consequence  of 
such  void  ordi- 
nation. 

Where  such  a 
question  would 
be  triable. 


Qualification  in 
respect  of  title. 


there  can  be  no  dispensation ;  but  with  regard  to  deacon's 
orders,  the  regulation  being  by  the  canon  law  only,  the 
qualification  of  age  might  possibly  be  dispensed  with ;  and 
by  virtue  of  a  faculty  or  dispensation  from  the  Archbishop 
of  Canterbury,  allowed  sometimes  to  persons  of  extraor- 
dinary abilities,  a  person  might  be  admitted  to  deacon's 
orders  sooner/  And  so  essential  is  this  qualification  of 
proper  age  considered,  that  it  is  declared  by  statute,  that  in 
case  any  person  shall,  from  and  after  the  passing  of  that  act 
(1804),  be  admitted  a  deacon  before  he  shall  have  attained 
the  age  of  three-and-twenty  years  complete,  or  admitted 
a  priest  before  he  shall  have  attained  the  age  of  four-and- 
twenty  years  complete,  in  every  such  case,  the  admission 
of  every  such  person  as  deacon,  or  priest,  respectively, 
shall  be  void  in  law,  as  if  such  admission  had  not  been 
made;  and  the  person  so  admitted  shall  be  wholly  inca- 
pable of  having,  nolding,  or  enjoying,  or  being  admitted  to 
any  parsonage,  vicarage,  benefice,  or  other  ecclesiastical 
promotion,  or  dignity  whatsoever,  in  virtue  of  such  his 
admission  as  deacon  or  priest  respectively,  or  of  any  qua- 
lification derived  or  supposed  to  be  derived  therefrom: 
provided  that  no  title  to  confer  or  present  by  lapse  shall 
accrue  by  any  avoidance  or  deprivation  ipso  facto  dj  virtue 
of  this  statute,  but  after  six  months'  notice  of  such  avoid- 
ance or  deprivation  given  by  the  ordinary  to  the  patron.* 

Previously  to  the  time  of  passing  this  statute,  where  a 
person,  who  had  been  presented  to  a  parish  church,  was 
libelled  against  in  the  spiritual  court  as  not  having  been 
properly  qualified  in  age  at  the  time  of  his  ordination,  a 
prohibition  was  prayed,  on  the  suggestion  that  if  the  matter 
was  true,  a  temporal  loss,  viz.  deprivation,  would  follow, 
and  that  it  was  therefore  triable  in  the  temporal  court;  but 
the  prohibition  was  refused  ;h  and  should  such  a  case  now 
arise,  although,  in  consequence  of  the  statute,  the  only 
possible  matter  to  be  tried  would  be  the  fact  of  the  right 
age  of  the  party,  it  seems  that  the  spiritual  court  would  still 
be  proper  for  tnat  purpose. 

The  next  indispensable  qualification  is,  that  the  candi- 
date to  be  admitted  into  holy  orders  should  have  some 
certain  place  where  he  may  use  his  function ;  and  this  is 
called  his  title  to  orders, — without  which,  if  any  bishop 
shall  admit  any  person  into  the  ministry,  then  he  shall 
keep  and  maintain  him  with  all  things  necessary  till  he  do 

E refer  him  unto  some  ecclesiastical  living :  and  if  the  said 
ishop  shall  refuse  so  to  do,  he  shall  be  suspended  by  the 

1  See  44  Geo.  3,  c.  43 ;  and  Rogers's  E.  L.  602. 

f  44  Geo.  3,  c.  43.  h  £.  1  Jac.  2 ;  Roberto  ?.  Pain. 
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Jthhishop,  assisted  by  another  bishop,  from  giving  of 
orders  for  die  space  of  a  year.1 

Such  titles  to  orders  may  be  had  of  the  seven  following 
different  kinds. 

The  party  desirous  of  being  ordained  must,  at  that  time,  Diflerent  kinds 
exhibit  to  the  bishop  of  whom  he  desireth  imposition  of  outlet, 
hands,  a  presentation  to  himself  to  some  ecclesiastical 
preferment,  then  void,  in  the  diocese ;  or  he  most  brine  to 
the  said  bishop  a  certificate,  that  either  he  is  provided  of 
some  church  within  the  said  diocese  where  he  may  attend 
die  cure  of  souls,  or  of  some  minister's  place  vacant  either 
in  the  cathedral  church  of  that  diocese,  or  in  some  other 
collegiate  church  therein  also  situate,  wherein  he  may 
execute  his  ministry ;  or  he  must  bring  a  certificate  that 
he  is  a  fellow  or  in  right  as  a  fellow  ;  or  that  he  is  to  be 
a  conduct  or  chaplain  in  some  college  in  Cambridge  or 
Oxford ;  except  by  the  bishop  himself  that  doth  ordain 
him  minister  he  be  shortly  after  to  be  admitted  either  to 
some  benefice  or  curateship  then  void.k  And  another  title 
to  orders  is  mentioned  in  the  33d  canon  together  with 
these ;  namely,  that  of  being  a  Master  of  Arts  of  five  years' 
standing  that  liveth  of  his  own  charge  in  either  of  the  uni- 
versities. But  such  is  not  now  considered  as  a  sufficient 
title;  nor  would  it  be  allowed  as  such  by  any  bishop, 
according  to  the  opinion  of  those  best  qualified  to  form  a 
judgment  on  the  subject.1 

oome  of  these  appear  to  have  been  considered  as  good 
titles  to  orders  before  the  time  of  the  canon,  while  others 
appear  to  have  been  established  or  extended  by  the  canon. 

In  cases  where  letters  dimissory  (to  be  afterwards  spoken  Bishop,  giving 
of)  are  g[iven,  it  is  the  business  of  the  bishop  giving  them,  leiter»  dimis- 
not  of  him  to  whom  they  are  sent,  and  by  whom  the  can-  Jhat'the^iTa 
didate  is  actually  ordained,  to  see  that  there  is  a  good  title;  good  title, 
and  he  shall  consequently  be  liable  to  the  penalty,  if  there 
should  be  no  good  title."1 

The  next  qualification  necessary  for  the  taking  of  holy  Qualification 
orders  is  one  which  must  necessarily  depend  in  a  great  >°  respect  of 
measure  on  the  discretion  and  judgment  of  the  bishop ;  ,earniD&' 
viz.  that  the  candidate  shall  be  sufficiently  learned  in  lite- 
rature, and  in  the  knowledge  of  the  Holy  Scriptures,  and 
iu  the  religious  doctrine  of  the  Church ;  for  no  bishop  shall 
admit  any  person  into  sacred  orders  except  he  bath  taken 
some  degree  of  school  in  either  of  the  two  universities ;  or, 

1  Canon  33.  k  Ibid. 

1  Communicated  to  the  author  as  the  present  practice  of  the  bishops. 

■  Rogers's  E  L.  604  j  Gib.  s.  144. 


Digitized  by 


Google 


12  OF  ORDINATION. 

at  the  least,  except  he  be  able  to  yield  an  account  of  his 
faith  in  Latin,  according  to  the  39  Articles.0  And,  by  the 
statute  of  Elizabeth  before  quoted,  none  shall  be  made 
minister  [priest]  unless  it  appear  to  the  bishop  that  he  is 
of  honest  life,  and  professeth  the  doctrine  expressed  in  the 
39  Articles ;  nor  unless  he  be  able  to  answer  and  render 
to  the  ordinary  an  account  of  his  faith  in  Latin,  according 
to  the  said  articles,  or  have  special  gift  or  ability  to  be  a 
preacher. 
Examination.  And  in  order  to  ascertain  whether  the  candidate  for  holy 
orders  has  this  last-mentioned  qualification,  the  bishop, 
before  he  admit  any  person  into  holy  orders,  shall  dili- 
gently examine  him  in  the  presence  of  those  ministers  that 
assist  him  at  the  imposition  of  hands ;°  and  if  the  bishop 
have  any  lawful  impediment,  he  shall  cause  the  said  minis- 
ters carefully  to  examine  every  such  person  so  to  be  or- 
dained ;  and  if  any  bishop  or  suffragan  shall  admit  any  to 
sacred  orders  who  is  not  so  examined  and  qualified,  tbe 
archbishop  of  his  province,  having  notice  thereof,  and  being 
assisted  therein  by  one  bishop,  shall  suspend  the  said  bishop 
or  suffragan,  so  offending,  from  making  either  deacons  or 
priests  for  the  space  of  two  years.p 
Archdeacon  the  Which  examination,  according  to  Lindwood,  pertaineth 
proper  person  to  of  common  right  to  the  archdeacon,  and  in  the  canon  law 
examine.  ft  js  i^j  d0Wn  as  one  branch  of  the  archidiaconal  office  ; 

and  this  is  also  supposed  to  be  the  case  in  our  form  of 
ordination,  both  of  priests  and  deacons,  where  the  arch- 
deacon's office  is  to  present  the  persons  that  are  apt  and 
meet.q 

But  there  appears  to  be  no  reason  deducible  from  con- 
venience, or  otherwise,  why  the  common  law  right  should 
not  remain  the  same,  and  the  injunctions  of  the  canon  be 
obeyed ;  for  the  archdeacon,  who,  from  his  dignity,  should 
always  be  fitted  for  the  performance  of  such  a  duty,  might 
well  be  appointed  the  examining  chaplain  to  the  bishop ; 
and  in  fact  this  practice  has  latterly  begun  to  prevail  in 
the  best  ordered  dioceses  of  this  country. 
Oaths  aod  sub-  The  next  indispensable  qualification  for  holy  orders  is, 
scription  neces-  that  the  candidate,  before  he  receive  or  take  any  such 
woLaUon8  orders,  shall  take  the  oaths  of  allegiance  and  supremacy 
before  the  ordinary  or  commissary;  nor  can  he  be  ad- 
mitted to  the  office  of  deacon  or  minister,  unless  he  shall 
first  subscribe  to  all  the  articles  of  religion  agreed  upon  in 
convocation  in  the  year  1562,  which  alone  contain  the 
confession  of  the  true  Christian  faith,  and  the  doctrine  of 

"  Canon  34.  •  Canon  35. 

p  Canon  34.  i  3  Bum's  £.  L.,  Ordinatioo. 
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the  sacraments ;  and  he  must  farther  subscribe  to  the  fol- 
lowing articles : r 

First.  That  the  king's  majesty,  under  God,  is  the  only  King's  supra- 
supreme  governor  of  this  realm  and  of  all  other  his  high-  m*y. 
ness's  dominions  and  countries,  as  well  in  all  spiritual  or 
ecclesiastical  things  or  causes  as  temporal :  and  that  no 
foreign  prince,  person,  prelate,  state,  or  potentate,  hath, 
or  ought  to  have,  any  jurisdiction,  power,  superiority,  pre- 
eminence, or  authority,  ecclesiastical  or  spiritual,  within 
his  majesty's  said  realm,  dominions  and  countries. 

Second.  That  the  book  of  Common   Prayer,  and  of  BookofCom- 
ordering  of  bishops,  priests  and  deacons,  containeth  in  it  mon  Prayer, 
nothing  contrary  to  the  word  of  God,  and  that  it  may 
lawfully  so  be  used,  and  that  he  himself  will  use  the  form 
in  the  said  book  prescribed,  in  public  prayer  and  admi- 
nistration of  the  sacraments,  and  none  other. 

Third.  That  he  alloweth  the  book  of  articles  of  religion  Thirty-nine 
agreed  upon  by  the  archbishops  and  bishops  of  both  pro-  rUc  *** 
vmces,  and  the  whole  clergy,  in  the  convocation  at  London, 
in  the  year  of  our  Lord  6od  1562,  and  that  he  acknow- 
ledged all  and  every  the  articles  therein  contained,  being 
in  number  nine-and-thirty  besides  the  ratification,  to  be 
agreeable  to  the  word  of  God.  Which  subscription,  as  it 
seemeth  by  the  same  and  following  canon,  must  be  before 
the  bishop  himself.  And  for  the  avoiding  all  ambiguities, 
such  person  shall  subscribe  in  this  form  and  order  of 
words,  setting  down  both  his  Christian  and  surname,  viz. 
I,  N.  N.,  do  willingly,  and  ex  animo,  subscribe  to  these 
three  articles  above  mentioned,  and  to  all  things  that  are 
contained  in  them. 

Of  these  several  qualifications  before  mentioned,  it  will  The  conferring 
be  observed  that  some  are  fixed  in  their  nature  and  indis-  of  orders  is  dis- 
pensably  necessary ;  that  others  depend  in  a  great  measure  cn  onai7* 
upon  the  discretion  and  judgment  of  the  bisnop.     But  it 
does  not  necessarily  follow  that  a  person,  having  all  these 

rlifications,  could  demand  as  right  that  he  be  ordained ; 
it  is  after  all  discretionary  in  the  bishop  whom  he  will 
admit  to  the  order  of  priest  or  deacon,  and  he  is  not  obliged 
to  give  any  reason  for  his  refusal.  For  by  the  statute, 
rubric,  and  canon,  he  is  not  required,  but  permitted  to 
admit  persons  having  such  qualifications  as  we  have  men- 
tioned, and  prohibited  from  admitting  any  who  have  them 
not;  but  he  is  not  enjoined  to  admit  any  persons  although 
they  have  these  qualifications.  Consequently  if  a  bishop 
should  refuse  to  ordain,  or  to  give  his  reasons  for  such 
refusal,  or  if  he  should  give  them  and  they  should  appear 

*  1  Elk.  c.  1 ;  1  Will.  3,  c.8;  13  EKz.  c.  12;  Can.  36. 
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to  be  insufficient^  it  does  not  appear  that  the  rejected  can- 
didate would  have  any  remedy. 
Candidates  A  candidate  for  holy  orders,  being  qualified  as  we  have 

SSned!n°the  ^ere  men^oned,  and  approved  of  by  the  bishop,  is  to  be 
diocese1  whew  ordained  by  the  bishop  of  his  own  diocese ;  that  is,  of  the 
their  title  is.  diocese  where  his  title,  or  place  where  he  may  use  his 
function,  happens  to  be.  And  no  person  shall  admit  any 
person  into  sacred  orders  which  is  not  of  his  own  diocese, 
except  he  be  either  of  one  of  the  universities  of  this  realm, 
or  except  he  shall  bring  letters  dimissory  from  the  bishop 
of  whose  diocese  he  is.* 
Fellows  of  col-  With  respect  to  the  first  of  these  exceptions,  the  being 
leges  ordained  0f  one  of  the  universities,  means  the  being  a  fellow,  or  in 
tnVd?ocese°P  °f  "S^t  **  a  feN°w>  of  some  college,  on  which  title  he  may 
where  their  col-  be  ordained;  but  this  exception  is  permitted,  not  com- 
lege  is  situated,  manded,  by  the  canon ;  and  in  the  ancient  acts  of  ordi- 
nation, the  fellows  of  New  College,  Oxford ;  Saint  Mary 
Winton,  and  King's  College,  Cambridge,  and  no  others, 
are  mentioned  as  possessed  of  a  special  privilege  from  the 
pope  to  be  ordained  by  what  bishops  they  pleased ;  and 
they  are  said  to  be  sufficienter  dimissi,  in  virtue  of  that 
privilege,  and  without  letters  dimissory;  but  it  does  not 
appear  that  at  that  time  the  fellows  of  any  other  college 
were  possessed  of  a  similar  privilege,  and  now,  in  practice, 
there  is  no  exception  to  the  geneml  rule  in  this  respect, 
either  as  to  the  fellows  of  the  particular  colleges  above 
mentioned,  or  of  any  other ;  but  as  all  ordination  is  dis- 
cretionary in  the  bisnops  as  to  whom  they  will  ordain  or 
not,  it  appears  to  be  a  rule  by  them  established,  and  con- 
sequently of  fall  force,  that  the  title  of  a  fellow  of  a  college 
in  one  of  the  universities  shall  be  a  title  only  in  that  diocese 
in  which  the  university  is  situated,  so  that  fellows  in  the 
University  of  Oxford  are  ordained  by  virtue  of  that  title 
by  the  Bishop  of  Oxford  only ;  and  those  in  the  Univer- 
sity of  Cambridge,  in  like  manner,  by  the  Bishop  of  Ely.1 
A  return  to  the  ancient  practice,  for  which  there  obviously 
exist  many  and  well  founded  reasons.  Nevertheless,  it  ap- 
pears that  a  bishop  of  any  other  diocese,  who  might  choose 
to  make  an  exception  in  this  matter,  might  do  so,  without 
incurring  any  of  the  penalties  before  mentioned  for  ordain- 
ing a  person  without  a  title :  and  probably  even  now  there 
may  be  individual  cases  which,  for  special  reasons,  are 
made  exceptions. 
Letters  dimis-        The  other  exception  to  the  rule  above  mentioned,  viz. 

sory. 

•  Canon  34. 

*  Communicated  to  the  author  as  the  present  practice  of  the  bishops. 
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the  case  of  letters  dimissory  from  another  bishop,  is  an  ex- 
ception apparent  rather  than  real :  for  these  letters  dimis- 
sory are  nothing  more  than  a  license  from  the  bishop  of  the 
diocese,  where  the  candidate  has  his  title,  by  virtue  of  which 
license  the  candidate  to  whom  it  is  granted  may  be  ordained 
by  the  bishop  to  whom  it  is  sent :  and  in  such  a  case  the  Duty  of  bishop 
bishop  granting  the  letters  dimissory  must  take  care  that  grantin& lheiD* 
the  candidate  nas  every  proper  qualification  as  to  age, 
morals,  acquirements,  &c,  and  that  he  has  the  qualifica- 
tion of  title  within  his  diocese,  and  he  would  be  liable  to 
the  penalties  imposed  in  each  case  if  the  candidate  were 
ordained  improperly,  and  without  these  qualifications. 

The  bishop  therefore,  to  whom  the  letters  dimissory  are 
directed,  has  merely  to  perform  the  ministerial  act  of  or- 
dination; for  doing  which  he  is  not  responsible,  if  any 
qualification  should  be  found  to  have  been  wanting;  for 
he  is  to  presume  that  the  persons  recommended  to  him 
are  fit  and  sufficient. 

During  the  vacancy  of  any  see,  the  right  of  granting  who  to  grant 
letters  dimissory  within  that  see  rests  in  the  guardian  of  during  a  va- 
the  spiritualties;  and,  in  consequence,  the  right  of  ordain-  ««**<**•■■•• 
iog  also,  where  such  guardian  is  of  the  episcopal  order; 
and  if  a  bishop  be  in  parts  remote,  it  seems  that  his  vicar-  in  certain  other 
general  may  grant  letters  dimissory,  and  those  who  enjoy  ****• 
jurisdictions  entirely  exempt  from  tne  bishop." 

Where  a  spiritual  corporation,  aggregate  or  sole,  exer- 
cises peculiar  jurisdiction,  a  candidate  for  ordination  on  a 
title  within  such  jurisdiction  receives  a  letter  dimissory 
from  such  corporation  to  the  bishop  of  the  diocese,  where 
the  cure  giving  such  title  is  locally  situate.  But  where 
the  peculiar  is  subject  to  any  other  jurisdiction  than  that 
of  such  a  corporation,  the  candidate  for  ordination,  or  the 
person  possessing  such  jurisdiction,  prefers  his  petition  to 
the  local  bishop  to  ordain,  who,  on  being  satisfied  with  the 
title,  Sec.  consents  to  do  so.* 

But  archdeacons  and  officials  cannot  grant  letters  di-  Archdeacons 
misaory,  neither  can  the  archbishop  as  metropolitan ;  but,  and  officia,s 
at  the  time  of  his  metropolitan  visitation  of  any  diocese,  may  not  grant 
he  may  grant  letters  dimissory,  and  also  ordain  the  clergy 
of  the  diocese  visited.* 

If  any  bishop  shall  ordain  a  person  of  another  diocese  Bishop  ordain- 
without  the  special  license  of  the  bishop  of  that  diocese,  in*  candidate 
he  shall  be  suspended  from  ordaining  any  person  to  that  diocese^witbout 
order  which  he  shall  have  so  conferred,  until  he  have  license. 

•  Gibs.  Cod.  164;  Avl.  Parer.  482. 

*  Communicated  to  the  author  as  being  the  usual  practice. 
'  Gibs.  Cod.  164 ;  Ajl.  Parer.  482. 
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Foreigner*  may 
be  ordained  by 
English  bishops. 


Persons  or- 
dained for  the 
colonies. 


Restrictions  on 
persons  or- 
dained for  the 
colonies  from 
officiating  in 
England. 


made  a  proper  satisfaction.  And  the  person  so  ordained 
by  him  .shall  be  suspended  from  the  exercise  of  such  order 
until  he  obtains  a  dispensation  from  his  own  bishop,  that 
is,  the  bishop  by  whom  he  ought  to  have  been  ordained, 
who  may  ratify  such  ordination ;  and  of  such  dispensations 
there  are  to  be  found  many  instances  in  our  ecclesiastical 
records.* 

In  speaking  of  these  several  preliminary  qualifications, 
which  are  to  be  observed  previously  to  the  setting  apart  of 
any  person  for  the  discharge  of  the  sacred  office,  it  may  be 
well  to  mention  that  such  remarks  are  intended  to  apply 
only  to  such  as  are  to  become  persons  ecclesiastical,  and 
to  exercise  their  holy  office  within  this  realm ;  for  by  the 
statute  of  24  Geo.  III.  c.  35,  after  reciting  that  divers  sub- 
jects of  foreign  countries  are  desirous  tnat  the  Word  of 
God  and  the  sacraments  are  to  be  administered  to  them 
according  to  the  Liturgy  of  the  Church  of  England  by  sub- 
jects of  the  said  countries,  ordained  according  to  the  form 
of  ordination  in  the  Church  of  England,  the  Bishop  of 
London,  or  any  other  bishop  to  be  by  him  appointed,  is 
empowered  to  admit  to  the  order  of  deacon  or  priest,  for 
the  purposes  aforesaid,  persons,  subjects,  or  citizens  out  of 
his  majesty's  dominions,  without  requiring  them  to  take 
the  oath  or  allegiance ;  but  such  persons  so  ordained  can- 
not exercise  their  office  within  his  majesty's  dominions. 

And  by  statute  59  Geo.  III.  c.  60,a  the  archbishops  of 
this  realm,  or  the  Bishop  of  London,  or  any  bishop  autho- 
rised by  any  or  either  of  them,  may  admit  to  the  holy 
orders  of  deacon,  or  priest,  any  person  whom,  on  examina- 
tion, he  shall  find  duly  qualified  specially  for  the  purpose 
of  taking  on  himself  the  cure  of  souls,  or  officiating  in  any 
spiritual  capacity  in  his  majesty's  colonies,  or  foreign  pos- 
sessions, and  residing  therein;  and  a  declaration  of  or 
written  engagement  to  perform  such  purpose,  under  the 
hand  of  such  person,  being  deposited  in  the  hands  of  such 
archbishop  or  bishop,  shall  be  held  a  sufficient  title  with  a 
view  to  such  ordination ;  and  it  shall  be  distinctly  stated 
in  his  letters  of  ordination  that  he  has  been  ordamed  for 
cure  of  souls  in  his  majesty's  foreign  possessions. 

No  person  admitted  into  holy  orders  for  these  purposes 
shall  be  capable  of  holding,  or  being  admitted  to,  any  be- 
nefice, or  other  ecclesiastical  dignity  soever,  within  the 
United  Kingdom,  or  of  acting  as  curate  therein,  without 
the  previous  consent  and  approbation  in  writing  under  the 
hana  and  seal  of  the  bishop  of  the  diocese  in  which*  any 


*  Gibs.  142. 


•  Sect.1. 
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such  benefice,  &c,  is  locally  situate,  nor  without  like  con- 
sent of  such  one  of  the  said  archbishops  or  bishop  of 
London,  by  whom,  or  by  whose  authority  he  has  been  ori- 
ginally ordained,  or  in  case  of  the  demise  or  translation  of 
such  archbishop  or  bishop,  of  his  successor  in  the  same 
see ;  provided  that  no  such  consent,  &c.  shall  be  given, 
unless  the  applicant  first  produces  a  testimonial  of  his  good 
behaviour  during  his  residence  abroad  from  the  bishop  in 
whose  diocese  he  has  officiated ;  or  if  no  such  bishop,  from 
the  governor  in  council  of  the  colony  in  which  he  may 
have  been  resident,  or  from  the  colonial  secretary  of  state. 

No  person  admitted  into  holy  orders  by  tfishops  of  And  on  those 
Quebec,  Nova  Scotia,  or  Calcutta,  or  by  any  other  bishop  ordained  by  co- 
or  archbishop  than  those  of  England  or  Ireland,  shall  be  lonial  bi8hopi- 
capable  of  officiating  in  any  church  or  chapel  of  England 
or  Ireland  without  special  permission  from  the  archbishop 
of  the  province  where  he  proposes  to  officiate,  or  of  hold- 
ing or  being  admitted  to  any  ecclesiastical  preferment  in 
England  or  Ireland,  or  acting  as  curate  therein,  without 
the  consent  and  approbation  of  the  archbishop  and  of  the 
bishop  of  the  diocese,  wherein  any  such  preferment  or  cu- 
racy is  situate. 

No  person,  after  2d  July,  1819,  ordained  deacon  or  priest 
by  a  colonial  bishop,  who,  at  the  time  of  such  ordination, 
did  not  actually  possess  episcopal  jurisdiction  over  some 
diocese,  district,  or  place,  or  was  not  actually  resident 
therein,  shall  be  capable  of  at  any  time  holding  preferment 
within  his.  majesty  s  dominions,  or  of  being  stipendiary 
curate  or  chaplain,  or  officiating  in  any  place  or  manner 
as  a  minister  of  the  Established  Church  of  England  and 
Ireland.  And  all  admissions,  inductions,  and  appoint- 
ments to  curacies  made  contrary  to  this  act  shall  be  void. 

The  restrictions  under  which  persons  thus  ordained  are 
placed  show  how  essentially  necessary  the  qualifications 
for  ordination  before  mentioned  are  considered  for  minis- 
ters of  the  Established  Church  in  this  country. 

It  appears  that  so  early  as  the  fourth  or  fifth  century,  Timeof  oidina- 
the  Jefutna  quatuor  temporum,  or  the  Ember-weeks,  *«»• 
became  the  fixed  period  for  ordination.  And  these  are 
understood  to  be  the  certain  seasons  alluded  to  by  the 
canons  of  Lanfranc,  at  which  it  was  there  enjoined  that 
ordination  should  be  performed.  And  by  statute5  the 
bishop  may  admit  to  the  order  of  priest  or  deacon  at  the 
times  appointed  by  the  canon,  or  else  upon  some  urgent 
occasion,  upon  some  other  Sunday  or  holiday,  in  the  face 

o  3&4Edw.6;  13  &  14  Car.  2. 
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of  the  church.  Gibson  says  that  the  practice  has  been  for 
the  bishop  to  have  the  archbishop's  dispensation  for  de- 
parting from  the  canon.  Formerly,  he  says,  it  was  a  spe- 
cial prerogative  of  the  see  of  Rome ;  and  the  upper  house 
of  convocation  in  Mary's  reign  resolved  that  tne  bishops 
should  be  authorised  by  the  pope  to  give  orders  extra 
quatuor  temporal  At  the  present  day,  ordinations  are 
generally  on  the  Sundays  next  following  the  Ember-weeks; 
but  orders  are  frequently  conferred  at  other  times  also ; 
and  it  does  not  appear  now  to  be  the  practice  to  obtain  a 
dispensation  from  the  archbishop  for  so  doing. 
Formofordina-  It  does  not  appear  to  be  useful  here  to  speak  in  detail 
tlon«  of  the  form  or  manner  of  ordaining  priests  and  deacons, 

which  is  to  be  found  in  many  of  our  books  of  Common 
Prayer. 

It  is  directed  by  the  thirty-first  canon  that  the  giving  of 
orders  should  be  in  the  cathedral  or  parish  church  where 
the  bishop  resides.  So  that,  as  Dr.  Burn  observes,  the 
bishop's  jurisdiction  as  to  conferring  of  orders  is  not  con- 
fined to  one  certain  place,  but  he  may  ordain  at  the  parish 
church  where  he  shall  reside.d  But  in  practice  even  the 
parish  church  does  not  seem  to  be  considered  essentially 
necessary,  in  the  case  of  a  bishop  ordaining  out  of  his 
cathedral  church  or  out  of  his  diocese ;  for  a  late  Bishop 
of  Hereford,  who  was  also  warden  of  Winchester  College, 
and  consequently  resided  at  the  latter  place,  was  in  the 
habit  of  conferring  orders  within  the  chapel  belonging  to 
the  college.  Nor  does  there  appear  to  be  any  legal  or 
valid  objection  to  such  a  course;  but  regularly,  it  is  said, 
leave  ought  to  be  obtained  of  the  bishop  within  whose 
diocese  tne  ordination  is  performed;6  which,  as  Gibson 
says/  is  agreeable  to  the  rule  of  the  ancient  canon  law, 
which  directs  that  a  bishop  shall  not  ordain  within  the 
diocese  of  another  without  his  consent.  But  it  does  not 
appear  that  the  bishop  so  conferring  orders  incurs  any 
penalty,  though  he  should  ordain  without  such  consent. 
Fees  for.  No  fee  or  money  shall  be  received  either  by  the  arch- 

bishop or  any  bishop  or  surrogate,  either  directly  or  indi- 
rectly, for  admitting  any  person  into  sacred  orders ;  nor 
shall  any  other  person  or  persons  under  the  said  arch- 
bishop, bishop,  or  suffragan,  for  parchment,  writing,  wax, 
sealing,  or  any  other  respect  thereto  appertaing,  take  above 
10.?.,  under  such  pains  as  are  already  by  law  prescribed.8 
Every  parson,  vicar  and  curate  is  required  to  show  his 

c  Godolph.  Abr.  App.  19 ;  and  see  Rogers's  £.  L.  606. 

<>  Johns.  34;  3  Bum's  £.  L.  28, 

•  Johns.  34.  f  Gibs.  139.  *  Canon  35. 


Digitized  by 


Google 


OF  OBDINATION.  19 

fetters  of  orders  to  the  bishop  at  his  first  visitation,  or  at 
the  first  visitation  after  his  admission,  to  be  allowed  or 
disallowed,  and,  if  approved,  to  be  signed  by  the  registrar; 
the  whole  fees  to  be  paid  but  once  in  the  whole  time  of 
every  bishop,  and  afterwards  but  half  the  fees.h 

Blackstone,  in  more  than  one  place,  observes1  that  the  Simoniacal  or- 
obtaining  orders,  or  a  license  to  preach,  by  money  or  any  dictions. 
corrupt  practice  is  the  true,  though  not  the  common,  notion 
of  simony ;  and  certainly  the  sin  of  Simon  Magus,  from 
which  the  name  is  generally  considered  to  be  derived,  is 
much  nearer  allied  to  this  kind  of  simony  than  to  any 
other. 

And  in  the  earliest  mention  of  simony  in  the  ecolesias-  Ear,y  mention 
tieal  constitutions  of  this  country,  at  a  council  held  at  j£nan*  £*id" 
Winchester  in  1070,  there  are  two  heads,  of  which  the  ae-  canon  law. 
cond  is,  "  of  ordaining  men  promiscuously,  and  by  means 
of  money."    And  in  Lanfranc's  Canons  in  the  same  year, 
it  is  ordered  that  no  one  be  ordained  by  simoniacal  heresy. 
In  Corboyl's  Canons,  in  1126  and  1127,  it  is  said  to  be 
forbidden  by  the  apostolical  see  that  any  should  be  or* 
dained  or  preferred  by  means  of  money. 

And  by  Canon  35  it  is  ordered,  that  no  fee  or  money 
shall  be  received,  either  by  the  archbishop,  or  any  bishop, 
or  surrogate,  either  directly  or  indirectly,  for  admitting  any 
person  into  sacred  orders ;  nor  shall  any  other  person  or 

Srsons  under  the  said  archbishop,  bishop,  or  suffragan, 
r  parchment,  writing,  wax,  sealing,  or  any  other  respect 
thereto  appertaining,  take  above  10*.,  under  such  pains  as 
are  already  by  law  prescribed. 

Thus  we  see  that,  from  an  early  period,  this  kind  of 
simony  was  known  to  and  forbidden  by  the  laws  of  the 
Church;  but  whether,  notwithstanding  the  prohibition,  the 
crime  continued  as  open  and  notorious  as  that  of  the  si- 
mony more  commonly  so  termed  (the  corrupt  presentation 
to  benefices  for  gift  or  reward),  we  have  no  authority  for 
determining. 

By  the  statute  31  Elk.  c.  6,  for  the  prevention  and  Forbidden  by 
punishment  of  simony  generally,  this  kind  of  simony  is  6taUlle* 
provided  against;  and  it  is  enacted  that  if  any  person  snail 
receive  or  take  any  money,  fee,  or  reward,  or  any  other 
profit,  directly  or  indirectly,  or  shall  take  any  promise, 
agreement,  covenant,  bond,  or  other  assurance,  to  receive 
or  have  any  money,  fee,  reward,  or  any  other  profits,  di- 
rectly or  indirectly,  either  to  himself  or  to  any  other  of  his 
friends  (all  ordinary  and  lawful  fees  only  excepted),  for  or 

h  Canon  137.  *  1  Coram.  388 ;  2  Comm.  275 ;  4  Comra.  62. 
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to  procure  the  ordaining  or  making  of  any  minister,  or 
giving  of  any  orders  or  license  to  preach,  he  shall  for 
every  such  offence  forfeit  the  sum  of  40/. ;  and  the  party 
so  corruptly  ordained  or  made  minister,  or  taking  orders, 
shall  forfeit  the  sum  of  10Z.  And  if  at  any  time  within 
seven  years  next  after  such  corrupt  entering  into  the  mi- 
nistry, or  receiving  of  orders,  he  shall  accept  or  take  any 
benefice,  living,  or  promotion  ecclesiastical,  then  immedi- 
ately from  and  after  the  induction,  investing,  or  installation 
thereof  or  thereunto  had,  the  same  shall  be  eftsoons  merely 
void ;  and  the  patron  shall  present,  collate  unto,  give  and 
dispose  of  the  same,  as  if  the  party  so  inducted,  invested, 
or  installed,  had  been  naturally  dead.k 
Corrupt  bar-  As  to  what  might  be  considered  a  corrupt  bargaining  for 

Jginiog for  or*  taking  orders,  the  opinion  of  Lord  Eldon  in  the  following 
case  appears  important;  and  it  appears  to  be  immaterial  that 
the  case  was  decided  on  other  grounds  than  those  to  which 
Lord  Eldon  alludes;  for  his  observations  on  the  subject 
are  general,  and  involve  a  principle  upon  which  the  de- 
cision of  that  particular  case  would  not  have  thrown  much 
light. 

The  late  Lord  Kircudbright,  by  his  bond,  dated  the  1st 
of  October,  1793,  bound  himself  to  his  eldest  son,  the  pre- 
sent lord,  in  the  penal  sum  of  300/.,  with  a  condition  to  be 
void,  if  Lord  Kircudbright,  the  father,  his  heirs,  executors, 
&c.  should  pay  to  bis  said  son  an  annuity  of  100/.,  until 
his  said  son  should  be  instituted  and  placed  in  the  posses- 
sion of  a  living  in  the  Church  of  England ;  and  from  such 
time,  if  the  said  John  Lord  Kircudbright,  his  heirs,  execu- 
tors, &c,  should  pay  to  his  said  son,  his  executors,  &c,  so 
much  money  as,  with  the  net  income  of  such  living,  should 
produce  the  clear  yearly  sum  of  150/.,  to  commence  on  the 
day  on  which  he  should  be  inducted  into  such  living,  and 
continue  until  he  should  be  in  the  actual  possession  and 
enjoyment  of  a  living,  which  should  produce  the  clear  an- 
nual sum  of  160/. 

By  an  agreement  in  writing  between  the  same  parties, 
and  of  the  same  date,  reciting  the  bond,  and  that  previous 
to  the  late  Lord  Kircudbright's  entering  into  such  bond,  it 
was  agreed  that  his  said  son  should  enter  into  holy  orders, 
and  should  accept  a  living  in  the  Church  of  England,  con- 
formable to  the  said  bond,  as  soon  as  the  same  could  be 
procured  for  him,  the  present  Lord  Kircudbright  in  con- 
sequence thereof  did  thereby  declare  and  agree  that  he 
would  forthwith  enter  into  holy  orders,  and  would  accept 
and  take  to  such  living  as  might  be  procured  for  him,  as 

*  Sect  10. 
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soon  as  the  same  could  be  gotten ;  and  that,  in  case  he 
should  at  any  time  decline  or  refuse  so  to  do,  the  said  re- 
cited bond  should  be  of  no  avail. 

The  Lord  Chancellor1  expressed  great  doubt  as  to  the 
validity  of  the  bond  of  the  late  Lord  Kircudbright,  ob- 
serving, that  it  was  void  on  a  great  many  accounts.  It  is 
a  corrupt  agreement  for  taking  holy  orders,  such  as  the 
court  ought  to  decree  to  be  delivered  up.  The  policy  of 
the  ecclesiastical  constitution  of  this  country  requires  that 
a  man  should  take  orders  without  any  reference  whatsoever 
to  considerations  of  this  nature.  There  is  no  objection  to 
the  bond  itself,  except  as  connected  with  this  agreement 
at  the  same  time  for  a  pecuniary  consideration  to  take 
holy  orders.  Another  objection  to  this  bond  is,  that  the 
father  is  put  under  these  circumstances ;  that  he  is  to  so- 
licit the  benefit  of  patronage  for  this  pecuniary  considera- 
tion moving  from  himself,  the  policy  of  the  law  supposing 
the  patron  to  look  out  for  persons  the  best  that  can  be 
recommended  to  him,  which  excludes  pecuniary  considera- 
tion. 

The  case  stood  over  in  order  that  this  point  might  be 
considered ;  and  on  a  subsequent  day  the  Lord  Chancellor 
said :  "  This  case  raises  a  very  considerable  and  important 
auestion  to  the  purity  of  the  Church  Establishment,  whe- 
ther, the  principles  of  it  requiring  from  the  candidates  for 
holy  orders  that  they  should  pledge  themselves  solemnly 
as  to  the  motives  inducing  them  to  enter  into  that  profes- 
sion, and  considering  the  purity  of  their  motives  as  one 
principal  test  of  their  sufficiency,  if  this  had  been  an  instru- 
ment oetween  strangers,  the  court  would  support  it ;  in- 
volving this  question,  whether  one  party  might  not  have 
come  here,  stating  that  he  was  willing  to  take  orders,  pro- 
vided this  fond  was  set  apart ;  and  whether  he  could  call 
upon  the  court  to  set  apart  a  portion  of  the  assets,  and 
decree  him  to  take  orders.  The  next  consideration  is, 
whether,  if  there  would  be  any  objection  to  this  transaction 
in  the  case  of  strangers,  it  may  not  prevail  between  father 
and  son.  It  is  not  necessary  in  this  case  to  decide  either 
of  those  questions ;  but  I  should  be  very  unwilling  to  part 
with  this  subject,  without  saying  that,  however  familiar  it 
may  be,  that  this  transaction  is  right,  I  desire  it  not  to 
be  understood  that  any  court  of  justice  has  acceded  to  that 
opinion.     I  should  have  been  very  unwilling  to  put  these 

Grties  to  the  expense  of  arguing  the  point  in  a  court  of 
w,  and  would  rather  have  taken  the  short  mode  of  speak- 
ing to  some  of  the  judges  upon  it.    Last  night  I  mentioned 
»  Lord  Eldoo, 
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Notice 
sary  before  or- 
dination. 


it  to  one  of  the  chief  justices,  who  told  me  his  mind  was 
impressed  with  the  same  doubt  upon  this  subject  as  mine. 
If  the  attention  of  people  was  called  to  this,  the  difficulty 
would  not  be  felt.  But  circumstances,  that  are  very  ill 
reconciled  to  what  is  required  upon  the  resignation  and 
acceptance  of  livings,  and  the  absence  of  all  contract  by 
ecclesiastical  men  upon  those  subjects,  happen  with  a  fre- 
quency making  them  so  familiar,  that  men,  who,  if  well 
informed,  would  be  the  last  to  act  incorrectly,  will  do  so, 
unless  they  take  the  trouble  to  inquire  whether  such  prac- 
tices are  reconcilable  either  to  law  or  to  our  ecclesiastical 
constitution."  m 

A  party,  who  intends  to  become  a  candidate  for  orders, 
must  give  a  written  notice  of  such  his  intention  to  the 
bishop,  by  whom  he  seeks  to  be  ordained.  But  as  to  the 
time  at  which  this  notice  is  to  be  given,  no  positive  ride 
can  be  laid  down.  It  is  a  matter  entirely  witnin  the  dis- 
cretion of  the  bishop ;  and,  consequently,  varying  in  dif- 
ferent dioceses— one  year,  six  months,  or  three  months, 
are  the  different  periods  usually  required.  This  notice 
should  state  the  age,  college,  academical  degree,  and  usual 
place  of  residence  of  the  candidate,  together  with  the  names 
of  any  persons  of  respectability  to  whom  he  is  best  known, 
and  to  whom  the  bishop  may  apply,  if  he  thinks  fit,  for 
any  further  information  concerning  him.n 


CHAPTER  III. 

OF  THB  CONVOCATION. 


Clergy  a  dis- 
tinct order  in 
the  state. 


Their  councils 
aod  assemblies. 


Certain  persons,  qualified  in  such  manner  as  we  have, 
mentioned  in  our  last  chapter,  having  been  thus  by  ordi- 
nation set  apart  from  the  rest  of  their  countrymen,  may, 
for  most  purposes,  be  considered  as  constituting  a  separate 
order  in  the  state;  having,  in  many  respects,  a  polity 
peculiar  to  themselves,  and  containing  various  gradations 
of  rank,  from  one  supreme  head  ana  governor,  down  to 
the  large  body  of  parochial  clergy  and  stipendiary  cu- 
rates*. 

Of  these  various  ranks  and  dignities,  of  their  power 
and  authority,  and  of  the  manner  in  which  they  are  de- 

»  Lord  Kircudbright  ?.  Lady  Kircudbright,  3  Ves.  61. 
»  The  different  forms  and  testimonials,  6xc.  with  which  the  candidate  for 
ordination  roust  be  provided  will  be  found  in  the  Appendix,  No.  I. 
•  See  Black.  Cora,  book  1,  chap.  *. 
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pendent  upon,  and  subservient  or  subordinate  to,  one  an- 
other, we  shall  proceed  to  speak  in  their  order ;  but  first, 
we  speak  of  their  existence  as  a  recognised  separate  body 
in  the  state,  in  those  representative  councils  in  which  for- 
merly they  often  were,  and  in  which  they  still  may  be, 
convoked,  and  of  their  power,  privileges  and  authority 
when  there  assembled. 

Such  assemblies  are  called  the  Convocation,  custom  Convocation. 
having  specially  determined  the  sense  of  that  word  to  an 
ecclesiastical  nse. 

At  a  very  early  period  in  our  annals,  and  so  far  back  as  Ancient  coun- 
we  have  any  authentic  account  of  the  great  councils  of  ciiaofeccle- 
the  realm  or  parliament,  the  bishop  and  some  of  our  other  81utlCf* 
prelates  were  consulted,  and  acted  in  them  together  with 
the  laity.     In  which  parliaments  it  is  probable  that  the 
opinions  of  these  ecclesiastics  was  of  great  weight,  as 
being  the  only  persons  of  any  learning,  who  in  those  days 
of  ignorance  met  to  make  laws  and  regulations ;  and,  in- 
dependently of  these  parliaments,  the  archbishop  of  each 
province,  when  the  kingdom  was  divided  into  provinces, 
bad  the  power  of  calling  together  his  suffragan  bishops, 
and  these  bishops  again,  each  in  his  own  diocese,  had  the 
power  of  calling  together  their  clergy. 

After  the  Norman  conquest,  the  prelates  and  superior  Taxation  of  the 
clergy  were  taxed  in  respect  of  their  baronies,  but  the  o|^ytjJe°^j.n 
body  of  the  clergy  were  exempt  from  the  charges  assessed  °ion#e  convoc  " 
upon  the  laity ;  and  it  was  only  when  the  pope  laid  a  tax 
noon  the  Church  for  the  use  of  the  king,  that  the  clergy, 
obliged  to  yield  to  this  union  of  the  spiritual  and  tem- 
poral power,  contributed  to  the  public  revenues;  and 
sometimes  the  bishop  of  the  diocese,  being  prevailed  upon 
by  the  king,  held  a  meeting  of  his  clergy,  in  which  they 
censented  to  grant  subsidies  in  the  way  of  a  benevolence. 
But  Edward  I.,  desirous  of  a  more  certain  method  of  ob- 
taining supplies,  remodelled  the  whole  form  of  represen- 
tation ;  and  it  was  a  part  of  his  scheme,  that,  for  the  pur- 
poses of  taxation,  the  spiritual  and  the  temporal  estates 
should  be  charged  separately,  though  in  the  same  manner, 
namely,  by  the  consent  of  the  representative  body ;  and 
hence  the  origin  of  the  convocation,  the  inferior  clergy 
being  called  together  by  their  representatives,  in  order  that 
they  might  tax  themselves. 

The  bishops,  who  were  already  convoked  in  respect  of  Convocation 
their  baronies  in  the  temporal  parliament,  were,  as  a  part  gjJjjLeBt5!Ilodll 
of  this  scheme,  to  sit  with  the  assembled  clergy.    The 
convocation,  therefore,  in  its  origin,  was  for  the  purpose 
of  taxation  and  no  other ;   it  was  altogether  unlike  the 
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Gradual  as- 
sumption of 
authority. 


Two  convoca- 
tions. 


Power  of  convo- 
cation limited 
by  stat.  25 
Hen.  8. 


The  Act  of  Sub- 
mission. 


convocation  of  the  foreign  synods,  which  were  composed 
solely  of  the  bishops,  collected  to  declare  what  was  the 
doctrine,  or  what  should  be  the  discipline  of  the  Church b. 

It  is  easy,  however,  to  conceive  how  the  clergy,  when 
once  convoked,  gradually  assumed  the  same  power  as 
existed  in  those  foreign  synods  to  which  their  convocation 
might  appear  to  bear  some  analogy.  Accordingly,  that 
their  power  might  not  be  made  to  depend  on  temporal 
authority,  they  objected  to  meet,  except  by  a  summons 
from  the  arcnbishop  of  their  province,  who  summoned 
them  in  pursuance  of  the  king  s  writ ;  and  in  order  that 
the  summons  might  not  appear  to  be  solely  in  pursuance 
of  the  king's  writ,  the  arcnbishop,  it  is  said,  for  the  most 
part,  varied  in  his  summons  from  the  king's  writ,  both  as 
to  the  time  and  place  of  the  meeting.  And  still,  lest  it 
might  appear  that  their  power  was  derived  from  temporal 
authority,  they  sometimes,  in  assertion  of  their  privilege, 
met  on  the  summons  of  the  archbishop,  without  the  king's 
writ :  the  validity  of  which  convocations  the  king  acknow- 
ledged by  demanding  his  supplies.  So  that  the  king's 
writ  came  to  be  considered  by  the  clergy  as  no  more  than 
one  motive  for  their  convening :  but  as  the  authority  of 
the  archbishop  extended  only  over  his  own  province,  a 
consequence  followed  necessarily  which  was  never  con- 
templated in  the  origin  of  the  convocation ;  for,  instead  of 
forming  one,  they  now  composed  two  ecclesiastical  synods 
under  the  summons  of  each  of  the  archbishops ;  and  thus 
they  sat  separately,  and  made  canons  by  which  each  re- 
spective province  was  bound. 

But  the  power  of  the  convocation,  whatever  it  may  at 
any  former  time  have  been,  as  to  which  it  is  not  always  easy 
to  reconcile  the  authorities,  was  restricted,  or  perhaps,  more 
properly  speaking,  defined,  by  a  statute  which  has  been 
called  the  Act  of  Submission,  passed  in  the  25th  year  of 
Hen.  VIII.  For  Lord  Coke,  speaking  of  a  part  of  this 
enactment,  saysc,  it  was  but  an  affirmance  of  what  was 
before  the  statute;  for  it  was  held  before,  that  if  a  canon 
be  against  the  law  of  the  land,  the  bishop  ought  to  obey 
the  commandment  of  the  kin?  according  to  the  law  of  the 
land.    That  enactment  is  as  follows : — 

Whereas  the  king's  humble  and  obedient  subjects,  the 
clergy  of  this  realm  of  England,  have  not  only  acknow- 
ledged, according  to  the  truth,  that  the  convocation  of  the 
same  clergy  is,  always  hath  been,  and  ought  to  be,  as- 
sembled only  by  the  king's  writ;  but  also,  submitting 
themselves  to  the  king's  majesty,  have  promised  in  verbo 
b  2  Bum's  E.  L ,  Convocation,  «  12  Co,  72. 
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tacerdoUi,  that  they  will  never  from  henceforth  pre- 
sume to  attempt,  allege,  claim,  or  put  in  use,  enact,  pro- 
mulge,  or  execute  any  new  canons,  institutions,  ordi- 
nances, provincial  or  other,  or  by  whatsoever  name  they 
shall  be  called  in  the  convocation,  unless  the  king's  most 
royal  assent  and  license  may  to  them  be  had,  to  make, 
promulgate  and  execute  the  same,  and  that  his  majesty 
do  give  his  most  royal  assent  and  authority  in  that  benalf ; 
it  is  therefore  enacted,  according  to  the  said  submission, 
that  they,  nor  any  of  them,  snail  presume  to  attempt, 
allege,  claim,  or  put  in  use  any  constitutions  or  ordi- 
nances provincial,  by  whatsoever  name  or  names  they 
may  be  called,  in  their  convocations  in  time  coming  (which 
always  shall  be  assembled  by  authority  of  the  king's  writ), 
unless  the  same  clergy  may  have  the  king's  most  royal 
assent  and  license  to  make,  promulge,  and  execute  such 
canons,  constitutions,  and  ordinances,  provincial  or  sy- 
nodal ;  upon  pain  of  every  one  of  the  said  clergy  doing 
contrary  to  this  act,  and  being  thereof  convicted,  to  suffer 
imprisonment  and  make  fine  at  the  king's  willd. 

ilie  convocation  of  the  province  of  Canterbury,  there-  Constitution  of 
fore,  of  which  alone  we  need  speak,   for  that  of  York  H*  convocation, 
appears  never  to  have  been  important,  since  the  above  act 
of  submission,  is  summoned  only  by  the  archbishop's  writ, 
under  the  king's  direction.     It  consists,  since  the  Reform- 
ation (that  is,  since  the  extinction  of  abbacies  and  prior- 
ships,)  of  the  suffragan  bishops  forming  the  upper  house ; 
of  the  deans,  archdeacons,  a  proctor  or  proxy  for  each  Proctors. 
chapter,  and  two  from  each  diocese  elected  by  the  parochial 
clergy,  who  together  constitute  the  lower  house.*  *  But  of  the  province 
in  the  province  of  York  two  proctors  are  elected  for  every  of  York, 
archdeaconry :   otherwise  the  number  would  be  so  small 
as  scarcely  to  deserve  the  name  of  a  provincial  synod. 
The  parochial  clergy  have  consequently  as  great,  an  interest 
in  convocation  there  as  the  cathedral  clergy.     But  in  the 
province  of  Canterbury  the  lower  house  of  convocation 
consists  of  twenty-two  deans,  twenty-four  proctors  of  the 
chapters,  fifty-three  archdeacons,  that  is,  ninety-nine  of 
the  cathedral  clergy ;  while  there  are  but  forty-four  proc- 
tors for  the  parochial  clergy/    Only  parsons,  vicars  and  By  whom 
perpetual  curates  are  capable  of  giving  their  votes  in  chosen. 
chusing  proctors  for  the  parochial  clergy .g     If  any  of  the 

Iroctors  die,  the  archbishop  issues  his  mandate  to  the 
ishop  of  that  diocese  to  elect  another;  and  this,  by  virtue 
of  the  power  inherent  in  him  to  summon  his  suffragan 

*  25  Hen.  8,  c  19.  •  Hallam,  Const.  Hist  of  Engl.  ch.  16. 

'  Wake.  34 ;  2  Burn's  E.  U,  Con?ocatkm.  t  Johns.  160, 
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bishops,  who  being  to  obey  him  in  all  things  lawful  and 
honest,  and  the  clergy  their  bishop  in  the  like  manner, 
they  by  that  command  make  an  election  to  supply  the 

Elace  of  one  of  their  proctors.11    And  as  there  are  two 
ouses  of  convocation,  so  there  are  two  prolocutors ;  one 
of  the  bishops  of  the  higher  house,  chosen  by  that  house, 
another  of  tne  lower  house,  and  presented  to  the  bishops 
for  their  prolocutor.1 
Office  of  the  In  this  assembly  subsidies  were  granted,  and  eccleei- 

convocaiion.      astical  canons  enacted ;  and  in  a  few  instances  under 
Henry  VIII.  and  Elizabeth,  they  were  consulted  on  mo- 
mentous questions  affecting  the  national  religion  ;k  but 
this  was  as  to  their  advice  only,  because  the  parliament 
have  always  insisted  that  their  laws,  by  their  own  natural 
force,  bind  the  clergy,  as  the  laws  of  all  christian  princes 
Laws  made  by,   did  in  the  first  ages  of  the  church ;  whereas,  on  the  other 
do  not  bind  the  hand,  the  laws  made  by  the  convocation,  even  when  they 
,aity'  had  received  the  royal  assent  and  approbation,  could  not 

bind  the  laity. 
Even  in  matters      Although,  however,  this  latter  proposition  is  now  so 
of  ecclesiastical   clearly  established,  it  does  not  appear  to  have  been  always 
jurisdiction.       considered  so  free  from  doubt  in  matters  of  ecclesiastical 
jurisdiction ;  for  in  a  case  in  the  King's  Bench  in  1736,1 
it  was  said, — This  is  a  question  of  very  extensive  learning 
and  of  great  consequence,  upon  which  there  is  some  ap- 
pearance of  variety  m  the  law  books ;  and  the  great  length 
and  careful  nature  of  the  judgment  in  that  case  may  be 
taken  as  a  strong  proof  that  the  law  was  not  previously 
considered  as  fully  settled.     But  nothing  can  be  more 
Judgment  of      clear  and  conclusive  than  the  language  of  Lord  Hard- 
Lord  Haid-       wicke  in  that  case.    "  To  argue  first,"  he  says,  "  from  the 
WIC  €*  general  nature  and  fundamental  principles  of  this  consti- 

tution, nothing  is  so  undoubtedly  such,  as  that  no  new  laws 
can  be  made  to  bind  the  whole  people  of  this  land,  but 
by  the  king  with  the  advice  and  consent  of  both  houses 
of  parliament,  and  by  their  united  authority :  neither  the 
king  alone,  nor  the  king  with  the  concurrence  of  any  par- 
ticular number  or  order  of  men,  have  this  high  power.  To 
cite  authorities  for  this  would  be  to  prove  that  it  is  now 
day.  The  binding  force  of  these  acts  of  parliament  arises 
from  that  prerogative  which  is  in  the  king  as  our  sovereign 
liege  lord,  from  that  personal  right  which  is  inherent  m 
the  peers  and  lords  of  parliament,  to  bind  themselves  and 
their  heirs  and  successors  in  their  honours  and  dignities, 
and  from  the  delegated  power  vested  in  the  commons  as 

h  Gilb.  Exch.  58,  69 ;  2  Barn's  E.  L„  Coorocation.  »  4  Inst  322. 

*  Hallam,  ante.  *  Middletm  v.  Crofu,  2  Atkyns,  650. 
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the  representatives  of  the  people:  and  therefore  Lord 
Coke  says,m  these  represent  the  whole  commons  of  the 
realm,  and  are  trusted  for  them :  by  reason  of  this  repre- 
sentation every  man  is  said  to  be  party  to,  and  the  con- 
sent of  every  subject  is  concluded  in,  an  act  of  parliament : 
tat  in  canons  made  in  convocation,  and  confirmed  by  the 
crown  only,  all  these  are  wanting  except  the  royal  assent ; 
here  is  no  intervention  of  the  peers  of  the  realm,  nor  any 
representations  of  the  commons." 

It  follows  from  what  has  been  here  said,  that  no  regu- 
lations made  by  the  convocation  could  be  binding  even 
upon  churchwardens,  much  less  upon  the  people  generally, 
eren  as  regards  church  or  churchyard,  or  other  things 
ecclesiastical,  or  even  as  to  the  mode  or  ordering  of  Divine 
setvice.    And  as  regards  the  clergy  themselves,  the  follow-  Limited  power 
rag  summary  of  what  has  been  decided  by  the  judges  to  of #.lhe  .convoj. 
be  the  full  meaning  of  the  Act  of  Submission  shows  that  canons.11        g 
the  power  of  the  convocation  over  them  is  very  limited ; 
for  it  has  been  resolved  upon  that  statute," 

1.  That  a  convocation  cannot  assemble  at  the  convoca- 
tion without  the  consent  of  the  king. 

2.  That  after  their  assembly,  they  cannot  confer  to 
constitute  any  new  canon  without  the  assent  or  license  of 
the  king. 

8.  When  they,  upon  any  conference,  concludexany  ca- 
nons, yet  they  cannot  execute  any  of  their  canons  without 
the  royal  assent. 

4.  That  they  cannot  execute  any  after  the  royal  assent, 
but  with  these  four  limitations. 

a.  That  they  be  not  against  the  prerogative  of  the 

king,  nor 

b.  Against  the  common  law,  nor 

c.  Against  any  statute  law,  nor 

d.  Against  anv  custom  of  the  realm. 

The  power  of  the  convocation  to  make  ecclesiastical  Decline  of  the 
regulations,  is,  moreover,  by  inference  still  further  limited  convocation. 
by  other  acts  of  parliament,  such  as  by  the  acts  of 
uniformity  under  Elizabeth  and  Charles  ft. ;  and  espe- 
cially bj  that  confirming  (and  thereby  rendering  unalter- 
able, without  the  sanction  of  parliament,)  the  Thirty-nine 
Articles. 

Accordingly  the  power  of  convocation  being  thus  limited, 
it  appears  that  from  the  time  of  the  Act  of  Submission, 
they  had  very  little  to  do  but  to  grant  subsidies,  which, 
however,  after  that  time,  were  always  confirmed  by  an 
act  of  parliament :  an  intimation  that  the  legislature  did 
■4Inst.  1.  »T.8Ja.j  Burn,  tnte. 
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convocation. 
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not  wholly  acauiesce  in  their  power  of  binding  the  clergy 
in  a  matter  or  property:0  nevertheless  the  clergy  con- 
tinued to  tax  themselves  in  convocation  as  before,  and 
these  assemblies  were  regularly  kept  up  until  the  thir- 
teenth year  of  Charles  fl.,  when  the  clergy  gave  their 
last  subsidy.  And  by  a  private  agreement,  as  it  has  been 
called,  between  the  Archbishop  and  Lord  Chancellor 
Clarendon,  the  clergy  agreed  silently  to  waive  the  privilege 
of  taxing  their  own  body,  and  to  permit  themselves  to  be 
included  in  the  money  bills  prepared  in  the  House  of 
Commons.  The  first  public  act  relating  to  this  was  in 
1665,  by  which  the  clergy  were,  in  common  with  the  laity, 
charged  with  the  tax  imposed  in  that  act,  and  were  dis- 
charged from  the  payment  of  the  subsidies  they  had  before 
granted  in  convocation :  but  in  this  act  there  is  an  express 
saving  of  the  right  of  the  clergy  to  tax  themselves  in  con- 
vocation if  they  think  fit.p  The  two  subsidies  which  the 
convocation  had  already  granted  were  thus  remitted  as 
a  sort  of  recompence,  and  the  clergy  were  thenceforth 
allowed  to  vote  at  elections.  Upon  this  it  has  been  re- 
marked, that  the  clergy  made  a  barter  of  power  for  profit, 
—  but  the  power  they  gave  up  was  merely  nominal, — and 
there  can  be  little  doubt,  but  that  the  power  of  self-tax- 
ation had  proved  a  useless  and  expensive  privilege ;  for 
the  influence  of  the  king  in  the  convocation  would  always 
be  very  considerable,  by  reason  of  the  ecclesiastical  prefer- 
ment in  his  gift;  and  the  subsidies  granted  by  them  would 
consequently  be  higher  than  the  fair  proportion  which 
they  ought  to  bear  in  comparison  with  tne  laity.  And  as 
the  authority  and  pre-eminence  of  the  church  at  that  time 
stood  very  high,  it  could  not  then  have  seemed  the  aban- 
donment of  an  important  privilege.11 

The  original  object  therefore,  for  which  the  clergy  had 
been  summoned  to  meet  in  convocation,  no  longer  existed 
after  the  early  part  of  the  reign  of  Charles  II.  The  power  of 
making  fresh  canons,  which  they  had  gradually  assumed, 
had  been,  by  the  Act  of  Submission,  so  far  limited,  as  to 
be  almost  nugatory ;  and  it  was  a  natural  consequence  of 
this  cessation  of  all  business,  that  the  convocation,  after  a 
few  formalities,  either  adjourned  itself,  or  was  postponed 
by  a  royal  writ. 

But  after  the  Revolution  of  1688,  at  a  time  when  party 
spirit  was  very  high,  no  less  among  ecclesiastics  than 
among  the  laity,  the  sittings  of  the  convocation  were 

•  Hallam's  Const.  Hist  Ch.  16.  i  Hallam's  Const.  Hiit.ch.  10, 

P  Onslow's  Note  on  Burnet!  Oxf.  ed#  4!  508. 


Digitized  by 


Google 


OF  THE  CONVOCATION.  29 

revived  :  questions  affecting  the  Church  and  doctrine  were 
agitated  there  with  much  violence,  and  the  convocation 
for  a  time  appeared  to  assume  an  importance  which  it  had 
never  attained  previously.  For  as  all  their  proper  offices 
were  at  an  end,  they  began  to  assume  the  difficult  and 
dangerous  task  of  fixing  the  standard  of  orthodoxy,  and 
in  1711,  the  two  houses  of  convocation  concurred  in  cen- 
soring the  tenets  of  Mr.  Whiston,  a  professor  at  Cam- 
bridge, as  favourable  to  Arianism.  But  a  doubt  arose  as 
to  their  power.  The  archbishop  doubted  whether  the 
assembly  could  proceed  against  a  man  for  heresy :  the 
judges  were  consulted,  and  the  majority  of  them  gave  it  as 
their  opinion  that  the  convocation  had  a  jurisdiction. 
Four  or  them  however  professed  the  contrary  sentiment, 
which  they  maintained  from  the  statutes  made  at  the  Refor- 
mation. The  queen,  in  a  letter  to  the  bishops,  said,  that 
as  there  was  now  no  doubt  of  their  jurisdiction,  she  ex- 
pected they  would  proceed  in  the  matter.  But  fresh 
scruples  ansing,  they  determined  to  examine  the  book 
without  proceeding  against  the  author.  And  this  was 
censored  accordingly.  The  queen  did  not  signify  her 
pleasure  on  this  matter,  and  the  affair  remained  in  sus- 
pense. In  the  year  1717,  the  convocation  proceeded  to 
examine  two  performances  of  Dr.  Hoadley,  Bishop  of  Ban- 
gor, and  it  was  then  that  such  confusion  arose,  that  it  was 
found  necessary  to  put  a  stop  to  the  proceedings  by  a  pro- 
rogation. Since  which  time  the  convocation  has  never  sat 
for  business/  The  question,  therefore,  which  might  be- 
come important,  must  be  considered  as  still  doubtful; 
whether,  if  the  sittings  of  the  convocation  should  be  revived, 
they  would  have  any  legal  rig;ht  of  examining  questions  of 
orthodoxy,  or  proceeding  against  supposed  heretics  ? 

Any  more  detailed  history  of  the  last  days  of  the  convo-  Disputes  and 
cation  would  be  little  edifying.  The  greater  part  of  the  qua"**8- 
time  of  the  lower  house  was  taken  up  in  quarrelling  with 
the  bishops  in  the  upper  house ;  and  in  tact  the  inferior 
clergy  in  convocation  appeared  to  be  far  more  powerful 
and  energetic,  perhaps  because  less  responsible  from  their 
numbers  than  their  superiors ;  so  that  this  anomalous  posi- 
tion arose,  that  the  parochial  clergyman  might  have  to 
choose  between  his  allegiance  to  his  diocesan  or  to  the 
convocation.  The  wisdom  of  ancient  times,  which  had  left 
doubtful  matters  of  doctrine  to  the  decision  of  the  superior 
clergy,  and  the  anomalies  which  had  been  introduced  in 
our  country  by  a  departure  from  that  practice,  now  began 
to  be  apparent :  ana  it  was  in  a  happy  hour  for  the  peace 
'  Smollett's  Hist  of  England,  ch.  9. 
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and  tranquillity  of  the  established  church  that  the  convo- 
cation was  finally  prorogued  in  the  year  1717.  We  have 
gone  thus  far  into  the  legal  history  of  the  convocation, 
because  it  is  dormant  only,  not  extinct,  and  might  at  any 
time  be  resuscitated  in  such  manner  as  it  existed  formerly 
by  virtue  of  the  queen's  writ.  Yet  it  is  difficult  to  con- 
ceive for  what  useful  purpose  a  convocation  could  now  be 
summoned.  They  could  not  escape  the  taxes  assessed  upon 
them  by  the  parliament:  if  they  should  choose  to  vote 
additional  supplies,  and  the  vote  should  be  assented  to  by 
the  king,  yet  it  would  now  be  obviously  illegal,  according 
to  the  interpretation  before  given  to  the  Act  of  Submission, 
as  being  contrary  to  the  custom  of  the  realm.  In  matters 
of  church  discipline  and  doctrine,  it  is  clear  that  a  council 
of  the  prelates,  to  whose  authority  in  such  matters  their 
inferior  clergy  are  bound  to  defer,  would  be  the  most  fit  to 
determine  such  questions  as  might  arise.  Experience  has 
sufficiently  shown  that  the  constitution  of  a  double  house 
is  altogether  ill  adapted  for  such  a  purpose ;  and  that  in 
any  attempt  to  settle  a  controversy,  the  two  houses  of  con- 
vocation, fey  coming  to  different  conclusions,  might  pro- 
bably increase  rather  than  remedy  the  evil.  In  the  making 
of  fresh  canons,  their  power  would  be  found  much  more 
limited,  even  than  when  they  last  met,  by  the  various  acts 
of  parliament  affecting  ecclesiastical  matters  which  have 
been  passed  since  that  time,  and  especially  by  the  powers 
given  to  the  ecclesiastical  commissioners.  In  fact,  the 
whole  of  the  power  which  the  convocation  once  exercised 
appears  now  to  be  transferred  elsewhere,  and  to  be  capable 
of  being  exercised  by  other  parties  in  a  more  full  and  com- 
plete manner.  Should  a  convocation  now  attempt  the 
enacting  of  canons,  such  an  attempt  would  be  in  practice 
as  useless  as  it  would  be  difficult  in  point  of  law ;  and  it  is 
scarcely  possible  but  that  it  would  mischievously  interfere 
with  other  powers  which  have  been  conferred  by  statute, 
or  grown  up  by  custom,  in  the  interval  since  the  convoca- 
tion has  been  discontinued. 


CHAPTER  IV. 

OF  THE  GOVERNMENT  AND  DISCIPLINE  OF  THE 

ECCLESIASTICAL  BODY. 


^Tof  t^  P°Wb  *N  our  ****  chapter  we  have  spoken  of  what  in  times  past 
to^tion6  COn     might  have  been  considered  tne  legislative  council  of  the 
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ecclesiastical  body.  But  however  these  councils  may  have 
taken  upon  themselves,  at  times,  to  condemn  particular 
opinions,  it  does  not  appear,  as  we  have  already  seen,  that 
they  legally  had,  or  in  fact  ever  exercised,  any  power  or 
authority  to  admonish,  suspend,  or  deprive,  or  in  any 
manner  to  punish  the  individual  members  of  their  body. 

For  all  immoral  conduct,  irregularity  in  discharge  of 
duty,  for  preaching  or  maintaining  false  doctrines,  and  for 
all  those  various  offences,  ecclesiastical  or  other,  which  we 
shall  notice  in  the  course  of  this  work,  every  ecclesiastical 
person  maybe  called  to  account  by  his  ecclesiastical  superior. 

The  ecclesiastical  superior  here  spoken  of  is  usually  Ecclesiastical 
termed  the  ordinary ;  and  he,  whether  archbishop,  bishop,  courU# 
or  archdeacon,  has  his  peculiar  ecclesiastical  court  of  justice, 
for  die  hearing  and  determining  of  matters  and  causes  of 
ecclesiastical  cognizance  within  his  jurisdiction.  But  into 
the  history  and  present  state  of  those  courts,  it  is  not 
thought  advisable  here  to  enter ;  the  constitution  of  these 
courts  will  probably  soon  undergo  a  considerable  change, 
and  the  existence  of  many  of  them  will  be  abolished  :  and 
io  far  as  our  present  subject  is  concerned,  their  authority 
has  been  superseded  by  the  act  for  the  better  enforcing 
church  discipline,  whicn  we  shall  presently  have  to  men- 
tion. 

The  course  of  proceedings  in  these  courts  in  the  correc-  All  proceedings 
tion  of  persons  ecclesiastical  was  tedious  and  unsatisfactory,  JJ^J^^Jf y" 
and  in  the  year  1840  there  was  passed  an  act  of  parlia-  l0  £e  according 
ment b  for  the  better  enforcing  church  discipline,  by  which  to  the  provisions 
all  other  modes  are  superseded,  and  by  which  all  proceed-  °f  ***• 4  Vlct 
ings  at  the  present  day,  and  for  the  future,  are  and  will  be 
regulated.     For  by  that  act  it  is  expressly  declared,  that 
no  criminal  suit  or  proceeding  against  a  clerk  in  holy  orders 
of  the  United  Church  of  England  and  Ireland,  for  any 
offence  against  the  laws  ecclesiastical,  shall  be  instituted 
in  any  ecclesiastical  court,  otherwise  than  is  enacted  or 
provided  in  that  act.c 

In  every  case  of  any  clerk  in  holy  orders  of  the  United  Commission  to 
Church  of  England  and  Ireland,  who  may  be  charged  with  JJJJ^^  fir,t 
any  offence  against  the  laws  ecclesiastical ;  or  concerning 
whom  there  may  exist  scandal  or  evil  report,  as  having 
offended  against  the  said  laws,  the  bishop  of  the  diocese, 
on  the  application  of  any  party  complaining  thereof,  or  if 
he  so  think  fit,  of  his  own  mere  motion,  may  issue  a  com- 
mission under  his  hand  and  seal  to  five  persons,  of  whom 
one  shall  be  his  vicar-general,  or  an  archdeacon  or  rural 

•  4th  Inst.  388 ;  Godol.  Ab.  83.  b3M  Vict,  c  86. 

c  Sect.  23. 
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dean  within  the  diocese,  for  the  purpose  of  making  inquiry 
into  the  grounds  of  such  charge  or  report.d 
All  kindi  of  Offences  against  the  laws  ecclesiastical  here  mentioned 

ttas  iTifreV*  wou^  seem  to  include  every  offence  which  could  possibly 
into! IDqUir  be  committed  by  an  ecclesiastic,  whether  of  criminal  or 
immoral  conduct,  or  of  maintaining  false  doctrine,  or  of 
irregularity  in  the  discharge  of  his  duty.  So  that  whether 
the  charge  be  that  of  felony,  or  of  drunkenness,  for  example, 
or  other  immorality,  or  of  improperly  performing  the  mar- 
riage service,  refusing  to  bury  or  baptize,  publishing  doc- 
trines in  derogation  of  the  book  of  common  prayer  or  its 
contents,  &c,  the  mode  of  proceeding  is  in  every  case  the 
same ;  and  this  preliminary  inquiiy  is  in  the  first  instance 
to  be  made  into  the  truth  or  falsehood  of  the  charge.  Nor 
would  a  conviction  in  a  criminal  court,  as  it  seems,  super- 
sede the  necessity  of  first  issuing  the  commission. 

Here,  however,  it  may  be  observed,  that  offences  against 
the  laws  ecclesiastical  are  such  only  as  may  be  known  and 
defined ;  that  is,  it  would  not  be  in  the  power  of  any  bishop 
to  make  any  new  law  or  ordinance  to  be  observed  by  the 
clergy  of  his  diocese,  disobedience  to  or  disregard  of  which 
would  constitute  an  ecclesiastical  offence.  The  bishop  has 
the  general  superintendence  of  the  morals  of  his  clergy ;  and 
for  any  immoral  conduct  they  may  be  punished  by  him 
under  the  provisions  of  this  act.  But  the  case  would  be 
altogether  different  in  respect  of  matters  of  ecclesiastical 
law.  In  these  the  office  of  the  bishop  is  that  of  a  judge; 
he  may  enforce  the  existing  law,  but  he  cannot  make  a  new 
one,  much  less  exact  obedience  to  it.  For  the  clergy, 
although  bound  to  obey  their  diocesan,  so  long  as  he  acts 
according  to  law,  owe  a  still  higher  allegance  to  the  laws 
of  their  country,  and  would  be  bound  to  disobey  their  dio- 
cesan, if  he  should  command  any  thing  contrary  to  the 
general  law.  And  so  in  that  variety  of  matters  as  to  which 
there  exists  no  positive  law,  the  bishop  would  be  equally 
unable  to  make  one  for  his  diocese  or  the  archbishop  for 
his  province  which  it  would  be  any  ecclesiastical  offence 
to  disobey.  Nor  does  there  now  exist  any  method  by  which 
laws  could  be  made  binding  upon  the  clergy  either  in  mat- 
ters civil  or  ecclesiastical,  except  by  the  authority  of  par- 
liament.6 And  even  should  the  convocation  be  reassembled, 
it  will  be  seen  from  the  last  chapter  how  difficult,  .if  not 
impossible,  would  be  any  attempt  to  exercise  such  an 
authority/ 

*  Sect.  3. 

«  See  MiddUton  v.  Crofts,  2  Atk.  650,  and  ihe  whole  judgment  there  pro- 
nounced. 
f  It  is  here  suggested  that  possibly  it  might  be  advantageous  to  the  peace  of 
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A  notice  of  the  intention  to  issue  the  commission  under  Preliminaries 
the  hand  of  the  bishop,  containing  an  intimation  of  the  *?[ore  i8tuin* 
nature  of  the  alleged  offence,  with  the  names,  addition,  tbe  coimmi,,on- 
and  residence  of  the  party  applying  for  the  commission, 
must  be  sent  by  the  bishop  to  the  accused  party  fourteen 
days  at  least  before  issuing  the  commission ;  and  it  should 
be  remembered  that  every  particular  required  in  this  notice 
must  be  strictly  and  exactly  complied  with.' 

The  commissioners,  when  appointed,  are  to  proceed  to  Proceedings  of 
examine  witnesses  upon  oath,  to  ascertain  whether  there  'I10  commis- 
be  sufficient  prima  facie  grounds  for  instituting  any  further  8l0ncr8, 
proceedings  against  the  accused  party.    Notice  of  the  time 
and  place  of  their  meeting  for  these  purposes  must  be 
given  under  the  hand  of  one  of  them  to  the  accused  party 
seven  days  at  least  before  the  meeting ;  and  the  accused 
party,  or  an  agent  on  his  behalf,  may  attend  the  proceed* 
ings  of  the  commissioners,  and  may  cross-examine  the 
witnesses  produced  in  support  of  the  charge,  or  produce 
and  examine  witnesses  for  their  defence ;  or  the  commis- 
sioners may  themselves  summon  any  witnesses  whom  they 
may  think  necessary  or  proper.11 

These  preliminary  proceedings  are  to  be  public,  unless  Proceedings  to 
on  the  special  application  of  the  accused  party,  in  which  **  PJJb,ic  u?,e8S 
case  the  commissioners  shall  direct  that  the  whole  or  any  J^  0Cf  ^  JJ£~ 
part  of  the  proceedings  shall  be  private :  upon  which  sub-  cused. 
ject  it  does  not  appear  that  they  may  exercise  any  discre- 
tion, but  the  application  of  the  accused  party  for  a  private 
hearing  must  be  allowed.     And  when  these  proceedings, 
whether  public  or  private,  shall  have  been  closed,  one  of 
the  commissioners  shall  openly  and  publicly  declare  the 
opinion  of  the  majority,  whether  there  be  sufficient  primd 
facie  ground  for  instituting  further  proceedings.1 

The  commissioners,  or  any  three  of  them,  snail  transmit  Depositions  of 
to  the  bishop,  under  their  hands  and  seals,  the  depositions  ^ ^^^"^rt 
of  the  witnesses  taken  before  them,  and  the  opinion  of  the  an        repo 
majority  of  the  commissioners  present  at  the  inquiry,  as 
to  whether  there  be  any  ground  for  further  proceedings, 
which  report  is  to  be  filed  in  the  registry  of  the  diocese ; 
and  if  the  party  accused  hold  any  preferment  in  any  other 
diocese,  the  bishop  to  whom  the  report  is  made  is  to  trans- 
mit a  copy  thereof  and  of  the  depositions  to  the  bishop 
of  such  other  diocese ;  and  also,  upon  the  application  of 

the  church  if  s  power  were  given  to  the  ecclesiastical  commissioners,  now  includ- 
ing aU  the  bishops,  to  determine  doubtful  matters  of  a  certain  class  j  which  de- 
termination might,  if  confirmed  by  the  queen  in  council,  thenceforth  have  the 
aathoriiy  of  law.  The  expediency  and  propriety  of  leaving  such  matters  to  par- 
nameuUry  decision  appears  doubtful. 
»  Sect.  3.  *  Sect.  4.  *  Ibid. 

D 


Digitized  by 


Google 


34 


OF  THE  GOVERNMENT  AND  DISCIPLINE 


Sentence  may 
be  pronounced 
by  consent  at 
aoy  stage  of  the 
proceedings. 


Articles  to  be 
drawn  up, 


and  served  on 
the  accused. 


Bishop  may 
summon  the 
accused  before 
him. 

Proceedings  by 
the  bishop. 


the  party  accused,  he  is  to  cause  a  copy  of  the  same  to  be 
delivered  to  him  on  payment  of  a  reasonable  sum,  not 
exceeding  two-pence  for  each  folio  of  ninety  words.* 

At  this  stage  of  the  proceedings,  or  at  any  other,  if  both 
the  party  accused  and  the  party  complaining  consent  in 
writing,  the  bishop  may,  without  any  further  proceedings, 
pronounce  such  sentence  as  he  may  think  fit :  provided  it 
does  not  exceed  the  sentence  which  might  have  been  pro- 
nounced in  due  course  of  law.  And  all  such  sentences 
are  good  and  effectual,  and  to  be  enforced  by  the  same 
means,  as  if  pronounced  after  a  regular  hearing  as  here- 
after mentioned.1 

If  the  commissioners  report  that  there  is  ground  for  fur- 
ther proceedings,  and  the  bishop,  or  the  party  complaining, 
thereupon  thinks  proper  to  proceed  further  against  the 
accused,  articles  are  to  be  drawn  up  to  be  approved  and 
signed  by  an  advocate  practising  in  Doctors'  Commons, 
which,  together  with  a  copy  of  the  depositions  taken  be- 
fore the  commissioners,  are  to  be  filed  in  the  registry  of 
the  diocese :  and  the  party  complaining  and  the  accused, 
or  any  one  on  behalf  of  such  parties,  is  entitled  to  inspect 
these  documents  without  fee ;  and  on  demand  may  have 
from  the  registrar  copies  of  the  same,  on  payment  of  a  sum 
not  exceeding  two-pence  for  each  folio  of  ninety  words.01 
A  copy  of  the  articles  so  filed  in  the  registry  of  the 
diocese  is  to  be  forthwith  served  upon  the  party  accused 
personally,  or  by  leaving  them  at  the  residence  house  of 
any  preferment  holden  by  him,  or,  if  there  be  no  such 
house,  at  his  usual  or  last  known  place  of  residence :  and 
such  articles  cannot  be  proceeded  on  until  fourteen  days 
have  expired  after  the  day  on  which  the  copy  was  so 
served,0 

And  here  it  may  be  observed,  that  every  notice  and 
requisition  riven  or  made  in  pursuance  of  this  act  must  be 
served  on  tne  party  to  whom  it  relates  in  the  same  man- 
ner as  here  directed  with  respect  to  the  service  of  the 
articles.0 

At  any  time  after  the  expiration  of  the  fourteen  days 
the  bishop  may  require  the  party  accused  to  appear  before 
him  personally  or  by  his  agent,  at  the  option  of  the  ac- 
cused, to  answer  the  articles  within  such  time  as  the  bishop 
may  think  proper;  and  if  the  party,  when  he  appears, 
admits  the  truth  of  the  articles,  the  bishop,  or  his  commis- 
sary appointed  for  that  purpose,  may  at  once  pass  sentence 
on  him  according  to  the  ecclesiastical  law.0 


k  Sect.  5. 
»  Sect.  8. 


1  Sect.  6. 
•  Sect.  10. 


*  Sect.  7. 
p  Sect  9. 
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If,  on  the  other  hand,  the  party  accused  reftises  or  neg-  Assessors. 
lects  to  appear,  or,  upon  appearance,  makes  any  other 
answer  to  the  articles  than  an  unqualified  admission  of 
their  truth,  the  bishop  may  proceed  to  hear  the  cause,  with 
the  assistance  of  three  assessors,  to  be  nominated  by  him ; 
and,  upon  hearing  the  cause,  the  bishop  shall  determine 
the  same,  and  pronounce  sentence.* 

Of  the  three  assessors  here  spoken  of,  one  must  be  either 

An  advocate,  who  has  practised  not  less  than  five  years 
in  the  court  of  the  archbishop  of  the  province;  or, 

A  serjeant  at  law ;  or, 

A  barrister  of  seven  years  standing  at  the  least ;  and 
another  of  them  must  be  either 

The  dean  of  his  cathedral  church,  or  one  of  his  cathedral 
churches,  if  more  than  one  within  the  diocese ;  or, 

One  of  his  archdeacons,  or  his  chancellor/ 

All  sentences  thus  pronounced  by  the  bishop  or  by  his  Substituted  tot 
commissary,  in  pursuance  of  this  act,  are  as  good  and  proceedings  in 
effectual  in  law,  and  may  be  enforced  by  the  same  means,  Jjj  ^Jjwaiti" 
u  a  sentence  pronounced  by  an  ecclesiastical  court.* 

It  may  be  here  observed  that  it  is  provided,  that  in  case  when  bishop  is 
the  bishop,  who  would  otherwise  have  to  act  in  any  of  p*y°n  °f  th« 
these  proceedings,  happens  to  be  the  patron  of  any  pre-        *' 
ferment  held  by  the  party  accused,  the  archbishop  or  his 
province  shall  in  all  cases  act  in  his  stead,  save  only  in 
the  sending  a  case  by  letters  of  request  to  the  court  of  ap- 
peal ;  which  a  bishop,  being  the  patron,  is  allowed  to  do 
notwithstanding. 

In  any  case  in  which  the  bishop  may  think  fit,  he  is  Cast  may  be 
empowered,  either  in  the  first  instance,  or  after  the  report  ***<>  t?5°?rt  of 
of  the  commissioners  that  there  is  ground  for  further  pro-  ^request,*1*" 
ceedings,  and  before  filing  the  articles,  but  not  afterwards, 
to  sena  the  case  by  letters  of  request  to  the  court  of  appeal 
of  the  province,  to  be  there  heard  and  determined.*  Nor 
will  it  be  any  valid  objection  to  the  sending  such  letters  of 
request  that  the  bishop  has  already  given  notice  of  issuing 
a  commission,  and  that  such  notice  has  not  been  with- 
drawn. It  will  be  considered  in  such  a  case  as  sending 
the  case  by  letters  of  reauest  in  the  first  instance;11  in 
which  case  the  judge  of  tnat  court  may  make  any  orders 
of  court  for  the  purpose  of  expediting  the  suit,  or  improving 
the  practice  of  the  court,  or  may  alter  or  revoke  such 
orders ;  and,  except  by  the  permission  of  the  judge,  there 
cannot  in  such  cases  be  any  appeal  from  any  interlocutory 
decree.* 

*  Sect  11.  r  Ibid.  '  Sect.  12. 

•  Sect.  13.  •  Sandtrs  v.  Htad,  3  Curt  32.  *  Sect.  13. 
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ecclesiastical 
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red to  parties 
constituted 
judges. 


If  judgment  is  pronounced  in  the  first  instance  by  the 
bishop,  the  first  appeal  is  to  the  archbishop,  to  be  heard 
in  the  court  of  appeal  of  the  province :  and  the  appeal 
from  that  court,  whether  the  cause  shall  have  been  heard 
there  in  the  first  instance  by  letters  of  request,  as  before 
mentioned,  or  upon  appeal  from  the  decision  of  the  bishop, 
is  to  the  queen  in  council;  and  to  be  heard  before  the 
judicial  committee  of  the  privy  council.*  A  minister  there- 
fore, accused  as  before  mentioned,  has  the  privilege  of  four 
several  hearings  before  he  can  be  finally  condemned. 

First.  Before  the  commissioners  of  the  bishop. 

Second.  Before  the  bishop  or  commissary  and  his  as- 
sessors. 

Third.  Before  the  court  of  appeal  of  the  province. 

Fourth.  Before  the  judicial  committee  of  the  privy 
council. 

With  respect  to  the  last  of  these  hearings  before  the 

Erivy  council,  it  is  provided  that  every  archbishop  and 
ishop,  who  may  be  members  of  the  privy  council,  shall 
be  considered  members  of  the  judicial  committee  of  the 
privy  council  for  the  purposes  of  hearing  every  such  ap- 
peal ;  nor  can  such  appeal  be  heard  unless  one  at  least  of 
such  archbishops  or  bishops  be  preseht.  But  the  arch- 
bishop or  bishop  who  may  nave  issued  the  commission,  or 
heard  the  case,  or  sent  it  by  letters  of  request  to  be  tried, 
is  excepted  from  the  privilege  of  sitting  as  a  member  of 
the  judicial  committee  when  such  cause  is  heard.* 

In  all  or  any  of  these  proceedings  the  commissioners, 
bishop,  commissary,  assessors,  or  judge  have  the  same 
powers  for  compelling  the  attendance  of  witnesses,  the 
production  of  necessary  documents,  and  for  the  examining 
witnesses  upon  oath,  as  belong  to  the  ecclesiastical  courts.* 
Every  such  suit  or  proceeding  must  be  instituted  within 
two  years  after  the  commission  of  the  offence  complained 
of,  within  which  time  it  may  be  instituted,  notwithstanding 
any  act  to  the  contrary;*  out  if,  after  the  two  years  have 
elapse<J,  &  minister  should  be  convicted  of  an  offence  in  a 
court  of  common  law,  such  suit  or  proceeding  may  be 
brought  at  any  time  within  six  calendar  months  after  such 
conviction.6  Nothing,  therefore,  short  of  an  actual  con- 
viction in  a  court  of  law  for  an  offence  will  justify  any 
proceedings  in  consequence  of  the  offence,  supposing  two 
years  to  have  elapsed  since  it  was  committed.     So  that,  if 

*  Sect.  15.  x  Sect.  16.  *  Sects.  17,  18. 

»  See  27  G.  3,  c.  44,  declared  by  this  act  not  to  apply  to  cases  contemplated 
by  it. 
»  Sect.  20. 
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tie  charge  should  not  be  made  known  to  the  bishop  within 
that  time,  no  notice  can  be  taken  of  it ;  and  if  the  charge 
should  be  one  of  general  immorality,  consisting  of  a  num- 
ber of  minor  acts,  any  evidence  to  support  the  charge 
most  be  confined  to  tnose  acts  committed  within  the  two 
years. 

Ministers  of  peculiars,  or  exempt  places,  are  neverthe-  Blmisters  of 
less  subjected  to  the  proceedings  under  this  act.     The  P"*1"1™' &c- 
peculiars  of  any  archbishopric  or  bishopric,  though  locally  T0^001  iub" 
situate  in  another  diocese,  are,  for  the  purposes  of  the  act, Jec 
subjected  to  the  archbishop  or  bishop  to  whom  they  be- 
long; and  all  other  peculiars  are,  for  the  purposes  of  the 
act,  subjected  to  the  authority  of  the  archbishop  or  bishop 
within  the  limits  of  whose  province  or  diocese  they  are 
situate.   And  where  any  peculiar  is  locally  situate  between 
the  limits  of  the  two  provinces,  or  between  the  limits  of 
any  two  or  more  dioceses,  the  same  is  subjected  to  the 
authority  of  the  archbishop  or  bishop  of  the  cathedral 
church  to  whose  province  or  diocese  such  peculiar  is  nearest 
in  local  situation.0 

Before  judgment  pronounced,  and  at  any  time  during  Bishops  may 
the  pendency  of  any  such  proceedings,  if  it  should  appear  inhibit  the  ac- 
to  the  bishop  that  great  scandal  is  likely  to  arise  from  the  forming^™* 
party  accused  continuing  to  perform  the  service  of  the  pending  the 
church,  or  that  his  ministry  will  be  useless  while  the  charge  proceedings, 
is  pending,  the  bishop  may  cause  a  notice  to  be  served  on 
him,  inhibiting  him  from  performing  any  service  of  the 
church  within  the  diocese,  irom  the  expiration  of  fourteen 
days  after  service  of  the  notice,  and  until  sentence  shall 
have  been  pronounced.     But  if  the  party  accused  be  an 
incumbent,  ne  may,  within  fourteen  days  after  service  of 
the  notice,  nominate  a  fit  person  to  the  bishop  to  perform 
the  services  of  the  church  during  the  time  while  he  is  so 
inhibited.  And  if  such  person  is  approved  of  by  the  bishop, 
he  may  be  licensed  by  him  accordingly ;  or  in  case  no  fit 
person  shall  be  nominated  by  the  incumbent,  the  bishop 
shall  make  such  provision  for  the  service  of  the  church  as 
he  shall  think  necessary.    In  all  cases,  the  stipend  to  such 
person  is  to  be  assigned  by  the  bishop,  and  is  not  to  ex- 
ceed the  stipend  by  law  required  for  the  curacy  of  the 
church,4  and  not  exceeding  the  moiety  of  the  net  annual 
income  of  the  benefice,  the  payment  of  which  stipend  may, 
if  necessary,  be  provided  for  by  sequestration.    And  such 
inhibition  and  license  may  be  revoked  by  the  bishop  at 
any  time  that  he  may  think  fit.6 

•  Sect  22.  *  8e*  post,  Stipendiary  Curates,  •  Sect.  14« 
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In  a  case  where  articles  containing  a  great  variety  of 
charges  had  been  exhibited  against  a  clergyman,  sentence 
of  suspension  had  been  passed  in  the  Ecclesiastical  Court; 
and  after  sentence,  the  defendant  moved  for  a  prohibition, 
on  the  suggestion  that  some  of  the  articles  contained 
charges  cognizable  in  courts  of  common  law ;  but  it  was 
not  denied  that  others  were  of  ecclesiastical  cognizance. 
The  prohibition  was  refused,  on  the  ground  that  it  must  be 
presumed,  after  sentence,  that  the  Ecclesiastical  Court  had 
proceeded  upon  those  matters  which  were  within  its  cog- 
nizance/ 

Punishments.  it  does  not  appear  necessary  here  to  enter  into  the  va- 
rious punishments,  which  may  be  imposed  by  the  bishop, 
or  by  the  Ecclesiastical  Courts,  or  judicial  committee  ofihe 
privy  council,  for  offences  against  the  laws  ecclesiastical, 
of  which  a  minister  may  under  these  proceedings  have 
been  found  guilty,  as  they  will  for  the  most  part  be  found 
mentioned  under  other  heads,  when  we  come  to  mention 
the  offences  themselves  more  particularly.  It  may  be 
sufficient  here  to  state,  that  they  vary,  from  the  slight  pu- 
nishment of  a  monition  to  abstain  from  such  conduct  for 
the  future,  to  the  heavy  penalty  of  an  imprisonment  for 
life,  which  the  Ecclesiastical  Courts  are,  in  some  cases, 
empowered  to  inflict  for  second  or  third  offences  of  the 
same  nature ;  but  by  far  the  most  usual  punishment  is  that 
of  suspension  ab  officio  et  a  fontficio,  from  performance  of 
duty,  and  from  the  emoluments  of  the  living,  for  a  greater 
or  less  period,  according  to  the  nature  of  the  offence.  Of 
the  consequences  of  such  a  sentence,  as  also  of  that  of  the 
greater  one  of  deprivation,  and  of  the  mode  in  which  they 
are  enforced,  we  shall  have  to  speak  in  another  chapter.* 

Ultimate  appeal      "yye  have  seen  that  the  ultimate  appeal  in  each  case  from 

cDauie^8ia8UC  the  sentence  of  the  bishop  or  archbishop,  and  in  fact,  it 
may  be  added,  from  all  decisions  of  any  ecclesiastical  tri- 
bunal, is  to  the  king  in  council,  as  supreme  head  of  the 
Church ;  and  that  such  appeals  are  now  heard  and  deter- 
mined by  the  judicial  committee  of  his  privy  council.  Be- 
fore the  Reformation,  the  ultimate  appeal  in  the  ecclesi- 
astical causes  was  to  the  Pope ;  and  when  that  was  taken 

Formerly.  away,  in  the  twenty-fifth  year  of  Henry  VIIL,  a  court  of 

delegates  was  constituted  for  each  separate  case,  by  com* 
mission  under  the  great  seal,  to  certain  persons  delegated 
thereby  to  hear  and  determine  the  particular  cause.  In 
ordinary  cases,  the  delegates  were  three  puisne  judges,  one 
from  each  court  of  common  law,  and  three  or  more  civilians; 

'  Hart  v.  Marth,  5  Ad.  &  Ell.  591. 

s  VidtpoU,  Suspension,  Depriratioo,  and  Degradation. 
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but  in  special  cases,  a  fuller  commission  was  sometimes 
issued,  consisting  of  spiritual  and  temporal  peers,  judges 
of  the  common  law,  and  civilians,  usually  tnree  of  each 
description.11 

The  decision  of  the  court  of  delegates  was  final,  no  fur- 
ther appeal  lying  as  matter  of  right ;  but  a  petition  might 
have  been  presented  to  the  king  in  council  for  a  commis- 
sion of  review.  This  petition  was  referred  to  the  Lord 
Chancellor,  who,  after  hearing  counsel  on  both  sides,  ad- 
vised the  king  thereon. 

By  the  stat.  2  &  3  Will.  IV.  c.  92,  the  jurisdiction  of  At  present. 
the  court  of  delegates  was,  by  the  recommendation  of  the 
ecclesiastical  commissioners,  transferred  to  the  privy  coun- 
cil ;  and  various  directions  were  given  that  the  appellants 
to  this  new  tribunal  should  have  precisely  the  same  rights 
and  privileges,  and  that  the  council  should  have  the  same 
powers  as  if  the  appeal  had  been  to  the  court  of  delegates. 

The  court  of  the  judicial  committee  of  the  privy  council,  Jodiciti  com- 
in  its  present  form,  was  directed,  and  its  proceeding  regu-  ni}^  of  th« 
hied,  by  a  statute  passed  in  the  following  year ;  and  mat  pnvy  C0UDC1  * 
court  of  ultimate  appeal  in  all  causes  ecclesiastical  is  by 
the  statute'  constituted  as  follows : — 

The  President  for  the  time  being  of  his  Majesty's  Privy  CowUtutiou  of 
Council,  the  Lord  High  Chancellor  of  Great  Britain  for  thec*urt« 
the  time  being,  and  such  of  the  members  of  his  Majesty's 
Privy  Council  as  shall  from  time  to  time  hold  any  of  the 
offices  following,  that  is  to  say,  the  office  of  Lord  Keeper 
or  First  Lord  Commissioner  of  the  Great  Seal  of  Great 
Britain,  Lord  Chief  Justice,  or  Judge,  of  the  Court  of 
King's  Bench,  Master  of  the  Rolls,  Vice-Cbancellor  of 
England,  Lord  Chief  Justice,  or  Judge,  of  the  Court  of 
Common  Pleas,  Lord  Chief  Baron,  or  Baron,  of  the  Court 
of  Exchequer,  Judge  of  the  Prerogative  Court  of  the  Lord 
Archbishop  of  Canterbury,  Judge  of  the  High  Court  of 
Admiralty,  and  Chief  Judge  of  the  Court  in  Bankruptcy, 
and  also  all  persons  members  of  his  Majesty's  Privy  Coun- 
cil, who  shall  have  been  president  thereof,  or  held  the 
office  of  Lord  Chancellor  of  Great  Britain,  or  shall  have 
held  any  of  the  other  offices  herein  before  mentioned,  shall 
form  a  committee  of  his  Majesty's  said  Privy  Council,  and 
shall  be  styled  "  The  Judicial  Committee  of  the  Privy 
Council."   Provided  nevertheless  that  it  shall  be  lawful  for 
his  Majesty  from  time  to  time,  as  and  when  he  shall  think 
fit,  by  his  sign  manual,  to  appoint  any  two  other  persons, 
being  privy  councillors,  to  oe  members  of  the  said  com- 
mittee/ 

k4lwt339.  »  8*  4  Will.  4,  c  41.  k  Sect.  1» 
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Number  of 
judges  present. 


When  bishops 
are  to  sit  as 
judges. 


Proceedings  of 
the  court. 


No  matter  shall  be  heard,  nor  shall  any  order,  report  or 
recommendation  be  made,  by  the  said  judicial  committee, 
in  pursuance  of  this  act,  unless  in  the  presence  of  at  least  four 
members  of  the  said  committee ;  and  no  report  or  recom- 
mendation shall  be  made  to  his  majesty,  unless  a  majority 
of  the  members  of  such  judicial  committee  present  at  the 
hearing  shall  concur  in  such  report  or  recommendation : 
provided,  that  nothing  herein  contained  shall  prevent  his 
majesty,  if  he  shall  think  fit,  from  summoning  any  other 
of  the  members  of  his  said  privy  council  to  attend  the 
meetings  of  the  said  committee.1 

But  it  shall  be  lawful  for  his  majesty,  by  order  in  coun- 
cil, or  special  direction  under  his  royal  sign  manual,  having 
regard  to  the  nature  of  the  said  appeal  or  other  matter, 
and  in  respect  of  the  same  not  requiring  the  presence  of 
more  than  three  members  of  the  said  committee,  to  order 
that  the  same  be  heard ;  and  when  so  ordered,  it  shall  be 
lawful  that  the  same  shall  be  accordingly  heard  by  not  less 
than  three  of  the  members  of  the  said  judicial  committee, 
subject  to  such  other  rules  as  are  applicable  to  the  hearing 
and  making  report  on  appeals  and  other  matters  by  four 
or  more  of  the  members  of  the  said  judicial  committee.01 

And  in  several  of  those  cases  of  appeals  in  ecclesiastical 
causes  which  have  been  mentioned,  it  is  provided,  that  every 
bishop  and  archbishop  of  the  United  Church  of  England 
and  Ireland,  who  may  be  a  member  of  the  privy  council, 
shall  be  a  member  of  the  judicial  committee,  for  the  pur- 
pose of  hearing  such  appeals ;  so  that  in  those  cases  which 
are,  in  the  more  strict  sense  of  the  word,  ecclesiastical,  the 
ultimate  court  of  appeal  is  of  a  mixed  character,  composed 
partly  of  laymen  and  partly  of  ecclesiastics ;  wherein,  if  as 
many  of  the  latter  as  are  qualified  should  choose  to  attend, 
they  would  probably  usually  constitute  a  majority.0 

The  following  are  the  regulations  for  the  proceedings  of 
the  court  upon  the  hearing  of  appeals. 

In  any  matter,  which  shall  be  referred  to  such  committee, 
they  may  examine  witnesses  by  word  of  mouth  (and  either 
before  or  after  examination  by  deposition),  or  direct  that 
the  depositions  of  any  witness  shall  be  taken  in  writing  by 
the  registrar,  or  by  such  other  person  or  persons,  and  in 
such  manner,  order  and  course,  as  his  majesty  in  council 
or  the  said  judicial  committee  shall  appoint  and  direct; 
and  the  said  registrar,  and  such  other  person  or  persons  so 
to  be  appointed,  shall  have  the  same  powers  as  are  now 


»  Sect.  5. 


'  6&7WiII.4,c.38. 
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possessed  by  an  examiner  of  the  High  Court  of  Chancery 
or  of  any  court  ecclesiastical.0 

In  any  matter  which  shall  come  before  them,  it  shall  be  witnesses. 
lawful  for  the  said  committee  to  direct  that  such  witnesses 
shall  be  examined,  or  re-examined,  and  as  to  such  facts  as 
to  the  said  committee  shall  seem  fit,  notwithstanding  any 
such  witnesses  may  not  have  been  examined,  or  no  evidence 
may  have  been  given  on  any  such  facts  in  a  previous  stage 
of  the  matter ;  and  it  shall  also  be  lawful  for  his  majesty 
in  council,  on  the  recommendation  of  the  said  committee, 
upon  any  appeal,  to  remit  the  matter  which  shall  be  the 
subject  of  such  appeal  to  the  court,  from  the  decision  of 
which  such  appeal  shall  have  been  made ;  and,  at  the  same 
time,  to  direct  that  such  court  shall  rehear  such  matter, 
in  such  form,  and  either  generally  or  upon  certain  points 
only ;  and  upon  such  rehearing  take  such  additional  evi- 
dence, though  before  rejected,  or  reject  such  evidence  before 
admitted,  as  his  majesty  in  council  shall  direct. 

The  committee  may  further  direct  issues  to  try  any  fact,  May  direct 
and  may  direct  the  depositions  to  be  read  at  such  trial,  and  issues  to  be  tried. 
may  make  such  orders  as  to  the  admission  as  are  used  to 
be  made  in  like  cases  by  the  Court  of  Chancery ;  and  may 
direct  new  trials  of  such  issues  generally,  or  upon  certain 
points  only.p 

The  committee  may  also  refer  any  matters  to  be  examined  References  to 
and  reported  on  to  the  registrar,  or  to  such  other  person  the  registrar. 
or  persons  as  shall  be  appointed  by  his  majesty  in  council, 
or  by  the  said  judicial  committee,  in  the  same  manner  and 
for  the  like  purposes  as  matters  are  referred  by  the  Court 
of  Chancery  to  a  master  of  the  said  court;  and  for  the 
purposes  of  this  act,  the  registrar,  and  the  person  or  per- 
sons so  to  be  appointed,  shall  have  the  same  powers  and 
authorities  as  are  now  possessed  by  a  master  in  chancery ,q 

The  president  for  the  time  being  of  the  privy  council 
may  require  the  attendance  of  any  witnesses,  and  the  pro- 
duction of  any  deeds,  evidences  or  writings,  by  writ  to  be 
issued  by  such  president,  in  such  and  the  same  form,  or 
as  nearly  as  may  be,  as  that  in  which  a  writ  of  subpoena 
ad  testificandum,  or  of  subpoena  duces  tecum,  is  now  issued 
by  his  majesty's  Court  of  King's  Bench  at  Westminster; 
and  every  person  disobeying  any  such  writ  so  to  be  issued 
by  the  president,  shall  be  considered  as  in  contempt,  and 
shall  also  be  liable  to  such  penalties  and  consequences  as 
if  such  writ  had  issued  out  of  the  Court  of  King's  Bench, 
and  may  be  sued  for  such  penalties  in  the  said  court/ 

•  3  &  4  Will,  4,  c.  41,  s.  7.  p  Sects.  10, 11, 12,  13. 

1  beet.  17.  r  Sect.  19, 
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Time  for  appeal-      All  appeals  shall  be  made  within  such  time  respectively 
iDff*  as  tbe  same  may  now  be  made,  where  such  time  may  be 

fixed  by  any  law  or  usage ;  and  where  there  is  no  such 
law  or  usage,  then  within  such  time  as  shall  be  ordered  by 
his  majesty  in  council ;  but  with  regard  to  the  time  of  ap- 
pealing in  ecclesiastical  matters,  such  as  appeals  from 
sentences  of  the  bishops  under  the  Church  Discipline  Act, 
from  their  orders  as  to  residence,  &c,  from  orders  de- 
claring bishops  incapacited,  and  several  others,  the  time 
within  which  the  appeal  must  be  prosecuted  is  expressly 
limited  in  each  case,  and  will  be  found  mentioned  in  each 
case  in  the  places  where  those  subjects  are  treated  of. 
Orders  enforced  The  judicial  committee  have  the  power  of  committing  to 
against  persons  nrigQn  for  contempt  of  court;*  and  in  all  causes  of  appeals 
uwmwSous,  C°n"  "oin  ecclesiastical  courts,  in  which  any  person,  duly  mo- 
nished  or  cited,  or  required  to  comply  with  any  lawful 
order  or  decree,  and  neglecting  or  refusing  to  pay  obedi- 
ence to  such  lawful  order  or  decree,  or  committing  any 
contempt  of  the  process  in  ecclesiastical  causes,  shall  reside 
out  of  the  dominions  of  her  majesty,  or  shall  have  privilege 
of  peerage,  or  shall  be  a  lord  of  parliament,  or  a  member 
of  the  House  of  Commons,  it  shall  be  lawful  for  the  said 
judicial  committee,  or  their  surrogates,  to  pronounce  such 
person  to  be  contumacious  and  in  contempt,  and,  after  he 
shall  have  been  so  pronounced  contumacious  and  in  con- 
tempt, to  cause  process  of  sequestration  to  issue  under  the 
said  seal  of  her  majesty  against  the  real  and  personal  es- 
tate, goods,  chattels  and  effects,  wheresoever  lying  within 
the  dominions  of  her  majesty,  of  the  person  against  or  upon 
whom  such  order  or  decree  shall  have  been  made,  in  order 
to  enforce  obedience  to  the  same,  and  payment  of  the  ex- 
penses attending  such  sequestration,  and  all  proceedings 
consequent  thereon;  and  to  make  such  further  order  in 
respect  of,  or  consequent  on,  such  sequestration;  and  in 
respect  to  such  real  and  personal  estate  and  effects  seques* 
trated  thereby,  as  may  be  necessary ;  or  for  payment  of 
monies  arising  from  the  same  to  tbe  person  to  whom  the 
same  may  be  due;  or  into  the  registry  of  the  High  Court 
of  Admiralty  and  Appeals,  for  the  benefit  of  those  who  may 
be  ultimately  entitled  thereto,* 
Costsof  appeals.  The  costs,  as  well  of  defending  any  decree  or  sentence 
appealed  from,  as  of  prosecuting  any  appeal,  or  in  any 
manner  intervening  in  any  cause  of  appeal,  and  the  costs 
on  either  side,  or  of  any  party,  in  the  court  below,  and  the 
costs  of  opposing  any  matter  which  shall  be  referred  to 
the  judicial  committee,  and  the  costs  of  all  such  issues  as 
•  6  &  7  Vict,  c  SS,  Met.  7.  *  Sect  8. 
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ihall  be  tried  by  their  direction  respecting  any  such  appeal, 
shall  be  paid  by  such  party  as  the  said  judicial  committee 
shall  order".  And  such  costs  arising  out  of  any  eccle- 
siastical cause  of  appeal  shall  be  taxed  by  the  registrar 
of  the  High  Court  of  Admiralty  of  England  for  the  time 
being,  who  may  be  appointed  to  be  registrar  of  the  queen 
in  ecclesiastical  causes,  and  who  is  empowered  to  appoint 
an  assistant  registrar,  and  who  shall,  while  he  shall  be 
registrar  of  the  High  Court  of  Admiralty,  hold  his  office  of 
registrar  of  her  majesty  in  ecclesiastical  causes ;  and  shall 
do  all  such  things,  and  shall  have  the  same  powers  and 
privileges  in  respect  to  the  same  as  belong  to  his  prede- 
cessors in  the  office  of  registrar  of  her  majesty  in  eccle- 
siastical causes/ 

The  surrogates  and  examiners  of  the  Arches  Court  of 
Canterbury,  and  such  persons  as  shall  from  time  to  time 
be  appointed  surrogates  or  examiners  of  the  said  court, 
shall  be  surrogates  and  examiners  of  the  judicial  com* 
isittee  of  the  pnvy  council  in  all  causes  of  appeal  from 
ecclesiastical  courts.7 


CHAPTER  V. 

THE  ECCLESIASTICAL  COMMISSION. 

This  commission,  which  must  now  and  henceforth  be  re-  Origin  of. 
garded  as  a  most  important  part  of  our  Church  establish* 
mcnt,  and  to  which  a  great  part  of  the  power  and  authority, 
both  of  the  parliament  and  of  the  supreme  head  of  the 
Church  has  been  delegated,  is  of  very  recent  origin.  In 
the  early  part  of  the  year  1836,  the  general  feeling  of 
dissatisfaction  with  all  existing  institutions  which  then  for 
a  time  pervaded  the  nation,  bad  extended  to  the  Esta- 
blished Church ;  and  the  chief  authorities  of  the  Church 
at  that  time,  mistaking  a  transient  effervescence  for  an 
expression  of  settled  hostility  to  the  establishment,  be- 
came anxious  to  effect  of  themselves  those  extensive 
chances  which  they  feared  would  otherwise  be  carried  on 
by  others.  The  consequence  of  this  feeling  on  the  part 
of  the  heads  of  the  Church  was  the  establishment  of  the 
Eecksiastical  Commission,  which,  by  reason  of  the  several 
powers  that  have  at  subsequent  times  been  conferred  upon 
it,  may  probably  be  productive  of  much  good  to  the  Church 
establishment ;  and  may  be  able,  in  some  degree,  to  com- 
pensate for  the  unfortunate  errors  which  caused  its  origin* 
•8ect.l2.  *  Sect  13.  t  Sect.  3. 
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Error  com-  For,  in  its  origin,  the  important  principle  on  which  the 
oririo  m  llS  inviolability  of  the  Church  establishment  depends,  that 
the  Church  generally  possesses  no  property  as  a  corpo- 
ration, or  which  is  applicable  to  general  purposes ;  out 
that  each  particular  ecclesiastical  corporation,  whether 
aggregate  or  sole,  has  its  property  separate,  distinct,  and 
inalienable,  according  to  the  intention  of  the  original  en* 
dowment,  was  given  up  without  an  effort  to  defend  it. 
The  wealthier  endowments  of  our  ecclesiastical  corpora- 
tions aggregate,— the  reward  and  dignified  ease  of  many 
who  had  spent  their  lives  in  the  arduous  discharge  of  the 
duties  of  their  professions,  and  the  inducement  alike  to 
the  higher  ranks  of  society  and  to  brighter  talents  to  un- 
dertake those  duties,  and  which  had  rendered  the  body  of 
our  clergy  so  superior  to  those  of  other  countries, — were 
overthrown  and  ruined  without  a  struggle.  The  regrets, 
both  of  laymen  and  ecclesiastics,  and  trie  dissatisfaction 
of  the  commissioners  themselvees  at  the  results  of  the 
labours  of  their  commission,  have  unfortunately  come  too 
late.  Establishments  which  had  survived  the  Reforma- 
tion were  not  found  sufficiently  utilitarian  to  survive  the 
scrutiny  of  commissioners,  who  were,  for  the  most  part, 
selected  from  ecclesiastics.     But  the  Church  cannot  com- 

Elain  of  a  spoliation  which  would  probably  never  have 
een  attempted,  had  its  members  shown  the  slightest  re- 
sistance ;  nor  unless  those  members  had  themselves  been 
desirous  to  effect  the  extensive  change. 

The  consequence  of  this  feeling  was,  that  in  February, 
1835,  two  commissions  were  issued  to  persons  therein 
named,  directing  them  to  consider  the  state  of  the  several 
dioceses  in  England  and  Wales,  with  reference  to  the 
amount  of  their  revenues,  and  the  more  equal  distribution 
of  episcopal  duties,  and  the  prevention  of  the  necessity  of 
attaching  by  commendam  to  bishoprics,  certain  benefices 
with  cure  of  souls,  and  to  consider  also  the  state  of  the 
several  cathedral  and  collegiate  churches  in  England  and 
Wales,  with  a  view  to  the  suggestion  of  such  measures  as 
might  render  them  conducive  to  the  efficiency  of  the  Es- 
tablished Church,  and  to  provide  the  best  mode  of  pro- 
viding for  the  cure  of  souls,  with  special  reference  to  the 
residence  of  the  clergy  on  their  respective  benefices.  And 
it  was  provided,  that  in  the  meantime,  where  certain  spe- 
cified dignities  or  benefices  should  become  vacant,  all  the 
profits  and  emoluments  arising  from  them  should  be  paid 
to  the  treasurer  of  Queen  Anne's  Bounty,  to  whom  were 
granted  the  same  remedies  for  recovering  these  profits, 
&c.  as  a  successor  would  have  bad,  provided  that  he  should 
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have  no  power  to  grant  a  lease  or  present  to  benefices. 
And  it  was  provided,  that  such  treasurer  should  keep  an 
account  of  all  receipts,  and  allow  all  costs,  expenses,  and 
outgoings  which  would  have  fallen  on  the  deceased  in- 
cumbent.* 

These  commissioners!  by  their  report,  recommended  that  fini  report  of 
commissioners  should  be  appointed  by  parliament  for  the  the  commis- 
purpose  of  preparing  and  laying  before  the  king  in  council  aion«r^ 
such  schemes  as  should  appear  to  them  to  be  best  adapted 
for  carrying  into  effect  a  number  of  recommendations  which 
were  mentioned  in  a  very  general  manner  in  their  report, 
and  that  the  king  in  council  should  be  empowered  to  make 
orders  ratifying  such  schemes  and  having  the  full  force  of 
law. 

In  consequence  of  this  recommendation,  it  was  enacted/  Original  mem- 
that  the  following  persons,  namely,  the  Archbishop  of  beriofthe 
Canterbury  for  the  time  being;  the  Archbishop  of  York,  commi8WOn- 
and  the  Bishop  of  London  for  the  time  being ;  the  Bishop 
of  Lincoln ;  the  Bishop  of  Gloucester ;  the  Lord  Chan- 
cellor ;  the  Lord  President  of  the  Council ;  the  Lord  High 
Treasurer,  or  the  First  Lord  of  the  Treasury;   and  the 
Chancellor  of  the  Exchequer,  for  the  time  being  respec- 
tively, and  such  one  of  his  Majesty's  principal  Secretaries 
of  State  as  shall  be  for  that  purpose  nominated  by  his 
Majesty  under  his  royal  sign  manual  (such  Lord  Chan- 
cellor, Lord  President,  Lord  High  Treasurer,  or  First  Lord 
of  the  Treasury,  Chancellor  of  the  Exchequer,  and  Secre- 
tary of  State,  being  respectively  members  of  the  United 
Church  of  Great  Britain  and  Ireland),  the  Earl  of  Har- 
rowby,  the  Right  Honourable  Henry  Hobhouse,  and  the 
Right  Honourable  Sir  Herbert  Jenner,  should,  for  the  pur- 
poses of  the  act,  be  one  body  politic  and  corporate,  by  the  Constituted  a 
name  of  a  The  Ecclesiastical  Commissioners  for  England."  corporation. 
And  that  by  that  name  they  should  be  a  corporation, 
having  perpetual  succession  and  a  common  seal,  and  sue 
and  be  sued,  and  have  power  and  authority  to  take,  pur- 
chase, and  hold  lands  and  hereditaments,  to  them  and 
their  successors,  for  the  purposes  of  the  act,  notwith- 
standing the  Statutes  of  Mortmain.6 

As  to  the  successors  of  the  commissioners  thus  named,  Theirsuccessora. 
H  was  provided  that  when  any  vacancy  should  occur,  by 
death,  resignation  or  otherwise,  among  the  two  last-named 
bishops,  and  the  three  last-named  lay  commissioners,  or 
among  such  of  the  future  commissioners  as  should  not 
have  become  such  commissioners  by  virtue  of  any  dignity 
or  office,  according  to  the  provisions  of  the  act,  it  should 
•  6  &  6  Will.  4,  c.  30.  b  6  &  7  Will.  4,  c.  77.         '  Sect.  1. 
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be  lawfiil  for  his  majesty  to  fill  up  such  vacancy  by  appoint- 
ing under  his  royal  sign  manual,  instead  of  any  sucn  com- 
missioner, being  a  bishop,  some  other  bishop  of  England 
or  Wales,  and  instead  of  any  such  commissioner  being  a 
layman,  some  other  layman,  being  a  member  of  the  said 
church,  to  be  a  commissioner ;  and  that  every  such  bishop 
or  person  so  to  be  appointed  should  accordingly  become 
to  all  intents  and  purposes  one  of  the  commissioners  for 
the  purposes  of  the  act.d 
Additional  com-      But  in  addition  to  the  persons  who  were  thus  at  first 
miuionen.        constituted  commissioners,  the  following  persons  have 
been  since  appointed,  and  are  now  members  of  the  com- 
mission, namely,  all  the  bishops  of  England  and  Wales  for 
the  time  being  respectively,  the  Lord  Chief  Justice  of  Eng- 
land, the  Master  of  the  Rolls,  the  Lord  Chief  Justice  of  the 
Common  Pleas,  the  Lord  Chief  Baron  of  the  Exchequer, 
the  Judge  of  the  Prerogative  Court,  the  Judge  of  the  High 
Court  of  Admiralty,  for  the  time  being  respectively  (such 
Chief  Justices,  Master  of  the  Rolls,  Chief  Baron,  and 
Judges  beinff  respectively  members  of  the  United  Church  of 
England  ana  Ireland),  tne  Deans  of  the  cathedral  churches 
of  Canterbury  and  St.  Paul,  in  London,  and  of  the  collegiate 
church  of  St.  Peter,  Westminster,  for  the  time  being  re- 
spectively ;  and  also  four  such  lay  persons  (being  members 
of  the  said  United  Church)  as  shall  be  duly  appointed  by 
her  majesty,  under  her  royal  sign  manual,  and  such  other 
two  lay  persons  (being  members  of  the  said  United  Church) 
as  shall  be  duly  appointed  by  the  Lord  Archbishop  of 
Canterbury  for  tne  time  being  under  his  hand  and  archie- 
piscopal  seal.* 
Tharsucceuon.      As  to  the  successors  of  these  commissioners,  it  is  pro- 
vided that  when  any  vacancy  shall  occur  among  such  six 
last-mentioned   commissioners,  by  death,  resignation  or 
otherwise,  it  shall  be  lawful  for  her  majesty,  or  for  the 
said  archbishop,  as  the  case  may  be,  to  fill  up  such  vacancy 
by  the  appointment  of  some  other  lay  person  (being  a 
member  or  the  said  United  Church)  to  be  a  commissioner; 
and  the  person  so  appointed  shall  thereupon  become  and 
be  an  ecclesiastical  commissioner/ 

All  these  commissioners  have  now  equal  power  ;  but  it 
should  be  remarked,  that  those  last  named  were  not  added 
to  the  commission  until  after  the  overthrow  of  the  cathe- 
dral and  collegiate  establishments,  the  annihilation  of  two 
bishoprics,  and  a  variety  of  other  extensive  and  important 
alterations,  had  been  recommended,  and  so  far  acted  on, 

*  Sect.  2.  •  3  k  4  Vict.  c.  113,  «.  76.  '  Sect.  79. 
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ns  to  render  it  impossible  for  the  commission  to  retrace  its 


11  these  commissioners,  not  being  bishops  or  arch-  subscribing  de- 
bishops,  before  acting  under  the  commission,  are,  at  the  deration. 
first  meeting  they  attend,  to  subscribe  in  the  book  of  the 
minutes   of  the  proceedings  of  the  commissioners,  the 
following  declaration : 

u  I  do  hereby  solemnly,  and  in  the  presence  of  God, 
testify  and  declare,  that  I  am  a  member  of  the  United 
Church  of  England  and  Ireland  as  by  law  established. 
Witness  my  hand,  this day  of ~."g 

The  commissioners  hold  their  appointments  as  long  as  The  quorum, 
they  well   demean  themselves  in  trie  execution  of  tneir 
duties,  and  five  of  them  constitute  a  quorum,  provided 
that  due  notice  of  the  meeting  has  been  given  to  all.     But  superior  powers 
no  proceeding  which  requires  the  common  seal  of  the  of  the  epeeopal 
corporation  is  to  be  finally  concluded,  nor  is  the  seal  to  °°m,mitio,WIt* 
be  affixed  to  any  deed  or  instrument,  unless  two  at  least 
of  the  episcopal  commissioners  are  personally  present ; 
and  if  any  two  episcopal  commissioners,  being  the  only 
episcopal  commissioners  present,  object  to  the  ratification 
of  sue n  proceeding,  or  to  the  affixing  of  the  common  seal, 
such  ratification  or  affixing  is  not  to  take  place  until  a 
subsequent  meeting.h    But  if  any  commissioner  is  out  of 
England  or  Wales,  or  has  intimated  to  the  secretary  that, 
for  any  specified  time,  he  will  be  unable  to  attend  the 
meetings,  no  notice  of  the  meetings  need  be  sent  to  him  ; 
but  in  such  a  case  nothing  can  dc  done  at  a  meeting 
affecting  such  commissioner,  being  a  bishop  or  dean,  or 
affecting  his  see  or  diocese,  or  cathedral  or  collegiate 
church,  without  his  consent  in  writing  previously  obtained. 

The  commissioners  may,  at  any  meeting  duly  convened,  Adjournment  of 
continue  and  adjourn  such  meeting  from  day  to  day,  for  meeting*. 
any  such  number  of  days  as  they  shall  deem  necessary ; 
and  their  proceedings,  and  all  acts,  matters  and  things 
done  and  executed  by  them,  on  each  and  every  of  such 
days  of  adjournment,  shall  be  as  valid  and  effectual  to  all 
intents  and  purposes  as  if  they  had  been  done  and  exe- 
cuted on  the  first  day  of  such  meeting.  But  no  proceed- 
ing, which  requires  to  be  ratified  and  confirmed  by  the 
common  seal,  shall  be  finally  concluded  by  affixing  such 
seal  on  any  such  day  of  adjournment,  unless  notice  of 
the  intention  to  propose  any  such  proceeding  for  final 
consideration  and  decision  shall  have  been  sent,  together 
with  every  notice  issued  for  such  first  day  of  meeting. 


f  6  &  7  Will.  4,  c.  77,  t.  3  ;  3  &  4  Vict.  c.  113,  s.  80. 
>  6  &  7  WU1.  4,  c.  77,  s.  5. 
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The  chairman. 


Treasurer  and 
secretary. 


Powers  of  the 
coramissioneis 
to  make  in- 
quiries. 


Schemes  by  the 
commissioners. 


At  each  meeting  of  the  commissioners,  the  commissioner 
first  in  rank  and  precedence  there  present  shall  preside  as 
chairman ;  and  in  case  of  the  equality  in  rank  of  all  the 
commissioners  so  present,  then  the  senior  commissioner, 
in  the  order  of  appointment,  shall  so  preside ;  and  the 
chairman  at  all  such  meetings  shall  not  only  vote  as  a 
commissioner,  but  shall  also,  in  case  of  the  equality  of 
votes,  have  the  casting  or  decisive  vote.1 

The  commissioners  were  directed  to  appoint  a  secretary, 
treasurer,  and  other  officers,  removable  at  pleasure.  The 
amount  of  whose  salaries  was  to  be  regulated  by  the 
Lords  of  the  Treasury,  or  by  any  three  of  them ;  the  secre- 
tary to  keep  a  book,  and  enter  the  minutes  of  the  proceed- 
ings, and  the  names  of  the  commissioners  present;  the 
entry  of  the  proceedings  to  be  signed  by  the  chairman. 

But  it  has  been  since  enacted,  that  the  offices  of  trea- 
surer and  secretary  shall  be  united,  and  be  one  office ;  and 
shall  be  held  so  long  as  the  person  occupying  them  shall 
well  demean  himself:  and  that,  upon  any  vacancy,  the 
commissioners  shall  appoint  a  successor  by  an  instrument 
in  writing  under  their  common  seal.k 

The  commissioners,  by  summons  under  the  hand  of  the 
chairman,  may  require  the  attendance  of  any  person 
whom  they  shall  think  fit  to  examine  touching  any  matter 
within  their  cognizance,  and  may  make  any  inquiries,  and 
call  for  any  answers  or  returns,  as  to  any  such  matter, 
and  administer  oaths,  and  examine  upon  oath,  and  cause 
to  be  produced  before  them  upon  oath,  all  statutes,  char- 
ters, grants,  rules,  regulations,  bye-laws,  books,  deeds, 
contracts,  agreements,  accounts,  and  writings  whatsoever, 
or  copies  thereof  respectively,  in  anywise  relating  to  any 
such  matter ;  or,  in  lieu  of  requiring  such  oath,  the  com- 
missioners may,  if  they  think  fit,  require  any  such  person 
to  make  and  subscribe  a  declaration  of  the  truth  of  his 
examination.1 

The  commissioners,  being  thus  constituted,  and  enabled 
to  make  due  inquiry,  are,  from  time  to  time,  to  prepare 
and  lay  before  the  queen  in  council  such  schemes  as 
appear  to  them  to  be  required,  several  of  which  are  no- 
ticed in  other  parts  of  this  work.  And,  in  such  schemes, 
they  are  to  recommend  and  propose  such  further  measures 
as  may  appear  to  them  necessary  for  carrying  out  such 
schemes.  But  previously  to  laying  any  such  scheme 
before  the  queen  in  council,  notice  thereof  is  to  be  given 
to  any  corporation,  aggregate  or  sole,  which  may  be  af- 

•  Sect.  6.  *  3  &  4  Vict.  c.  113,  s.  91. 

1  6  &  7  Will.  4,  c.  77,  s.  9. 
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Acted  thereby ;  and  the  objections,  if  any,  of  such  corpo- 
ration, are  to  be  laid  before  the  queen  in  council,  together 
with  such  scheme."1 

When  any  such  scheme  shall  have  been  approved  by  Orders  in  cmm- 
the  queen  in  council,  she  may  make  an  order  or  orders  cil  confirming 
ratifying  the  same,  and  specifying  the  time  or  times  when  thelSwonaw. 
such  scheme,  or  the  several  parts  thereof,  shall  take  effect, 
and  direct  every  such  order  to  be  registered  by  the  regis- 
trar of  each  of  the  dioceses,  whereof  the  bishop,  or  witnin 
which  any  cathedral  or  collegiate  church,  dignitary,  chap- 
ter, memoer  of  a  chapter,  officer,-  incumbent,  or  any  other 
person  or  body  corporate,  may  or  shall  be  in  any  respect 
affected  thereby.0 

And,  in  any  such  order,  it  is  declared  to  be  sufficient  to 
refer  to  the  act,  under  the  authority  of  which  the  order  is 
made,  and  it  is  not  necessary  to  recite  any  of  the  provisions 
of  such  act. 

Every  such  order,  as  soon  as  may  be  after  the  making  Guetted. 
of  it,  is  to  be  inserted  in  the  London  Gazette ;  and,  so  soon 
as  it  is  so  gazetted,  it  is  in  all  respects,  and  as  to  all  things 
contained  m  it,  to  have  the  same  force  and  effect  as  an  act 
of  parliament.0 

A  copy  of  every  order  so  made  is  to  be  laid  before  each 
House  of  Parliament  in  the  month  of  January  in  every 
year,  or,  if  parliament  is  not  then  sitting,  within  one  week 
after  the  next  meeting  thereof. 

The  registrar  of  every  diocese,  to  whom  any  such  order  Order  to  be 
shall  be  delivered,  shall  forthwith  register  the  same  in  the  registered,  &c. 
registry  of  his  diocese;  and  if  any  such  registrar  shall 
refuse  or  neglect  to  register  any  such  order,  he  shall  for 
every  day  during  which  he  shall  so  offend,  forfeit  20/. ; 
and,  if  his  offence  shall  continue  for  the  space  of  three 
months,  he  shall  forfeit  his  office,  and  it  shall  be  lawful 
for  the  bishop  of  the  diocese  to  appoint  a  successor  there- 
to. For  such  registration  the  registrar  shall  not  be  entitled 
to  receive  any  fee  or  reward,  but  on  every  search  for  any 
such  order  he  shall  be  entitled  to  receive  a  fee  of  three 
shillings;  and  for  every  copy  or  extract  of  any  such  order 
certified  by  him,  he  shall  be  entitled  to  receive  fourpence 
for  every  folio  of  ninety  words ;  and  the  copy  of  every  such 
entry,  certified  by  the  registrar,  shall  be  admissible  as  evi- 
dence in  all  courts  and  places  whatsoever.? 

This  power  given  to  tne  commissioners  of  proposing  and 
regulating  schemes,  which,  when  approved  by  the  queen 
in  council,  have  the  full  effect  of  law,  (the  substituting 

»  Sect  10.  •  Sect.  12.  •  Sect.  12, 13, 14. 

*  3  &  4  Vict.  c.  113,  is.  88,  89. 
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Revenues  at 
their  disposal. 


Sources  from 
which  these 
revenues  are 
derived. 


Existing  i 


them  for  two  of  the  estates  of  the  realm  in  matters  eccle- 
siastical,) is  one  of  the  two  important  features  in  their  con- 
stitution :  the  other,  to  the  consideration  of  which  we  now 
come,  is,  that  they  are  a  corporation  for  the  purpose  of 
holding  an  immense  amount  of  the  revenues  of  the  Esta- 
blished Church,  as  one  common  fund  applicable  to  any 
purpose  they  may  think  fit  to  propose  in  their  schemes ; 
unfettered  by  any  reference  to  the  probable  intentions  of 
the  original  donor ;  by  custom  or  usage,  however  long  and 
well  established ;  or  by  any  of  those  important  restrictions 
to  which  those  revenues,  in  the  hands  of  their  former 
owners,  have  fram  time  immemorial  been  subject. 

We  have  already  mentioned  that  it  was  provided  upon 
the  issuing  of  the  first  commission,  that  tne  profits  and 
emoluments  to  arise  from  the  vacant  dignities  and  bene- 
fices, which  were  not  to  be  filled  up,  should  be  paid  to  the 
treasurer  of  Queen  Anne's  Bounty,  who  was  to  keep  an 
account,  &c. ;  and,  as  to  those  funds,  it  was  provided  by 
the  3  &  4  Vict.  c.  113,  that  the  treasurer  should  deliver  to 
the  ecclesiastical  commissioners  a  full  and  particular  ac- 
count of  all  monies  received  or  paid  by  him  under  the 
former  acts  for  that  purpose,  and  of  all  things  done  by 
him,  and  of  all  proceedings  then  pending,  and  pay  and 
deliver  over  to  the  commissioners,  or  to  their  account,  all 
monies  then  remaining  in  his  hands,  exchequer  bills,  secu- 
rities for  money,  books  of  account,  &c.  And  that  the 
receipt  of  the  commissioners  under  their  common  seal 
should  be  an  effectual  discharge  for  every  thing  therein 
expressed  to  be  received  by  them.q 

jBy  schemes  of  the  ecclesiastical  commissioners,  con- 
firmed by  orders  in  council  in  1837,  by  virtue  of  the  6  & 
7  Will.  IV.  c.  77,  it  was  ordered  that  the  Bishop  of  Ely 
should  pay  annually  to  the  ecclesiastical  commissioners, 
by  half  yearly  payments,  the  fixed  sum  of  2500/.,  and  that 
after  the  respective  deaths  of  the  present  bishops, 
The  see  of  Canterbury  should  pay  annually  .      £7300 

York 1100 

London 5000 

Winchester 3600 

Bath  and  Wells  ....  1000 
Worcester  .  .  .  .  .  2300 
Such  payments  to  be  made  to  the  ecclesiastical  commis- 
sioners half-yearly ;  the  first  payment  to  be  made  in  each 
case  at  the  end  of  six  months  after  the  first  avoidance  of 
the  see.  And  as  to  the  emoluments  of  the  dignities  and 
benefices  thenceforth  to  be  suspended,  it  was  enacted  that 

*  3&4Vict.c.  113,8.60. 
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ill  the  profits  and  emoluments  of  each  and  every  sua-  Suspended 
pended  canonry,  whether  consisting  of  or  arising  from  c**011™** 
rents,  fines,  compositions,  dividends,  stipends,  or  other 
emoluments  whatsoever,  shall  forthwith,  as  to  every  such 
canonry  vacant  at  the  passing  of  the  act,  and  as  to  every 
other  immediately  upon  and  from  the  vacancy  thereof,  and 
from  time  to  time,  be  paid  to  the  ecclesiastical  commis- 
sioners for  England  for  the  purposes  of  this  act,  in  like 
manner  as  the  holder  of  such  canonry,  if  he  had  remained 
in  possession,  or  the  successor  thereto,  if  a  successor  had 
been  appointed,  and  had  duly  qualified  himself  by  resi- 
dence and  otherwise,  according  to  the  statutes  and  usages 
of  his  church,  to  receive  his  full  portion  of  the  emoluments 
thereof,  would  have  been  entitled  to  receive  the  same ;  and 
that  all  the  estate  and  interest,  if  any,  which  such  suc- 
cessor would  have  had  in  any  lands,  tithes  and  other 
hereditaments  (except  any  right  of  patronage),  annexed  or 
belonging  to,  or  usually  held  and  enjoyed  with,  such  ca- 
nonry, or  whereof  the  rents  and  profits  had  been  usually 
taken  and  enjoyed  by  the  holder  of  such  canonry,  as  sucn 
bolder  separately,  and  in  addition  to  his  share  (if  any)  of 
the  corporate  revenues  of  such  chapter,  shall  forthwith,  as 
to  all  vacancies  then  subsisting,  and  as  to  all  others  im- 
mediately upon  such  vacancies  respectively,  accrue  to  and 
be  vested  absolutely  in  the  ecclesiastical  commissioners  for 
England,  and  their  successors,  for  the  purposes  of  the  act, 
without  any  conveyance  thereof,  or  any  assurance  in  the 
law,  other  than  the  provisions  of  this  act :  provided  ne- 
vertheless that  the  profits  and  emoluments  arising  from 
corporate  revenues  belonging  to  the  canonries  suspended 
in  the  chapters  of  the  cathedral  churches  of  Chester,  Lich- 
field, and  Ripon  respectively,  shall  become,  as  the  va- 
cancies occur,  part  of  the  divisible  corporate  revenues  of 
the  said  chapters  respectively :  provided  also  that  nothing 
therein  contained  should  be  construed  to  affect  the  right 
of  any  chapter,  according  to  the  statutes  or  customs  of 
such  chapter  in  force  at  the  passing  of  the  act,  to  make 
due  provision  out  of  the  divisible  corporate  revenues  for 
the  maintenance  of  the  fabric,  the  support  of  the  grammar 
school,  if  any,  and  all  other  necessary  and  proper  expen- 
diture/ 

And  the  estate  and  interest  here  mentioned  is  declared  And  their  iept- 
to  extend  to  all  lands  and  tenements  (except  any  house  »*•  «utes. 
within  the  precincts  of  such  church  belonging  to  any  ca- 
nohry,  or  usually  held  and  enjoyed  therewith,  or  any  small 
portion  of  land  situate  within  the  limits  and  precincts  of 

'  3&4  Vict. c.  113,8,49. 
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Separate  estates 
of  remaining 
canon  rie*. 


Suspended 
deaneries,  &c. 


any  cathedral  or  collegiate  church,  or  in  the  vicinity  of  any 
residence  house,  which  may  be  reserved  to  such  church, 
or  permanently  annexed  to  any  residentiary  house  by  the 
authority  of  the  statute  3  &  4  Vict.  c.  113),  tithes,  or  other 
hereditaments,  endowments,  and  emoluments,  of  what 
nature  or  kind  soever,  which,  if  the  last-mentioned  act  had 
not  been  passed,  any  successor  to  such  dignity,  prebend, 
or  office,  would  have  been  entitled  to  possess  or  receive, 
if  duly  qualified  in  all  respects,  according  to  the  statutes 
and  usages  of  his  church,  to  possess  or  receive  the  same, 
and  if  qualified  and  ready  at  all  times  personally  and  duly 
to  perform  all  the  duties  and  services  of  such  his  prebend, 
dignity,  or  office.8 

TBut  not  only  the  emoluments  of  these  suspended  dig- 
nities, &c.  but  even  the  separate  estates  of  those  deaneries 
and  canonries,  which  are  not  suspended,  are  swept  into 
this  common  corporate  fund ;  for  it  is  enacted  that  all  the 
estate  and  interest  which  the  holder  of  any  deanery  or 
canonry  not  suspended  by  or  under  the  provisions  of  this 
act,  and  his  successors,  have  and  would  have  in  any  lands, 
tithes,  and  other  hereditaments,  or  endowments  whatso- 
ever, annexed,  or  belonging  to,  or  usually  held  or  enjoyed 
with  such  deanery  or  canonry  (except  any  right  of  pa- 
tronage), or  whereof  the  rents  and  profits  had  been  usually 
taken  and  enjoyed  by  the  holder  of  such  deanery  or  ca- 
nonry, as  such  holder  separately,  and  in  addition  to  his 
share  of  the  corporate  revenues  of  such  chapter,  shall, 
without  any  conveyance  or  assurance  in  the  law,  other 
than  the  provisions  of  this  act,  accrue  to  and  be  vested 
absolutely  in  the  ecclesiastical  commissioners.1 

It  is  further  enacted,  that  all  lands,  tithes,  and  other 
hereditaments,  excepting  any  right  of  patronage,  and  all 
other  the  emoluments  and  endowments  whatsoever  be- 
longing to  the  deaneries  of  Wolverhapton,  Middleham, 
Heytes^ury,  and  Brecon,  and  to  the  dignity  or  office  of 
sub-dean,  chancellor  of  the  church,  vice-chancellor,  trea- 
surer, provost,  precentor,  or  succentor,  and  to  any  prebend 
not  residentiary  in  any  cathedral  or  collegiate  church  in 
England,  or  in  the  cathedral  churches  of  St.  David's  and 
LlandafF,  or  in  the  collegiate  church  of  Brecon,  or  enjoyed 
by  the  holder  of  any  such  deanery,  dignity,  office,  or  pre- 
bend, as  such  holder,  shall,  as  to  all  such  of  the  said 
deaneries,  dignities,  offices  and  prebends  respectively,  as 
may  be  vacant  at  the  time  of  the  passing  of  the  act,  imme- 
diately upon  its  so  passing,  and  as  to  all  others  immedi- 
ately upon  the  vacancies  thereof  respectively,  without  any 

•  4  &  5  Vict.  c.  39,  s.  6.  *  3  &  4  Vict.  c.  113,  s.  60. 
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conveyance  or  assurance  in  the  law,  other  than  the  provi- 
sions of  the  act,  accrue  to  and  be  vested  absolutely  in  the 
ecclesiastical  commissioners  for  England  and  their  succes- 
sors for  the  purposes  of  the  act :  provided  that  all  other 
rights  and  privileges  whatsoever  now  by  law  belonging  to 
any  of  such  dignities,  offices,  or  prebends,  except  the  last- 
mentioned  deaneries,  shall  continue  to  belong  thereto, 
except  so  far  as  any  of  such  rights  or  privileges  may  be 
controlled  or  affected  by  any  of  the  provisions  of  the  act 
respecting  the  right  of  election  now  exercised  by  any 
chapter:  provided  that  nothing  therein  contained  shall  in 
any  manner  apply  to  or  affect  any  dignity,  office,  or  pre- 
bend, which  is  permanently  annexed  to  any  bishopric, 
archdeaconry,  professorship,  or  lectureship,  or  to  any 
school,  or  the  mastership  thereof,  or  the  prebend  of  Burg- 
ham,  Bursalis,  Exceit,  and  Wyndham,  in  the  cathedral 
church  of  Chichester." 

And  also  that  upon  the  suppression  of  any  ecclesiastical  Sinecure  rec- 
rectory  without  cure  of  souls,  all  the  estate  and  interest  toriei* 
which  the  rector  thereof,  or  his  successor,  has  or  had,  or 
would  have  or  have  had  in  any  lands,  tithes,  or  other  he- 
reditaments whatsoever,  shall,  without  any  conveyance 
thereof,  or  any  assurance  in  the  law  other  than  the  provi- 
sions of  the  act,  accrue  to  and  be  vested  in  the  ecclesias- 
tical commissioners/ 

As  to  the  whole  of  this  corporate  fund,  it  is  enacted  that  Revenue! 
the  ecclesiastical  commissioners  shall  for  the  purpose  of  ^rouSincrt. 
enforcing  payment  of  all  profits  and  emoluments  to  be 
paid  to  them,  and  of  obtaining  possession  of  all  lands, 
tithes,  or  other  hereditaments  vested  in  or  accruing  to 
them,  and  of  recovering  the  rents  and  profits  thereof,  have 
and  enjoy  all  rights,  powers  and  remedies  at  law  and  in 
equity,  which  belonged,  or  belong,  or  would  belong,  or 
have  belonged  to  the  holder  of  the  deanery,  canonry,  pre- 
bend, dignity,  or  office,  or  the  rector  of  the  rectory,  in 
respect  of  which  such  profits,  &c,  are  by  the  provisons  of 
the  act  to  be  paid,  or  to  accrue  to,  and  be  vested  in  the 
commissioners.7 

The  commissioners,  in  respect  of  all  lands,  tithes,  tene- 
ments, or  other  hereditaments  already  vested  or  liable  to 
be  vested  in  them,  shall  be  deemed  to  be  the  owners  or 
joint-owners  thereof  respectively,  as  the  case  may  be,  for 
all  the  purposes  of  the  several  acts  for  the  commutation  of 
tithes. 

Having  now  seen  from  what  sources  and  in  what  manner  Application  of 
this  large  corporate  fund  in  the  hands  of  the  commissioners  *****  avenues . 

•  9  &  4  VicL  c.  1 13,  s.  61 .  *  Ibid.  s.  64.  J  Sect.  67. 
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Special  pay- 
ments. 


Fund  divided 
into  two  parts. 


For  the  in- 
creased effi- 
ciency of  the 
Established 
Church. 


has  been  or  is  to  be  acquired,  it  remains  to  be  seen  in  what 
manner,  and  subject  to  what  restrictions,  it  is  to  be  applied 
and  disposed  of. 

Certain  special  payments  are,  in  the  first  place,  either 
directed  or  allowed  to  be  made  by  the  commissioners  out 
of  the  fund  thus  at  their  disposal.  The  various  provisions 
for  archdeaconries  will  be  found  mentioned  in  their  proper 
place :  and  in  any  cathedral  church  on  the  old  foundation 
m  which  any  contribution  to  the  fabric  fund  of  such  church 
has  heretofore,  either  usually  or  occasionally,  been  made 
out  of  the  rents  or  proceeds  of  any  lands,  tithes,  or  other 
hereditaments,  so  to  be  vested  in  the  ecclesiastical  com- 
missioners, it  shall  be  lawful  for  the  commissioners  to  con- 
tribute to  such  fund  such  sum  as  they  shall  deem  neces- 
sary, out  of  the  rents  or  proceeds  of  the  same  lands,  tithes, 
or  other  hereditaments,  not  exceeding  in  amount  the  pro- 
portion of  such  rents,  &c.  which  has  usually  been  applied 
to  the  like  purposes.*  The  commissioners  are  also  allowed, 
out  of  the  fund,  to  pay  all  necessary  law  charges,  and  to 
make  allowance  for  costs,  charges,  expenses  and  trouble 
to  any  person  employed  by  them  in  receiving  or  paying 
money,  auditing  accounts,  surveying,  valuing,  &c.  or  per- 
forming any  duty  connected  with  what  they  are  empowered 
to  do.  Subject  to  these  special  deductions,  the  fund  may 
be  considered  as  divisible  into  two  parts  :  first,  the  epis~ 
copal  fund,  formed  by  fixed  contributions  from  the  larger 
bishoprics,  out  of  which  fixed  annual  payments  are  made 
in  augmentation  of  the  incomes  of  the  smaller;  and  se- 
condly, a  common  fund,  applicable  to  the  augmentation  of 
poor  livings,  endowments  of  new  churches,  employment  of 
additional  ministers,  &c.a 

For  it  is  enacted  that,  with  the  exception  of  the  special 
applications  before  alluded  to,  all  the  monies  and  revenues 
to  oe  paid  to  the  commissioners,  and  all  the  rents  and  pro- 
fits of  the  lands,  &c.  vested,  and  to  be  vested  in  them, 
together  with  all  accumulations  of  interest  produced  by 
and  arising  therefrom,  shall  be  from  time  to  time  car- 
ried over  to  a  common  fund,  and  by  payments  or  invest* 
ments  made  out  of  such  fund ;  or  if  in  any  case  it  be 
deemed  more  expedient,  by  means  of  an  actual  convey- 
ance and  assignment  of  such  lands,  tithes,  or  other  here- 
ditaments, or  of  a  portion  thereof,  additional  provision  shall 
be  made  for  the  cure  of  souls  in  parishes  where  such  as- 
sistance is  most  required,  in  such  manner  as  shall,  by  the 

*  Sect  53. 

*  See  sect  67 ;  circular  issued  by  order  of  the  commissioners  in  1844 ;  and 
see  post,  book  iii.  chap.  i. 
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authority  of  the  commissioners,  be  deemed  most  conducive 
to  the  efficiency  of  the  Established  Church :  provided  that 
in  making  any  such  additional  provision  out  of  any  tithes, 
or  any  lands,  or  other  hereditaments  allotted  or  assigned 
in  Hen  of  tithes  so  vested  in  the  commissioners,  or  out  of 
the  rents  and  profits  thereof,  due  consideration  shall  be 
had  of  the  wants  and  circumstances  of  the  places  in  which 
such  tithes  now  arise  or  have  heretofore  arisen.5 

But,  as  a  considerable  time  might  hare  elapsed  before  Commissioners 
the  commissioners,  under  the  above  provisions,  might  have  J?  borrow  of  ^ 
acquired  a  sufficient  disposable  fund,  it  has  been  enacted  Boumy.  ***  * 
that  the  commissioners  shall  forthwith  borrow,  and  the 
governor  of  Queen  Anne's  Bounty  with  the  Archbishop  of 
Canterbury  shall  forthwith  lend,  the  sum  of  £600,000, 
three  per  cent,  part  of  a  sum  standing  in  their  names :  and 
the  commissioners  are  further  empowered  to  borrow,  and 
the  governors  of  Queen  Anne's  bounty  are  further  em- 
powered to  lend,  if  they  think  fit,  any  further  sums  of 
stock.  Upon  the  transfer  of  any  such  stock  into  their 
names  in  the  books  of  the  governor  and  company  of  the 
Bank  of  England,  the  commissioners  are  to  pay  to  the 
governors,  by  half-yearly  payments,  on  the  10th  of  April 
and  the  14th  of  October  in  each  year,  a  sum  equal  to  the 
amount  of  the  dividends  which  such  stock,  or  so  much 
thereof  as  shall  on  such  days  respectively  remain  unre- 
placed,  would  produce;  the  commissioners  being  at  any 
time  allowed  to  replace  the  whole  or  any  part  of  such 
stock/ 

All  monies  in  the  hands  of  the  commissioners,  and  all  Provisions  for 
the  lands,  tithes,  and  other  hereditaments,  which,  under  security  and  for 
the  provisions  mentioned  above,  are  in  any  way  vested  in  {S^oan?  ° 
the  commissioners,  are  charged  with  and  made  a  security 
for  such  half-yearly  payments,  and  for  the  repayment  and 
replacing  the  whole  of  the  capital  stock  so  lent :  and  the 
governors,  upon  proof  of  default  being  made,  are  to  have 
all  such  remedies  as  they  would  have  had,  if  the  commis- 
sioners had  duly  executed  a  deed  under  their  common  seal, 
covenanting  for  such  repayment d 

After  the  expiration  of  thirty  years  from  the  date  of  the 
lending  such  sum,  or  after  the  expiration  of  a  like  number 
of  years  from  the  date  of  lending  such  further  sum,  the 
governors  may  give  notice  in  writing  to  the  commissioners, 
requiring  them  to  replace  the  sum  borrowed ;  upon  which 
the  commissioners  are  to  proceed  to  replace  the  sum  by 
yearly  instalments,  amounting  at  least  to  one-twelfth  part 
of  such  sums  of  stock  respectively ;  and,  in  default  of  their 

*  feet- 67.  «  6*7  Vict.  c.  37,  ■§.!,*,  3.  «  Sect,  4. 
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Commissioners 
to  have  rights 
of  owuership 
notwithstand- 
ing in  the  lands 
vested  in  them. 


Meaning  of  the 
"  authority  of 
the  commis- 


so  doing,  the  governors  are  to  have  their  remedy  in  the 
same  manner  as  for  the  half-yearly  payment.* 

Notwithstanding  the  charge  thus  created,  the  commis- 
sioners are  to  exercise  all  the  full  rights  of  ownership  over 
all  money  and  all  property  vested  in  them  under  any  of  the 
provisions  mentioned  above,  the  consent  of  the  governors 
not  being  necessary  to  the  exercise  of  any  of  their  rights 
and  powers ;  but  every  sum  of  money  received  as  the  con- 
sideration or  purchase-money  for  the  sale,  transfer,  or 
conveyance  by  the  commissioners  of  any  of  such  lands, 
tithes,  tenements,  or  other  hereditaments,  or  of  any  estate 
or  interest  therein,  and  also  every  sum  of  money  received 
by  them  as  the  fine  for  the  granting  or  renewing  of  any 
lease,  shall,  unless  it  be  deemed  expedient  by  the  commis- 
sioners to  apply  any  such  sum,  or  any  part  thereof,  in 
replacing  any  stock  so  lent  and  transferred  as  aforesaid, 
which  they  are  empowered  to  do,  be  applied  by  them,  so 
soon  as  conveniently  may  be  after  the  receipt  thereof,  in 
the  purchase  of  lands,  tithes,  rent-charges,  tenements,  or 
other  hereditaments,  or  of  some  estate  or  interest  therein, 
and  shall  in  the  meantime  be  invested  in  some  govern- 
ment or  parliamentary  stock,  or  other  public  securities  in 
England,  the  commissioners  being  at  liberty  to  apply  the 
interest  and  dividends  of  such  stock  or  securities,  &c/ 

But  no  part  of  the  capital  of  such  stock  shall  be  so 
applied,  nor  shall  any  such  lands,  tithes,  tenements,  or 
other  hereditaments,  be  sold,  transferred,  or  conveyed, 
except  by  the  authority  of  a  scheme  prepared  by  the  com- 
missioners, and  an  order  in  council  ratifying  such  scheme.9 

The  several  arrangements  and  rules  for  the  application 
of  this  fund,h  and  the  various  other  occasions  in  wnich  the 
authority  of  the  ecclesiastical  commissioners  is  required, 
either  by  direct  interference,  or  indirectly  by  their  sanc- 
tion, will  be  found  in  other  parts  of  this  work.  And  it 
will  be  remembered,  that  in  every  case  in  which  the  au- 
thority of  the  ecclesiastical  commissioners  is  mentioned, 
the  authority  of  a  scheme  proposed  by  them  and  con- 
firmed by  an  order  in  council  is  to  be  understood.1 

•  Sect  5.       '  Sect.  6,  7.       9  Sect.  8.      *  See  post,  Book  3,  Chap.  1. 

1  It  will  be  seen  from  this  chapter,  that  the  powers  and  authorities  hitherto  con- 
ferred upon  the  ecclesiastical  commissioners  are  in  respect  of  ecclesiastical  pro* 
perty,  and  in  the  allotment  of  ecclesiastical  revenues  only,  in  which  cases  par- 
liament has  in  effect  delegated  to  them  its  authority.  It  appears  to  be  well 
worthy  of  consideration,  whether  a  similar  power  might  not  also  be  delegated  to 
them  of  making  regulations,  which,  when  confirmed  by  order  io  council,  should 
be  binding  on  the  clergy  generally  in  matters  of  ecclesiastical  discipline,  and 
the  observance  of  forms,  rites,  habits,  fitc.  Some  such  power  of  making  regu- 
lations in  these  matters,  as  was  formerly  exercised,  or  attempted  to  be  exercised 
by  the  convocation,  is  required  to  be  vested  somewhere.    The  bouses  of  par- 
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CHAPTER  VI. 

OF  THE  POWERS,  PRIVILEGES  AND  RESTRICTIONS 
OF  ECCLESIASTICAL  PERSONS  GENERALLY. 

This  venerable  body  of  men,  being  separate  and  set  apart  Ancient  privi- 
fromthe  rest  of  the  people,  in  oraer  to  attend  the  more  >«««*«>fiUe 
closely  to  the  service  of  Almighty  God,  have  thereupon  cl€ISy' 
large  privileges  allowed  them  by  our  municipal  laws ;  and 
bad  formerly  much  greater,  which  were  abridged  at  the 
time  of  the  Reformation,  on  account  of  the  ill  use  which 
the  popish  clergy  had  endeavoured  to  make  of  them.    For 
the  laws  having  exempted  them  from  almost  every  per- 
sonal duty,  they  attempted  a  total  exemption  from  every 
secular  tie.     But  it  is  observed  by  Sir  Edward  Coke/  that 
is  the  overflowing  of  waters  doth  many  times  make  the 
river  to  lose  its  proper  channel,  so  in  times  past,  eccle- 
siastical persons,  seeking  to  extend  their  liberties  beyond 
their  true  bounds,  either  lost  or  enjoyed  not  those  which 
of  right  belonged  to  them.b 

The  power  and  extended  privileges  of  the  clergy  alluded  Era  of  their 
to  by  Blackstone  in  the  above  sentence,  appear  to  have  gw*t»t  P°wer* 
attained  their  greatest  height  about  the  twelfth  century  of 
our  era.  At  that  time  they  had  acquired  extensive  juris- 
diction in  temporal  as  well  as  ecclesiastical  matters,  the 
greater  number  of  causes  of  every  kind  being  then  re- 
ferable to  their  tribunals.0 

The  arbitrative  authority  of  ecclesiastical  pastors,  if  not  origin  of  tbc 
coeval  with  Christianity,  grew  up  very  early  in  the  Church,  legal  power  and 
and  was  natural,  or  even  necessary,  to  an  insulated  and  J^»diction  <* 
persecuted  society/    Accustomed  to  feel  a  strong  aversion  ecc  c*m 
to  the  imperial  tribunals,  and  even  to  consider  a  recur- 
rence to  tnem  as  hardly  consistent  with  their  professions, 
the  early  Christians  retained  somewhat  of  a  similar  pre- 
judice even  after  the  establishment  of  their  religion.    The 
arbitration  of  their  bishop  still  seemed  a  less  objectionable 
mode  of  settling  differences;  and  this  arbitrative  jurisdic- 
tion was  powerfully  supported  by  a  law  of  Constantine, 

foment  ate  certainly  unfitted  for  the  pnrpoae ;  and  the  eccleaiastical  commit- 
■on,  composed  as  it  is  of  all  the  bishops  aod  archbishops,  of  the  most  eminent 
of  the  jodtes,  and  of  the  most  responsible  ministers  of  the  crown,  would  appear 
to  be  precisely  such  a  tribunal  as  might  be  safely  trusted  with  this  authority. 

•  2  Inst.  4.  *  1  Black.  Com.  376. 

•  See  HaUam's  Middle  Ages. 

4  See  1  Corinthians,  chap.  6,  the  first  seven  verses.    The  passage  teems  an 
authority  for  our  proposition. 
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OF  THE  POWERS  OF  ECCLESIASTICAL  PERSONS. 


Especially  in 
causes  where 
any  of  their 
body  were  con- 
cerned. 


From  the  cha- 
racter of  the 
cause  or  crime* 


which  directed  the  civil  magistrate  to  enforce  the  execu- 
tion of  episcopal  awards.  Another  edict,  ascribed  to  the 
same  emperor,  and  annexed  to  the  Theodosian  code,  ex- 
tended the  jurisdiction  of  the  bishops  to  all  causes  which 
either  party  chose  to  refer  to  it.  even  where  they  had 
already  commenced  their  suit  in  a  secular  court,  and  de- 
clared the  bishop's  sentence  not  subject  to  appeal.  This 
edict,  although  subsequently  acted  upon,  is  said  to  have 
been  clearly  proved  to  be  a  forgery.  • 

If  it  was  considered  almost  as  a  general  obligation  upon 
the  primitive  Christians  to  decide  their  civil  disputes  by 
internal  arbitration,  much  more  would  this  be  incumbent 
upon  the  clergy.  The  canons  of  several  councils,  in  the 
fourth  and  fifth  centuries,  sentence  a  bishop  or  priest  to 
deposition  who  should  bring  any  suit,  civil  or  even  cri- 
minal, before  a  secular  magistrate.  This  must,  it  should 
appear,  be  confined  to  causes  where  the  defendant  was  a 
clerk,  since  the  Ecclesiastical  Court  had  hitherto  no  co- 
ercive jurisdiction  over  the  laity.  It  was  not  so  easy  to 
induce  laymen,  in  their  suits  against  clerks,  to  prefer  the 
episcopal  tribunal.  The  emperors  were  not  at  all  disposed 
to  favour  this  species  of  encroachment  till  the  reign  of 
Justinian,  who  ordered  civil  suits  against  ecclesiastics  to 
be  carried  only  before  the  bishops ;  yet  this  was  accom- 
panied by  a  provision,  that  a  party  dissatisfied  with  the 
sentence  might  apply  to  the  secular  magistrate,  not  as  an 
appellant,  but  as  a  co-ordinate  jurisdiction ;  for  if  different 
judgments  were  given  in  the  two  courts,  the  process  was 
ultimately  referred  to  the  emperor. f 

But  again,  the  character  of  a  cause,  as  well  as  of  the 
parties  engaged,  might  bring  it  within  the  limits  of  eccle- 
siastical jurisdiction.  In  all  questions  simply  religious, 
the  Church  had  an  original  right  of  decision;8  but,  under 
some  pretence,  many  temporal  causes  also  were  considered 
as  falling  within  its  jurisdiction  ;  for,  according  to  the  in- 
terpretation of  those  times,  the  Church  was  bound  to 
prevent  and  chastise  the  commission  of  sin.  Thus  the 
differences  of  individuals,  which  often  involve  some  charge 
of  wilful  injury,  fell  into  their  hands :  cases  of  breaches  of 
contract  where  an  oath  had  been  pledged.  They  also 
took  into  their  hands  the  execution  of  testaments,  on  ac- 
count of  the  legacies  to  pious  uses,  which  testators  were 
advised  to  beaueath :  a  jurisdiction  which  they  have  ever 
since  retained.  Perjury,  sacrilege,  usury,  incest  and 
adultery,  and  offences  of  a  criminal  nature,  they  had  such 

•  See  2  Hallam's  Middle  Ages,  21 1. 

f  Ibid. ;  and  Fleury,  Hist  Ecclea.  t  vii.  p.  292. 

9  Lex  Arcadii  et  Honorii,  apod  Mem.  de  I'Acadfenie,  1 39,  p,  674. 
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complete  jurisdiction  over,  that  the  secular  magistrates 
usually  refrained  from  the  punishment  of  them. h 

But  the  clergy  possessed  besides  more  direct  means  of  Other  powers 
acquiring  temporal  power.  They  were  entitled  to  the  of  the  clergy. 
privilege  of  assisting  in  the  deliberative  assemblies  of  the 
nation.  Councils  of  bishops,  such  as  had  been  convoked 
by  Constantino  and  his  successors,  were  limited  in  their 
functions  to  decisions  of  faith,  or  canons  of  ecclesiastical 
discipline.  But  the  northern  nations  did  not  so  well  pre- 
serve the  distinction  between  secular  and  spiritual  legis- 
lation. The  laity  seldom,  perhaps,  gave  their  suffrage  to 
the  canons  of  the  Church ;  but  the  Church  was  not  so 
scrupulous  as  to  trespassing  upon  the  province  of  the 
laity.  Many  provisions  are  found  in  the  canons  of  na- 
tional and  even  provincial  councils,  which  relate  to  the 
temporal  constitution  of  the  state.  Thus  one  held  at  Cal- 
cluith  (an  unknown  place  in  England)  in  787,  enacted 
that  none  but  legitimate  princes  should  be  raised  to  the 
throne,  and  not  such  as  were  engendered  in  adultery  or 
incest' 

Into  these  questions  of  historical  rather  than  of  legal  Be*efi*  of 
interest,  the  limits  of  our  present  work  will  not  permit  us  cler*y# 
to  enter  more  fully ;  but  there  is  one  other  of  the  former 
privileges  of  the  clergy,  which  is  too  important  not  to  be 
particularly  mentioned, and  which  atone  time  had  reached 
to  such  a  point  as  almost  to  render  impossible  the  admi- 
nistration of  temporal  justice.  This  privilege,  which,  as 
Dr.  Burn  observes,  one  would  almost  imagine  to  be  calcu- 
lated to  bring  disgrace  upon  the  order,  rather  than  to 
confer  any  real  benefit  upon  it,  was  in  fact  little  else  than 
immunity  from  the  punisnments  which,  in  every  organized 
society,  even  in  its  rudest  form,  are  appointed  for  certain 
crimes. 

The  privilege  has  been  called  benefit  of  clergy,  and  had  Origin  of. 
its  origin  in  an  old  constitution  of  the  pope,  that  no  man 
should  accuse  the  priests  of  holy  churcn  before  a  secular 
judge;  and  it  is  said  to  have  been  founded  on  the  text 
"  Touch  not  mine  anointed,  and  do  my  prophets  no  harm/* 
And  if  it  had  been  thus  limited,  and  the  Cnurch  had  been 
prepared  to  inflict  due  punishment  on  her  ministers,  such 
a  privilege,  in  the  ruder  ages,  would  appear  not  unrea- 
sonable ;  and,  as  Mr.  Barrington  observes,  we  are  not  to 
judge  of  the  propriety  of  the  benefit  of  clergy  by  the  Propriety  of,  in 
present  state  or  the  country ;  and  he  points  out  that,  while  ito  «*»• 

1  See  Hallam's  Middle  Agei,  chap.  7. 

1  Ibid*  where  the  powers  mentioned  in  the  text  will  be  found  very  folly  dit- 
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Confirmed  by 
statute. 


To  whom  and 
to  what  crimes 
afterwards  ex- 
tended. 


it  was  confined  in  its  objects  to  actual  priests,  the  incon- 
venience was  far  less  than  is  commonly  supposed ;  be- 
cause such  crimes  only  were  within  the  benefit  as  the  mu- 
nificently provided  priesthood  had  little  temptation  to 
commit  ;k  and  besides,  by  the  forfeiture  of  goods,  which 
attended  the  pleading  this  privilege,  and  by  the  power  of 
forbidding  purgation,  the  courts  were  able,  in  most  cases, 
to  impose  a  punishment  adequate  to  the  offence. 

Lord  Coke  observes,1  that  this  constitution  of  the  pope, 
being  contrary  to  the  common  law,  and  to  the  dimity  of 
the  crown,  did  not  bind  here  until  it  was  confirmed  by  act 
of  parliament  in  the  3rd  year  of  Edward  I.,  when  it  was 
enacted  that  when  a  clerk  is  taken  for  guilty  of  felony, 
and  is  demanded  by  the  ordinary,  he  shall  be  delivered  to 
him,  according  to  the  privilege  of  holy  church.  And  they 
which  be  indicted  of  such  offences  by  solemn  inquest  of 
lawful  men  in  the  king's  court,  shall  in  no  manner  be 
delivered  without  due  purgation."1 

But  although  the  constitution  might  not  have  been 
legally  binding  before  that  time,  there  can  be  little  doubt 
but  that  the  privilege  was  allowed  in  this  country  long 
before,  and  that  the  statute  was  an  affirmance  of  the 
custom. 

Originally  the  law  was  held  that  no  man  should  be 
admitted  to  the  privilege  of  clergy  but  such  as  had  the 
habitum  et  tonsuram  ctericalem ;  but  then,  in  order  to 
swell  the  list  of  their  subjects  and  adherents,  the  bishops 
gave  the  tonsure  indiscriminately ;  which  sign  of  a  clerical 
state,  though  below  the  lowest  of  their  seven  degrees  of 
ordination,  implying  no  spiritual  office,  conferred  the  pri- 
vileges and  immunities  of  the  profession  on  all  who  wore 
an  ecclesiastical  habit,  and  had  only  once  been  married. 
Orphans  and  widows,  the  stranger  and  the  poor,  the  pil- 
grim and  the  leper,  under  the  appellation  of  persons  in 
distress  (miserabiles  persona),  came  within  the  peculiar 
cognizance  and  protection  of  the  church :  nor  could  they 
be  sued  before  any  lay  tribunal.  And  the  whole  body  of 
crusaders,  or  such  as  merely  took  the  vow  of  engaging  in 
a  crusade,  enjoyed  the  same  clerical  privileges.0 

•  Blackstone  says,  the  clergy  increasing  in  wealth,  power, 
honour,  number  and  interest,  began  soon  to  set  up  for 
themselves ;  and  that  which  they  obtained  by  the  favour 
of  the  civil  government,  they  now  claimed  as  their  inhe- 
rent right,  and  as  a  right  of  the  highest  nature,  indefea- 

k  4  Black.  Com.  369,  n.  in  Coleridge's  edit. 

i  2  lost.  636.  »3Edw.  1,  c.2. 

a  Hallam's  Middle  Ages,  chap.  7,  and  see  authorities  there  mentioned. 
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able  and  jure  divino.  By  their  canons,  therefore,  and 
constitutions  they  endeavoured  at,  and  where  they  met 
with  easy  princes  obtained,  a  vast  extension  of  these 
exemptions,  as  well  in  regard  to  the  crimes  themselves,  of 
which  the  list  became  quite  universal,  as  in  regard  to  the 

G>ns  exempted,  among  whom  were  at  length  compre- 
ed,  not  only  every  little  subordinate  officer  belonging 
to  the  church  or  clergy,  but  even  many  that  were  totally 
laymen. 

Bat  even  this  wide  interpretation  was  not  deemed  suffi-  To  all  who 
eiently  comprehensive :  in  process  of  time  a  much  wider  couW  wad- 
and  more  comprehensive  criterion  was  established ;  every 
one  that  could  read  (a  mark  of  great  learning  in  those 
days  of  ignorance  and  her  sister  superstition)  being  ac- 
counted a  clerk  or  clericus,  and  allowed  the  benefit  of 
clerkship,  .though  neither  initiated  in  holy  orders  nor 
trimmed  with  the  clerical  tonsure.0 

And,  if  any  man  that  could  so  read  were  condemned  If  claimed  by 
to  death,  the  bishop  of  the  diocese  might,  if  he  chose,  *■*  huho*- 
chim  him  as  a  clerk ;  and  he  was  to  see  him  tried  in  the 
&ce  of  the  court  whether  he  could  read  or  not :  the  book 
was  prepared  and  brought  by  the  bishop,  and  the  judge 
was  to  turn  to  some  place  as  he  should  choose,  and  if  the 

Srisoner  could  read,  then  the  bishop  was  to  have  him 
elirered  over  unto  him,  to  dispose  of  in  some  places  of 
the  clergy,  as  he  should  think  meet ;  but  if  either  the 
bishop  would  not  demand  him,  or  the  prisoner  could  not 
read,  then  was  he  to  be  put  to  death.? 

But  when  learning,  by  means  of  the  invention  of  print-  Distinction 
ing  and  other  concurrent  causes,  began  to  be  more  generally  j^erwardamade 
disseminated  than  formerly,  and  reading  was  no  longer  a  laymln^"* 
competent  proof  of  clerkship  or  being  in  holy  orders,  it  clerks  in  orders, 
was  found  that  as  many  laymen  as  divines  were  admitted 
to  the  privilegium  clericate ;  and  therefore,   by  statute 
4  Hen.  VIII.  c.  13,  a  distinction  was  once  more  drawn 
between  mere  lay  scholars  and  clerks  that  were  really  in 
orders.    And  though  it  was  thought  reasonable  still  to 
mitigate  the  severity  of  the  law  with  regard  to  the  former, 
yet  they  were  not  put  upon  the  same  footing  with  actual 
clergy,  being  subjected  to  a  slight  degree  of  punishment, 
*&d  not  allowed  to  claim  the  clerical  privilege  more  than 
once.    Accordingly  the  statute  directs,  that  no  person 
once  admitted  to  the  benefit  of  clergy  shall  be  admitted 
thereto  a  second  time  unless  he  produces  his  orders ;  and  Proceedings 
in  order  to  distinguish  their  persons,  all  laymen  who  are  when£kj5 
allowed  this  privilege  shall  be  burnt  with  a  hot  iron  in  the  wai  p    ^ 
•  4  Black.  Com.  366, 366.  p  Bacon's  Use  of  the  Law,  122. 
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brawn  of  the  left  thumb.  This  distinction  between  learned 
laymen  and  real  clerks  in  orders  was  abolished  for  a  time 
by  the  statutes  28  Hen.  VIII.  c.  1,  and  32  Hen.  VIII.  c.  3 ; 
but  it  is  heldq  to  have  been  virtually  restored  by  statute 
1  Edw.  VI.  c.  12,  which  statute  also  enacts  that  the  lords 
of  parliament  and  peers  of  the  realm,  having  place  and 
voice  in  parliament,  may  have  the  benefit  of  their  peerage r 
equivalent  to  that  of  clergy,  for  the  first  offence  (although 
they  cannot  read,  and  without  being  burnt  in  the  hand), 
for  all  offences  then  clergyable  to  commoners,  and  also 
for  the  crimes  of  housebreaking,  highway  robbery,  horse 
stealing,  and  robbing  of  churches.* 
Proceedings  by  After  this  burning,  the  laity,  and  before  it  the  real 
theecciesi-  clergy,  were  discharged  from  the  sentence  of  the  law  in 
asticai  tribunal.  ^Q  yn^g  cour^  and  delivered  over  to  the  ordinary,  to  be 
dealt  with  according  to  the  ecclesiastical  canons.  Where- 
upon the  ordinary,  not  satisfied  with  the  proofs  adduced 
in  the  profane  secular  court,  set  himself  formally  to  work 
to  make  a  purgation  of  the  offender  by  a  new  canonical 
trial,  although  he  had  been  previously  convicted  by  his 
country,  or  perhaps  by  his  own  confession.  This  trial  was 
held  before  the  bishop  in  person,  or  his  deputy,  and  by  a 
jury  of  twelve  clerks;  and  there,  first,  the  party  himself 
Purgation.  was  required  to  make  oath  of  his  own  innocence ;  next, 
there  was  to  be  the  oath  of  twelve  compurgators,  who 
swore  they  believed  he  spoke  the  truth ;  then  witnesses 
were  to  be  examined  upon  oath,  but  on  behalf  of  the 
prisoner  only ;  and  lastly,  the  jury  were  to  bring  in  their 
verdict  upon  oath,  which  usually  acquitted  the  prisoner ; 
otherwise,  if  a  clerk,  he  was  degraded  or  put  to  penance.* 
Lord  Hobart  remarks,  that  the  witnesses  in  this  sort  of 
mock  trial,  and  likewise  the  compurgators,  who  were  upon 
their  oaths  de  credulitate9  and  also  the  jury,  all  had  their 
share  in  these  perjuries ;  and  he  further  observes,  that  the 
And  consequent  judge  himself  was  not  quite  clear.  Such  a  solemn  farce, 
perjury.  as  it  has  been  rightly  called,  gave  rise  of  necessity  to  the 

most  complicated  perjury ;  and  a  statute  was  therefore 
passed  in  the  reign  of  Queen  Elizabeth,  by  which  it  was 
enacted  that  for  the  avoiding  of  such  perjuries  and  abuses, 
Purgation  after  the  offender  has  been  allowed  his  clergy,  he  shall 
abolished.  not  be  delivered  to  the  ordinary  as  formerly ;  but,  upon 
such  allowance,  and  burning  in  the  hand,  he  shall  forth- 

*  Hob.  294 ;  2  Hale,  P.  C.  375. 

r  See  Ducbeaa  of  Kingston's  case,  11  State  Trials,  262. 

•  4  Black.  Com.  367. 

1  See  the  case  of  Hex  v.  Burridge,  3  P.  Wins,  where  the  subject  is  fully  con- 
sidered. 
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with  be  enlarged  and  delivered  out  of  prison,  with  proviso 
that  the  judge  may,  if  he  thinks  fit,  continue  the  offender 
in  gad  for  any  time  not  exceeding  a  year." 

Thus  much  of  benefit  of  clergy,  as  it  arose  from  and  Abolition  of  the 
was  considered  a  privilege  of  the  order.  Other  later  sta-  privilege, 
totes  have  been  passed  for  regulating  this  benefit  of  clergy, 
which  it  does  not  appear  necessary  here  to  mention,  since 
the  benefit  of  clergy  is  now  entirely  abolished  ;x  and  from 
what  has  been  already  said,  it  will  be  seen  that  for  many 
years  previously  to  its  abolition  it  had  ceased  to  be  a 
peculiar  privilege  of  the  clergy  in  our  present  acceptation 
of  that  word ;  and,  as  Mr.  Justice  Foster  remarks,  it  might 
ha?e  been  rather  termed  a  benefit  of  the  statutes,  or  a 
relaxation  of  the  rigour  of  the  criminal  law,  and  a  con- 
descension to  the  infirmities  of  human  nature.  The  va- 
rious statutes,  therefore,  by  which  it  was  regulated  in  later 
times,  would  be  therefore  rather  matter  of  criminal  than 
of  ecclesiastical  law. 

Mr.  Justice  Blackstone,  after  mentioning  the  origin  of 
tint  extraordinary  privilege,  and  giving  a  history  of  its 
progress  and  gradual  decline,  concludes  with  the  following 
observation  :  "  From  the  whole  of  this  detail  we  may  col* 
kct,  that  however  in  times  of  ignorance  and  superstition, 
that  monster  in  true  policy  may  for  awhile  subsist,  of  a 
body  of  men,  residing  in  the  bowels  of  a  state,  and  yet 
independent  of  its  laws ;  yet,  when  learning  and  rational 
religion  have  a  little  enlightened  men's  minds,  society  can 
no  longer  endure  an  absurdity  so  gross  as  must  destroy 
its  very  fundamentals.  For,  by  the  original  contract  of 
government,  the  price  of  protection,  by  the  united  force  of 
individuals,  is  that  of  obedience  to  the  united  will  of  the 
community.  This  united  will  is  declared  in  the  laws  of 
the  land,  and  that  united  force  is  exerted  in  their  due  and 
universal  execution."7 

The  privileges  and  exemptions  of  the  clergy  were  for-  Privileges  for- 
merly not  only  personal,  but  extended  to  their  ecclesiastical  m«ty  e*Je?ded 
goods,  so  that  tneir  tithes  and  glebe  lands  were  not  subject  £c#  ofge©cleti- 
to  rates,  nor  liable  to  contribute  towards  any  of  those  astics. 
poblic  charges,  for  which  rates  are  usually  imposed ;  but 
this  does  not  appear  to  have  been  the  case  in  this  country 
always ;  for  among  the  Saxons,  it  is  said,  the  lands  of  the 
clergy  were  charged  to  castles,  bridges  and  reparations. 

These  exemptions,  however,  exist  no  longer;  and  the  Eiempt from 
only  privileges  of  ecclesiastical  persons  at  the  present  day  JS^SJS" 
are  personal :  thus,  generally,  they  are  neither  bound  to  office*, 
accept,  though,  on  the  other  hand,  they  are  not  restrained 

•  18  Elis.  c.  7.        «  7  &  8  Geo.  4,  c.  28.         J  4  BUck.  Com.  372. 
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Acting  as  jus- 
tices. 


Exemptions 
from  certain 
offices. 


Privilege  from 
arrest. 


How  far  it  ex- 
tends. 


from  serving  in  temporal  offices,  such  as  bailiff,  reeve, 
constable,  or  the  like ;  and  this  in  regard  of  their  continual 
attendance  on  the  sacred  function ;  nor  will  it  make  any 
difference,  although  the  office  be  such  as  they  might  exer- 
cise by  deputy,* 

By  a  constitution  of  Othobon,  the  clergy  are  prohibited 
from  acting  as  justices,  which  is,  in  the  constitution,  ab- 
surdly enough  termed  a  horrid  vice,  which  is  to  be  extir- 
pated. There  is,  however,  contained  in  it  a  saving  of  the 
privileges  of  the  king,"  which  saving,  it  has  been  observed, 
entirely  defeats  the  constitution;  but  if  that  saving  had 
not  been  expressed,  yet  it  is  certain  that  the  constitution 
could  not  have  altered  the  law  of  the  land  in  this  respect. 
And  it  is  well  known  that  the  kings  of  England  in  all  ages 
have  asserted  a  right  to  employ  what  subjects  they  pleased, 
of  the  clergy  as  well  as  laity,  in  any  post  of  civil  govern- 
ment. 

They  are  not  bound  to  serve  in  war,  nor  to  appear  at  a 
court  leet  or  view  of  frankpledge;  neither  can  they  be 
compelled  to  serve  on  a  jury;5  yet  that  they  are  not  pro- 
hibited from  so  serving,  appears  rather  from  this,  that  it  is 
said  if  a  layman  be  summoned  on  a  jury,  and  before  the 
trial  takes  orders,  he  shall  nevertheless  appear  and  be 
sworn  .c  They  are  also  privileged  from  arrest  in  civil  suits 
during  their  attendance  on  divine  service  ;d  that  is,  as  it 
has  been  adjudged,  in  going  to,  continuing  at,  and  in  re- 
turning from,  the  celebration  of  divine  service.*  And  they 
are  in  Tike  manner  privileged  while  carrying  the  sacrament 
to  any  sick  persons ;  and  this  seems  to  be  extended  to  the 
clerks- who  are  with  them.  But  it  must  be  observed,  that 
this  is  in  the  case  of  civil  suits  only ;  and  they  are  not 
protected  from  being  arrested  at  such  times  by  warrant 
duly  issued  against  them,  in  case  of  an  alleged  or  suspected 
crime/ 

Pitt  had  a  warrant  from  a  justice  of  the  peace,  and 
served  it  upon  Webley,  as  he  was  coming  from  church 
from  sermon,  upon  a  week  day.  Whereupon  Webley 
libelled  against  him  in  the  Spiritual  Court;  and  Pitt  moved 
for  a  prohibition,  and  framed  the  suggestion  upon  these 
statutes,  which  prohibit  arrests  in  time  of  divine  service, 
and  in  going  and  returning  to  and  from  the  church.  But 
it  was  said  that  those  statutes  are  where  the  matters  are 
betwixt  one  common  person  and  another,  but  not  where  it 

*  1  Inst  96 ;  3  Burn's  E.  L.  197.  »  Athon.  89;  3  Burn's  E.  L.  195. 
>>  2  Inst.  3,  4.                                            c  BetcherU  ease,  4  Leon.  190. 

*  1  Black.  Com.  377 ;  stat.  60  Edw.  3,  c  6. 

*  12  Co.  100;  2  Buls.  72.  f  Cro.  Jac.  321. 
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concerns  the  king  and  a  common  person,  as  here  it  did, 
tliis  arrest  being  made  at  the  king's  suit.  And  to  this 
opinion  the  court  seemed  to  incline,  and  that  there  was  just 
cause  for  a  prohibition.8 

No  person,  who  has  been  ordained  to  the  office  of  priest  Ecclesiastical 
or  deacon,  nor  any  minister  of  the  Church  of  Scotland,  is  ??**<>**  cannot 
capable  of  being  elected  to  serve  in  parliament  as  a  member  *'/  commons?"6 
of  the  House  of  Commons;  and  if  any  person  so  ordained 
shall  at  any  time  be  elected,  such  election  is  void.     And 
if  any  person,  being  a  member  of  the  House,  shall  be  so 
ordained,  or  become  a  minister  of  the  Church  of  Scotland, 
his  seat  becomes  instantly  ipso  facto  void.     And  if,  in 
either  of  such  cases,  he  presumes  to  sit  or  vote  as  a  mem- 
ber of  the  House  of  Commons,  he  is  liable  to  forfeit  the 
sum  of  500/.  to  the  party  suing,  for  every  day  in  which  he 
has  so  sat  or  voted.    And  he  is,  moreover,  thenceforth 
incapable  of  taking,  holding  or  enjoying,  any  benefice, 
living,  or  promotion  ecclesiastical  whatsoever,  or  any  office 
of  honour  or  profit  under  the  crown.h 

By  a  statute  passed  at  the  time  of  the  Reformation,  and  Restricted  as  to 
by  another  in  the  latter  part  of  the  reign  of  George  III.,  ?•&**  °*  form- 
ecclesiastical  persons  were  restrained  from  trading,  and  ID*' 
from  taking  farms  of  more  than  a  certain  value ;  but  these 
statutes  have  been  now  repealed ;   and  by  a  recent  act1 
those  restrictions,  and  the  penalties  for  disobeying  them, 
are  fixed  as  follows : — 

No  spiritual  person,  holding  any  cathedral  preferment  Not  to  take 
or  benefice,  or  any  curacy  or  lectureship,  or  who  shall  be  f*r?t8^f  above 
licensed  or  otherwise  allowed  to  perform  the  duties  of  any  wfthout  consent 
ecclesiastical  office  whatever,  may  take  to  farm,  for  occu-  of  the  bishop. 

Etion  by  himself,  by  lease,  grant,  words,  or  otherwise, 
*  term  of  life  or  of  years,  or  at  will,  any  lands  exceeding 
eighty  acres  in  the  whole,  for  the  purpose  of  cultivating  the 
same,  without  the  permission  in  writing  of  the  bishop  of 
the  diocese,  specially  given  for  that  purpose,  under  his 
hand,  and  every  such  permission  to  any  spiritual  person  to 
take  to  farm,  for  the  purpose  aforesaid,  any  greater  quantity 
of  land  than  eighty  acres,  shall  specify  the  number  of  years, 
not  exceeding  seven,  for  which  such  permission  is  given ; 
and  every  such  spiritual  person,  who,  without  such  per- 
mission, shall  take  to  farm  any  greater  quantity  of  land 
than  eighty  acres,  shall  forfeit  ror  every  acre  of  land  above 
eighty  acres  forty  shillings  for  each  year  during  which  he 
shall  occupy  the  same.k 
And  no  such  spiritual  person  as  before  mentioned,  by  Not  to  engage 


t  Cr».  Jac.  321.  »  41  Geo.  3,  c.  63. 

1  1&2  Vict c.  106.  k  Sect.  28. 
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Certain  cases 
excepted. 


himself,  or  by  any  other  for  him,  may  engage  in  or  carry 
on  any  trade  or  dealing  for  gain  or  profit,  or  deal  in  any 
goods,  wares  or  merchandise,  unless  it  shall  be  on  behalf 
of  any  number  of  partners  exceeding  six,  or  in  a  case 
where  any  such  trade  or  dealing  shall  have  devolved  upon 
any  spiritual  person,  or  upon  any  person  for  his  use,  by 
virtue  of  any  devise,  bequest,  inheritance,  intestacy,  settle- 
ment, marriage,  bankruptcy  or  insolvency.1 

In  none  of  which  excepted  cases,  however,  is  it  lawful 
for  such  spiritual  person  to  act  as  director  or  managing 
partner,  or  to  carry  on  the  business  in  person.1 

These  restrictions,  however,  do  not  extend  to  the  case 
of  .spiritual  persons  engaged  in  keeping  schools,  or  in  any 
manner  employed  in  giving  instruction  or  education,  so  as 
to  prevent  them  from  buying  or  selliug,  or  doing  any  other 
thing  in  the  course  of  such  management  or  employment ; 
nor  to  selling  any  thing  bought  bon&fide  for  the  use  of  the 
family ;  nor  to  selling  any  books  to  a  bookseller  or  pub- 
lisher; nor  to  being  managers  or  directors  in  any  benefit, 
flre  or  life  insurance  company;  or  to  buying  or  selling 
cattle  for  the  use  of  their  own  lands ;  but  so,  nevertheless, 
that  no  such  spiritual  person  shall  buy  or  sell  any  cattle 
or  corn,  or  other  articles  as  aforesaid,  in  person,  in  any 
Punishment  for  market,  fair,  or  place  of  public  sale.m  And  all  spiritual 
illegal  trading,  persons  so  trading  illegally  may  be  suspended  for  tne  first 
offence  for  any  time  not  exceeding  one  year;  for  the  se- 
cond offence,  may  be  suspended  for  such  time  as  the  judge 
shall  think  fit;  and  for  the  third  offence,  shall  be  deprived 
ab  officio  et  benejicio.* 

1  Sect  29.  >»  Sect.  SO. 

*  Sect.  31.    See  Chapter  on  Suspension  and  Deprivation,  &c. 
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CHAPTER  VII. 

OF  THE  RIGHTS,  PRIVILEGES  AND  DUTIES,  OF 
ECCLESIASTICAL  PERSONS  SEPARATELY. 

Wb  now  come  to  speak  of  the  several  ranks  and  degrees  England  bow 
in  the  frame  and  constitution  of  our  ecclesiastical  polity,  divided  for  ec-^ 
For  as  this  country  is  divided  into  various  ecclesiastical  ^oees.8 ica  pur" 
districts,  of  which  each  minor  division  is  a  part  of  and 
included  in  a  larger,*  so  over  each  of  these  districts  there 
presides  some  spiritual  governor,  who,  in  each  minor  dis- 
trict, is  subordinate  in  a  corresponding  manner  to  the  pre- 
sident of  the  larger  division.  Thus  England  is  ecclesias- 
tically divided  into  provinces— each  province  into  dioceses 
—each  diocese  into  archdeaconries — each  archdeaconry 
into  deaneries— and  each  deanery  into  parishes,  towns  and 
hamlets,  or  district  parishes.  Of  these  several  divisions, 
the  respective  governors  are  —  the  king,  archbishops, 
bishops,  archdeacons,  rural  deans,  rectors,  vicars  or  per- 
petual curates,  and  stipendiary  curates ;  but,  besides  these, 
there  are  some  other  ranks  and  offices  which  will  be  also 
mentioned  in  their  order.  Of  the  king,  and  of  his  supre- 
macy over  the  whole  ecclesiastical  body,  we  have  already 
spoken :  of  the  rest,  we  shall  here  mention  the  manner  of 
tneir  appointment,  the  rights,  privileges  and  duties  inci- 
dent to  their  office,  and  the  manner  m  which  that  office 
may  determine. 

Section  I. 
Of  Archbishops  and  Bishops. 

The  word  bishop,  in  the  Saxon  biscop,  is  the  Greek 
fcrM-xoirof,  overseer  or  superintendent,  so  called,  it  has  been 
said,  from  that  watchfulness,  charge,  care  and  faithfulness, 
which  by  his  place  and  dignity  he  hath  and  oweth  to  the 
Church.* 

The  bishops  and  all  the  inferior  clergy  in  each  province  Archbishoprics. 
are  subject  to  an  archbishop,  who,  next  and  immediately 
under  the  king,  has  supreme  jurisdiction  and  authority  in 
all  causes  and  things  ecclesiastical.  Of  these  provinces, 
there  are  two  in  England  and  Wales,  which,  for  ecclesi- 
astical purposes  therefore,  is  thus  divided  :  such  are  those 
of  Canterbury  and  York;  and  formerly  there  existed  a 
third,  that  of  Caerleon,  in  South  Wales ;  but,  in  the  time 
of  Henry  I.,  both  that  see,  and  all  Wales,  became  subject 
•  See  pott.  Book  III.  Chap.  I.  *  Godolph.  22. 
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Dioceses  of  each 
province. 


Archbishop, 
election  or. 


Of  Canterbury, 
how  styled,  &c. 


His  prerogatives 
and  dignity. 


to  the  Archbishop  of  Canterbury .c  Each  archbishop  hath 
within  his  province  bishops  of  several  dioceses.  The 
Archbishop  of  Canterbury  hath  under  him  within  his  pro- 
vince, of  ancient  foundations,  Rochester,  London,  Win- 
chester, Norwich,  Lincoln,  Ely,  Chichester,  Salisbury, 
Exeter,  Bath  and  Wells,  Worcester,  Coventry  and  Lich- 
field, Hereford,  LlandafF,  St.  David,  Bangor,  and  St. 
Asaph ;  and  three  founded  by  King  Henry  VlIL,  erected 
out.  of  the  ruins  of  dissolved  monasteries,  viz.  Gloucester 
and  Bristol,  which  were  formerly  distinct  dioceses ;  Peter- 
borough, and  Oxford.  The  Archbishop  of  York  hath 
under  him  five,  viz.  Chester,  erected  by  King  Henry  VIII., 
and  annexed  by  him  to  the  Archbishopric  of  York,  Dur- 
ham, Carlisle ;  the  Isle  of  Man,  annexed  to  the  Province 
of  York,  by  King  Henry  VIII. ;  and  the  newly  erected 
diocese  of  Kipon ;  the  Province  of  York  also  occasionally 
claimed  and  had  a  metropolitan  jurisdiction  over  all  the 
bishops  of  Scotland,  until  about  the  year  1466,  when  those 
bishops  withdrew  themselves  from  obedience  to  him,  atid, 
in  the  year  1470,  the  Bishop  of  St.  Andrews  was,  by  the 

1>ope,  created  archbishop  and  metropolitan  of  all  Scot- 
and.d 

The  election  of  an  archbishop  does  not  differ  from  that 
of  the  election  of  bishops,  which  we  shall  afterwards  have 
to  notice.  But  the  election  must  be  signified  to  the  other 
archbishop,  and  to  two  bishops;  or  if  not  to  the  arch- 
bishop, then  to  four  bishops,  requiring  tbem  to  confirm, 
elect  and  consecrate  him,  which  they  are  bound  to  per- 
form immediately,  without  any  application  to  the  see  of 
Rome;6  the  last  application  of  that  nature  having  been 
made  by  Henry  VIII.  on  behalf  of  Archbishop  Cranmer/ 

The  Archbishop  of  Canterbury  is  styled  metropolitan  or 
primate ;  and,  when  he  is  vested  in  the  archbishopric,  is 
said  to  be  enthroned ;  he  writes  himself  by  Divine  Provi- 
dence ;  and  has  also  the  title  of  Grace,  and'  Most  Reverend 
Father  in  God;  and  he  may  retain  and  qualify  eight  chap- 
lains.* 

As  archbishop,  he,  upon  receipt  of  the  king's  writ,  calls 
the  bishops  and  clergy  of  his  province  to  meet  in  convo- 
cation, but  without  the  king's  writ  he  cannot  assemble 
them.  To  him  all  appeals  are  made  from  inferior  juris- 
dictions within  his  province ;  and  as  an  appeal  lies  from 


c  Rogers's  E.  L.  105. 

<  Co.  Litt.  94  a. ;  1  Bum's  E.  L.  195 ;  si.  33  Hen.  8,  c.  31 ;  6  &  7  Will.  4, 
c.  77. 

•  1  Black.  378.  '  Hallam's  Const.  Hist. 

*  Godolph.  21 ;  1  Barn's  E.  L.  198. 
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each  bishop  of  his  province  in  person  to  him  in  person,  so 
it  also  lies  from  the  Consistory  Courts  of  each  diocese  to 
his  Archiepiscopal  Court.  During  the  vacancy  of  any  see 
in  his  province,  he  is  guardian  of  the  spiritualties  thereof, 
as  the  king  is  of  the  temporalties,  and  he  executes  all 
ecclesiastical  jurisdiction  therein.h 

The  Archbishop  of  Canterbury  is,  for  some  purposes, 
superior  to  the  other  archbishop.  He  is  styled  Primate 
and  Metropolitan  of  all  England,  notwithstanding  there  is 
in  England  another  archiepiscopal  province ;  and  for  this, 
among  other  reasons,  that  he  has  by  stat.  26  Henry  VIII. 
c.  21,  the  power  of  granting  dispensations  in  any  case  not 
contrary  to  the  Holy  Scriptures  and  the  law  of  God, 
where  the  pope  used  formerly  to  grant  them  in  both  pro- 
files alike ;  and  this  too  is  the  foundation  of  his  grant- 
ing special  licenses  to  marry  at  any  place  or  time ;  to  hold 
two  brings  and  the  like;  and  on  this  also  is  founded  the 
right  he  exercises  of  conferring  degrees  in  prejudice  of  the 
two  Universities.1 

Among  the  privileges  of  this  archbishop  may  be  con- 
sidered that,  by  custom,  of  crowning  the  sovereign  of  this 
kingdom,  whether  kings  or  queens,  and  that  of  having 
prelates  to  be  his  officers.  Thus  the  Bishop  of  London  is 
his  provincial  dean ;  the  Bishop  of  Winchester  his  chan- 
cellor; the  Bishop  of  Lincoln  anciently  was  his  vice-chan- 
cellor; the  Bishop  of  Salisbury  his  precentor;  the  Bishop 
of  Worcester  his  chaplain  ;  and  the  Bishop  of  Rochester, 
in  former  times,  carried  the  cross  before  him.  He  is  the 
first  peer  of  the  realm,  and  hath  precedency  not  only 
before  all  the  other  clergy,  but  next  and  immediately  after 
the  blood  royal,  before  all  the  nobility  of  the  realm,  and 
before  all  the  great  officers  of  state.  And  by  statute  31 
Henry  VIII.  c.  10,  the  Archbishop  of  Canterbury  is  di- 
rected to  sit  in  parliament,  on  the  right  side  of  the  parlia- 
ment chamber,  first  before  the  Archbishop  of  York  and 
all  the  other  bishops.* 

The  Archbishop  of  York  has,  by  custom,  the  privilege  Of  York, 
to  crown  the  aueen  consort,  and  to  be  her  perpetual  chap- 
lab  ;  land  he  nas  precedency  before  all  dukes,  not  being 
of  the  blood  royal,  and  of  all  the  great  officers  of  state,  ^ 

except  the  lord  chancellor.  And  by  the  statute  31  Henry 
yill.,  c.  10,  before  mentioned,  he  is  directed  to  sit  in  par- 
liament next  to  the  Archbishop  of  Canterbury.1 

The  archbishop  is  superintendent  throughout  his  whole  Archbishop* 

generally. 
h  1  Bltck.  Coram.  380. 

1  Ibid. ;  and  tec  Christian's  note  to  1  Black.  Coram.  378. 
*  Godolpa.  14,  oxc  >  Ilrid, 
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Secular  autho- 
rity of,  how 
transferred* 


Annual  charge 
on  arch- 
bishoprics. 


province  of  all  ecclesiastical  matters,  to  correct  and  supply 
the  defects  of  other  bishops,  so  that,  for  many  purposes, 
he  has  concurrent  jurisdiction  with  them ;  and  therefore 
his  ecclesiastical  acts  done  within  his  province  are  void- 
able only,  and  not  void,  though  done  where  the  jurisdic- 
tion belonged  to  a  bishop  or  other  ecclesiastical  person 
within  his  province ;  as  if  he  were  to  grant  administration 
where  there  were  not  bona  notabilia.  So  he  hath  pro- 
vincial power  over  all  bishops  in  his  province,  may  hold  a 
court  when  he  pleases  therein,  may  officiate  as  judge  in 
person  or  by  vicar-general ;  may  deprive  them  or  convene 
them  before  him,  for  misdemeanor  in  their  function.111 

If  the  archbishop  visit  his  inferior  bishop,  and  inhibit 
him  during  the  visitation,  and  the  bishop  have  a  title  to 
collate  to  a  benefice  within  his  diocese  by  reason  of  lapse, 
yet  the  bishop  cannot  institute  his  clerk,  but  the  clerk 
ought  to  be  presented  to  the  archbishop,  and  the  arch- 
bishop is  to  institute  him,  by  reason,  that  during  the  inhi- 
bition, the  bishop's  power  of  jurisdiction  is  suspended.11 

The  jurisdiction  or  the  archbishop  on  appeals  in  different 
ecclesiastical  matters  has  been  very  considerably  in- 
creased by  various  recent  statutes,  and,  as  we  shall  have 
to  remark  in  the  case  of  bishops,  not  only  has  greater 
power  been  given  him,  but,  in  some  cases,  other  modes  of 
proceeding  m  the  common  law  courts  have  been  either 
directly  or  indirectly  superseded;0  and  the  Church  has 
thus  undoubtedly  acquired  an  increased  authority  in 
church  matters.  This  will  be  found  mentioned  more  par- 
ticularly under  other  heads,  as  those  of  Church  Discipline, 
Residence,  Pluralities,  Curates,  Offences  against  Religion, 
&c. 

The  manner  in  which  the  decisions,  &c.  of  the  bishop 
are  liable  to  be  reviewed  in  almost  every  case  by  the  arch- 
bishop will  be  repeatedly  mentioned  hereafter. 

Besides  his  ordinary  jurisdiction  as  bishop,  the  Arch- 
bishop of  York  had  formerly  a  secular  authority  also  in 
certain  parts  of  his  diocese,  but  by  an  act  of  parliament 
passed  m  the  year  1836,  it  tvas  enacted,  that  all  his  secu- 
lar authority  in  the  different  places  in  which  it  had  been 
formerly  exercised  should  cease  and  determine,  and  should 
be  transferred  to  and  vested  in  the  king.p 

By  an  order  in  council  confirming  the  recommendation 
of  the  ecclesiastical  commissioners,  the  see  of  Canterbury 

m  1  Burn's  E.L.  230;  Bishop  of  St.  David's  ease,  Carth.  485 :  lLd.  Ray. 
Rep.  447,  539. 
»  Godolph.  19.  o  8^  p^  &!*,{«  of  Cnrates. 

p  6  &  7  Will.  4,  c.  87. 
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it  to  pay  annually  to  the  commissioners  towards  the  aug- 
mentation of  the  incomes  of  the  small  bishoprics  7300Z, 
and  the  see  of  York  1100/.,  and  the  sums  are  to  be  paid 
by  half-yearly  payments.  But  this  order  does  not  affect 
the  present  possessors ;  so  that  the  first  of  such  payments 
will  have  to  be  made  at  the  end  of  six  months  from  the  day 
of  the  avoidance  of  the  see.4 

The  archbishop  is  entitled  to  present  by  lapse  to  all  Right  of  arch* 
ecclesiastical  livings  in  the  disposal  of  his  diocesan  bishops,  ^j°P  *•  P^ 
if  not  filled  up  within  six  months/  **n    y  ap,e" 

Bat  the  archbishop  has  a  further  customary  prerogative  Options. 
is  to  livings  in  the  disposal  of  his  diocesan  bishops,  which 
is  far  more  valuable  than  this  of  presenting  by  lapse ;  for 
entry  bishop,  whether  created  or  translated,  is  bound, 
immediately  after  confirmation,  to  make  a  legal  convey- 
ance to  the  archbishop  of  the  next  avoidance  of  one  such 
dignity  or  benefice  belonging  to  his  see,  as  the  said  arch- 
mop  shall  choose  and  name,  which  is  therefore  com- 
monly called  an  option.    Of  this  we  find  early  mention  in 
the  records  of  the  see  of  Canterbury,  among  the  presen- 
tations, institutions  and  collations  of  the  archbishops,  but 
with  these  two  variations,  that  in  some  places  it  is  said  to 
be  due  ration*  cotuecrationis  ;  and  that  anciently  the  per-  Ancient  kinds 
•on  to  be  promoted  was  named  to  the  bishop,  and  not  the  of. 
dkraity  or  benefice  he  was  to  be  promoted  to.8 

The  prerogative  itself  seems  to  be  derived  from  the  lega- 
tee power  formerly  annexed  by  the  popes  to  the  metro- 
politan of  Canterbury.  And  we  may  add,  that  the  papal 
claim  itself  (like  most  others  of  that  encroaching  see)  was 
pfobaWy  set  up  in  imitation  of  the  imperial  prerogative, 
called  prima,  or  primaria  preces ;  whereby  the  emperor 
exercises,  and  hath  immemorially  exercised,  a  right  of 
naming  to  the  first  prebend  that  becomes  vacant  after  his 
secession,  in  every  church  in  the  empire.  A  right  that  was 
tlso  exercised  by  the  crown  of  England  in  the  reign  of 

And  the  ancient  and  immemorial  usage  is  by  Gibson 
stated  to  have  been  for  the  archbishop  to  name  a  fit  clerk 
for  whom  the  new  bishop  was  to  provide,  quam  primum 
facultui  $e  obtulerity  as  soon  as  he  could,  and  to  assign 
Urn  a  pension  in  the  meantime. 

This  practice  was  changed  to  the  present,  at  the  time  of  Present  auto* 
the  Reformation,  by  Archbishop  Cranmer;  from  whose  ait0* 
time  it  is  said  to  have  been  the  constant  usage  to  convey 
the  advowson,  either  of  the  first  dignity  or  benefice  that 

<  Older  in  Council,  gazetted  18th  July,  1838.         r  1  Black.  Com.  380, 
*  Gibe.  116.  *  Sherlock  on  Option§;  1  Black.  Coram.  380. 
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should  fall,  or  of  some  one  in  particular,  to  the  archbishop, 
his  executors  and  assigns,  at  first  for  twenty-one  years, 
and  afterwards  for  the  next  avoidance  ;u  and  the  custom 
appears  now  to  be  established,  of  conveying  such  one  par- 
ticular benefice  belonging  to  the  see  as  the  archbishop 
shall  choose. 

These  options,  when  conveyed  to  the  archbishop,  are  to 
all  purposes  considered  as  chattels,  and  his  personal  pro- 
perty. He  may  beaueath  them  by  his  will ;  and,  if  he 
does  not  bequeath  them,  they  pass  to  his  executor  or  ad- 
ministrator. They  are  not  considered  as  belonging  to  the 
see,  and  seizable  by  the  king  amongst  the  other  tempo- 
raries belonging  to  it.* 

If  the  arcnbishop  die  whilst  the  bishop  granting  the 
option  continues  in  his  see,  the  option  goes  to  the  executor 
or  administrator  of  the  archbishop,  to  be  disposed  of  as 
the  archbishop  may  by  will  direct ;  and  although  it  is  said 
they  may  not  be  assets  for  the  payment  of  his  debts,  yet 
it  is  said  by  Gaselee,  J.,  in  giving  judgment  in  the  Com- 
mon Pleas,  in  the  case  of  Rennell  against  The  Bishop  of 
Lincoln,  "  If  a  creditor  should  take  out  administration, 
what  is  there  to  prevent  the  administrator  from  selling  the 
options  before  the  vacancies  happen ;  or  indeed,  in  a  com- 
mon case,  to  prevent  a  residuary  legatee,  or  one  of  the 
next  of  kin  from  calling  upon  the  executor  or  adminis- 
trator to  do  so."  And  this  circumstance,  that  options 
are  transmissible  to  the  personal  representative,  and  do 
not  pass  to  the  successor,  was  much  relied  upon,  in  the 
Question  upon  which  there  was  considerable  aoubt  as  to 
the  right  of  the  executor  of  a  prebendary  to  the  presenta- 
tion to  benefices  attached  to  his  prebena.y 

If  the  bishop  who  grants  the  option  should  die,  or  be 
translated  or  removed  in  any  way  from  his  see,  before  the 
option  falls  vacant,  Lord  Hardwicke  says,  "  I  will  give  no 
opinion  to  bind  myself,  but  I  am  apprehensive  that  it  will 
be  lost;"  and  he  adds,  "my  reason  is,  these  options  are 
made  effectual  by  deed  of  grant  from  the  bishop :  he  can 
grant  for  no  longer  than  he  is  incumbent  on  the  bishopric," 
and  Gibson  speaks  to  the  same  effect/ 

The  executors  or  administrators  of  the  archbishop  can- 
not present  after  the  death  of  the  bishop  granting  the 
option,  although  the  vacancy  may  have  happened  in  his 
lifetime;  but  the  presentation  falls  to  the  crown  during 
the  vacancy  of  the  see ;  to  illustrate  which  Lord  Hard- 


0  Gibs.  115.  *  3Bing.240. 

f  See  Mirehouse  v.  Rennell,  8  Bing.  490. 
»  Gibs.  115;  and  see  1  Black.  Cum.  379. 


*  I  Ambler,  100. 
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wkke  pats  this  case,  "  Suppose  a  bishop  has  the  advowson 
of  a  living  within  the  diocese  of  another  bishop  (in  which 
cue  he  has  the  presentation),  and  presents  to  it,  and  be- 
fore institution  dies ;  after  his  death  no  institution  can  be 
upon  that  presentation,  but  it  falls  td  the  crown.  So  if  a 
bishop  has  right  of  collation  in  his  own  diocese,  and  dies 
before  collation  (which  is  equal  to  institution  upon  a  pre- 
sentation), it  goes  to  the  crown.  If  so,  will  the  bishops 
granting  these  presentations  to  other  persons  put  the 
crown  in  a  worse  situation  ?  The  case  of  fruit  fallen,  with 
respect  to  a  bishop,  is  not  like  to  fruit  fallen  in  the  time 
of  tenant  for  life ;  in  the  former  case,  nothing  goes  to  the 
executors  or  administrators  of  the  bishop."b 

Although  Lord  Hardwicke  here  speaks  only  of  the  exe-  Or  if  it  falls  va- 
cutore  or  administrators  of  the  bishop,  as  disabled  from  c*nt  dor,0fgJj* 
presenting  in  such  a  case,  it  seems  that  the  principle  in-  2£*Dcy  ° 
▼olyed  and  the  illustration  put  by  him  would  make  the 
case  just  the  same  if  the  vacancy  should  occur  at  such  a 
time  during  the  lifetime  of  the  archbishop ;  and  that  the 
archbishop  would  lose  his  option,  if  it  were  vacant  at  the 
time  of  the  vacancy  of  the  see,  by  the  bishop  of  which  it 
was  granted. 

And  where  a  living  is  vacant  under  the  same  circum- 
stances, and  the  right  to  fill  it  up  has  passed  with  the 
other  temporal  rights  of  the  see  to  the  crown,  although 
the  crown  restore  the  temporalties  of  the  see  to  the  suc- 
cessor, without  filling  up  the  vacancy,  the  right  to  fill  it 
up  remains  with  the  crown.0 

Considerable  litigation  arose  out  of  the  trusts  of  the  will 
of  Archbishop  Potter,  as  to  the  persons  for  whom  he  had 
bequeathed  his  options  in  trust,  and  the  case  is  given  at 
considerable  length  in  Dr.  Burn's  work  on  Ecclesiastical 
Law;  it  is,  however,  unnecessary  to  mention  it  here,  since 
the  case  seems  to  have  been  inserted  there  under  a  mis- 
taken idea  of  its  effect,  for  the  legal  question  in  dispute 
was  auite  foreign  to  that  of  options,  and  was  solely  a 
question  as  to  the  proper  construction  of  a  trust.d 

The  archbishop  of  a  province  is  also  entitled  to  the  seals 
of  a  bishop  deceased,  which  Gibson  says  is  no  more  than 
Mist  and  reasonable  provision  against  their  being  used  to 
i"  purposes  by  executors  and  others;  to  prevent  which 
tbeyare to  be  broken.* 

Whenever  an  archiepiscopal  see  is  vacant,  the  dean  and 

»  ?MUr  v.  Chapmen,  1  Amb.  100. 

c  See  JfatncU  v.  Bitkop  rf  Lincoln,  7  B.  &  Cres.  186. 

*  Rkkrdton  v.  Chapman,  in  Chancery  and  before  the  House  of  Lords, 

•  Gibs.  133. 
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chapter  of  his  diocese  are  guardians  of  the  spiritualties/ 
Ana  when  the  archbishopric  of  Canterbury  is  vacant,  they 
may  grant  faculties,  licenses  and  dispensations  throughout 
both  provinces,  as  their  archbishop  might  have  done.* 
Resignation,  As  all  resignation^  must  be  made  to  some  superior,  an 

b-Jh°ftrch"       archbishop  could  resign  to  none  but  the  king  himself. 
op*  And  as  a  bishop  may  be  deprived  by  the  archbishop,  and 

in  such  manner  as  will  be  hereafter  mentioned,  so  probably 
an  archbishop  might  be  deprived  for  sufficient  cause  by 
the  king  as  supreme  head  of  the  Church,  although  no 
precedent  for  the  exercise  of  such  authority  has  ever  hap- 
pened, or  is  ever  likely  to  happen  in  this  country. 

Section  II. 

Of  Bishops. 

Having  thus  far  spoken  of  the  provinces,  and  the  arch* 
bishops  who  preside  over  them,  we  now  come  to  the 
second  ecclesiastical  division,  namely,  that  of  dioceses. 

The  bishop  is  the  head  of  the  clergy  in  his  diocese,  in- 
spects the  manners  of  the  people  and  clergy  therein,  and, 
it  necessary,  punishes  them  with  ecclesiastical  censures ; 
and  for  this  purpose  he  has  several  courts  under  him,  and 
may  visit  at  pleasure  every  part  of  his  diocese.11 
Style  and  privi-  His  style,  title  and  privileges  are  inferior  to  those  of  an 
leges  of.  archbishop.    When  he  is  vested  in  his  bishopric,  he  is 

said  to  be  installed ;  he  writes  himself  by  Divine  Permis- 
sion, and  has  the  title  of  Lord,  and  Right  Reverend  Father 
in  God ;  and  he  may  retain  and  quality  six  chaplains.  By 
the  preface  to  the  form  and  manner  of  making,  ordaining 
and  consecrating  bishops,  priests  and  deacons,  which  has 
been  confirmed  by  several  acts  of  parliament/  every  man 
which  is  to  be  ordained  or  consecrated  bishop  shall  be  full 
thirty  years  of  age.  The  reason  for  which,  as  given  by 
the  canon  law,  is  that  our  Saviour  was  baptized  and  began 
to  preach  at  that  age,k  but  in  ancient  times  there  seems  to 
have  been  no  such  restriction  as  to  age  in  this  country* 
Bishop*  and  For  many  centuries  after  the  Christian  era,  the  bishop 

tfcfr  clergy  for-  was  the  universal  incumbent  of  his  diocese,  and  received 
me"y#  all  the  profits,  which  were  then  but  offerings  of  devotion, 

out  of  which  he  paid  the  salaries  of  such  as  officiated 
under  him  as  deacons  and  curates  in  places  appointed. 
Afterwards,  when  churches  became  founded  and  endowed, 

'  Godolph.  44.  s  25  Hen.  8,  c  21.  *  1  Blank.  Com.  362. 

1  3&4Edw.6,clO;  6  &  6Edw.6,c.  1  j  8  Elia.c.1;  lSfcUGar.2, 
c  4.  *  Diet.  78,  c.  3 ;  1  Burn's  £.  L.  196* 
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he  sent  out  his  clergy  to  reside  and  to  officiate  in  those 
churches,  reserving  to  himself  a  certain  number  in  his 
cathedral,  to  counsel  and  assist  him,  which  are  now  called 
deans  and  canons,  of  whom  we  shall  have  to  speak  more 
particularly  in  their  proper  order.* 

The  mode  of  election,  confirmation  and  consecration  is  Election,  &c.  of 
the  same  in  the  case  of  bishops  and  archbishops ;  for  it  bishops, 
must  be  observed,  that  each  archbishop  is  also  bishop,  and 
has  his  own  diocese,  wherein  he  exercises  episcopal  juris- 
diction, as  in  his  province  he  exercises  archiepiscopal : 
and  the  following  is  the  history  thereof  given  by  Black- 
stone. 

The  bishop  is  elected  by  the  chapter  of  his  cathedral  History  of. 
church,  by  virtue  of  a  license  from  the  crown.  Election 
was,  in  very  early  times,  the  usual  mode  of  elevation  to 
die  episcopal  chair  throughout  all  Christendom ;  and  this 
was  promiscuously  performed  by  the  laity  as  well  as  the 
ctagy*  ^11  at  length,  it  becoming  tumultuous,  the  em- 
perors and  other  sovereigns  of  the  respective  kingdoms 
of  Europe  took  the  appointment,  in  some  degree,  into 
their  own  hands,  by  reserving  to  themselves  the  right  of 
confirming  these  elections,  and  of  granting  investiture  of 
the  temporalties,  which  now  began  almost  universally  to 
be  annexed  to  these  spiritual  dignities;  without  which 
confirmation  and  investiture,  the  elected  bishop  could  nei- 
ther be  consecrated,  nor  receive  any  secular  profits.  This 
right  was  acknowledged  in  the  Emperor  Charlemagne,  a.d. 
773,  by  Pope  Hadrian  the  First  and  the  Council  of  Lateran, 
and  universally  exercised  by  other  Christian  princes ;  but 
the  policy  of  the  court  of  Home  at  the  same  time  began 
by  degrees  to  exclude  the  laity  from  any  share  in  these 
elections,  and  to  confine  tbem  wholly  to  the  clergy,  which 
at  length  was  completely  effected  ;  the  mere  form  of  elec- 
tion appearing  to  the  people  to  be  a  thing  of  little  conse- 
quence, whilst  the  crown  was  in  possession  of  an  absolute 
negative,  which  was  almost  equivalent  to  a  direct  right  of 
nomination.  Hence  the  right  of  appointing  to  bishoprics 
is  said  to  have  been  in  the  crown  of  England  (as  well  as 
other  kingdoms  in  Europe)  even  in  the  Saxon  times ;  be* 
cause  the  right  of  confirmation  and  investiture  were  in 
effect  (though  not  in  form)  a  right  of  complete  donation. 
Bat  when,  by  length  of  time,  the  custom  of  making  elec- 
tions by  the  clergy  only  was  fully  established,  the  popes 
began  to  except  to  the  usual  methods  of  granting  these 
investitures,  which  was  per  annulum  et  baculum,  by  the 
prince  delivering  to  the  prelate  a  ring,  and  pastoral  staff 
i  S«Ttt)MS,pMt;  GoMplu  866. 
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or  crosier,  pretending  that  this  was  an  encroachment  on 
the  Church  s  authority,  and  an  attempt  by  these  symbols 
to  confer  a  spiritual  jurisdiction ;  and  rope  Gregory  VII., 
towards  the  close  of  the  eleventh  century,  published  a  bull 
of  excommunication  against  all  princes  who  should  dare 
to  confer  investitures,  and  all  prelates  who  should  venture 
to  receive  them.  This  was  a  bold  step  towards  effecting 
the  plan  then  adopted  by  the  Roman  see,  of  rendering  the 
clergy  entirely  independent  of  the  civil  authority;  and 
long  and  eager  were  the  contests  occasioned  by  this  papal 
claim.  But  at  length,  when  the  Emperor  Henry  V.  agreed 
to  remove  all  suspicion  of  encroachment  on  the  spiritual 
character,  by  conferring  investiture  for  the  future  per 
sceptrum,  and  not  per  annulum  et  baculum,  and  when  the 
kings  of  England  and  France  consented  also  to  alter  the 
form  in  their  kingdoms,  and  receive  only  the  homage 
from  the  bishops  for  their  temporalties,  instead  of  invest* 
ing  them  by  the  ring  and  crosier,  the  court  of  Rome 
found  it  prudent  to  suspend  for  awhile  its  other  preten- 
sions.™ 

This  concession  was  obtained  from  King  Henry  I.  by 
Archbishop  Anselm;  but  King  John,  (about  a  century 
afterwards,)  in  order  to  obtain  the  protection  of  the  pope 
against  his  discontented  barons,  was  also  prevailed  upon 
to  give  ud  by  a  charter,  to  all  the  monasteries  and  cathe- 
drals in  the  kingdom,  the  free  right  of  electing  their  pre- 
lates, whether  abbots  or  bishops,  reserving  only  to  the 
crown  the  custody  of  the  temporalties  during  the  vacancy ; 
the  form  of  granting  a  license  to  elect,  (which  is  the  original 
of  our  congi  (feslirey)  on  refusal  whereof,  the  electors  might 
proceed  without  it;  and  the.  right  of  approbation  after- 
wards ;  which  was  not  to  be  denied  without  a  reasonable 
and  lawful  cause.  This  grant  was  expressly  recognized 
and  confirmed  in  King  John's  Magna  Charta,  and  was 
again  established  by  statute  25  Edw.  III.  stat.  6,  s.  3. 
Congi  <?e$Urs.  But  by  statute  25  Hen.  VIII.  c.  28,  the  ancient  right  of 
nomination  was  in  effect  restored  to  the  crown,  it  being 
enacted  that,  at  every  future  avoidance  of  a  bishopric,  the 
king  may  send  the  dean  and  chapter  his  usual  license  to 
proceed  to  election,  which  is  always  to  be  accompanied 
with  a  letter  missive  from  the  king,  containing  the  name 
of  the  person  whom  he  would  have  them  elect;  and  if  the 
dean  and  chapter  delay  their  election  above  twelve  days, 
the  nomination  shall  devolve  to  the  king,  who  may  by 
letters-patent  appoint  such  person  as  he  pleases.  This 
election  or  nomination,  if  it  be  of  a  bishop,  must  be  signi- 
»  Modem  Unifereal  HUU  xxy.  363  ;  ixix.  116;  1  Black.  Com.  378, 379, 
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fied  by  the  kin^s  letters-patent  to  the  archbishop  of  the 
province ;  if  it  be  of  an  archbishop,  to  the  other  archbishop 
and  two  bishops,  or  to  four  bishops,  requiring  them  to  con-  Confirmation  of 
firm,  invest,  and  consecrate  the  person  so  elected,  which  bl,hoPit 
they  are  bound  to  perform  immediately,  without  any  appli- 
cation to  the  see  of  Rome.  After  which  the  bishop  elect 
shall  sue  to  the  king  for  his  temporaries,  shall  make  oath 
to  the  king  and  none  other,  ana  shall  take  restitution  of 
his  secular  possessions  out  of  the  king's  hands  only.  And 
if  such  dean  and  chapter  do  not  elect  in  the  manner  by  this 
act  appointed,  or  if  such  archbishop  or  bishop  do  refuse  to 
confirm,  invest,  and  consecrate  such  bishop  elect,  they 
shall  incur  all  the  penalties  of  a  pramunire? 

Thus  elected  and  confirmed,  he  is  fully  invested  to  exer-  Consecration  of. 
cise  all  spiritual  jurisdiction ;  but  he  is  yet  not  completely 
bishop  until  consecration ;  since  before  that  he  may  not 
sue  for  his  temporalties :  °  which  ceremony,  however,  being 
wholly  regulated  by  the  prescribed  form  of  consecration, 
need  not  be  mentioned  here.  But  it  must  be  observed  that 
a  bishop  is  only  once  consecrated,  and  the  ceremony  is  not 
repeated  upon  his  translation,  although  the  election  and 
confirmation  in  the  manner  we  have  mentioned  takes  place 
as  often  as  he  is  translated ;  p  and  he  is  said  to  be  trans-  Translation, 
lated  when  he  is  preferred  to  some  other  see. 

As  to  the  place  of  consecration,  the  dean  and  chapter 
of  Canterbury  claim  it  as  an  ancient  right  of  that  church 
that  every  bishop  of  the  province  is  to  be  consecrated  in  it, 
or  the  archbishop  to  receive  from  them  a  license  to  conse- 
crate elsewhere ;  and  we  are  assured  that  a  long  succession 
of  licenses  to  that  purpose  are  regularly  entered  in  the 
registry  of  that  church.  And  although  between  the  years 
1235  and  1300,  that  point  was  controverted  with  the  chap- 
ter, it  ended  in  their  favour,  and  in  the  further  confirma- 
tion of  the  privilege,  which  was  first  granted  by  Thomas 
Becket,  and  afterwards  confirmed  by  St.  Edmund.  And 
in  Cranmer's  register  there  is  a  memorandum  that  no 
bishop  may  be  consecrated  without  the  church  of  Canter- 
bury but  by  the  special  license  of  the  dean  and  chapter  of 
Canterbury,  under  the  chapter  seal.q 

All  the  dignities  and  benefices  which  a  bishop  was  pos-  Benefices  held 
sessed  of  before  his  election  become  void  so  soon  as  he  has  JjJnbl,f^1tt|6C. 
been  consecrated ;  and,  when  he  is  translated,  his  former  t;0Q( 
see  becomes  void  upon  his  confirmation ;  and  this  distinc- 

■  Bltckst.  Comm.  330.  For  the  ofience  and  penalties  of  a  prmrnnnirt,  see 
port,  Book  VIII. 

•  Gibs.  114;  Wats.  c.  40.  p  Godolph.  29 ;  Gibs.  114. 

*  Gibs.  Ill;  1  Burn's  E.  L.203. 
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tion  is  important  in  the  case  where  the  bishop  is  in  pos- 
session ot  a  dignity  or  benefice  granted  in  commendam. 

Every  person  being  chosen,  elected,  nominated,  pre- 
sented, invested  and  consecrated  as  aforesaid,  and  suing 
his  temporalties  out  of  the  king's  hands,  and  making  oath 
to  the  king  and  to  none  other,  as  aforesaid,  shall  and  may 
be  thrononized  or  installed  as  the  case  shall  require,  and 
shall  have  and  take  his  only  restitution  out  of  the  king's 
hands  of  all  the  possessions  and  profits,  spiritual  and  tem- 
poral, belonging  to  such  archbishopric  or  bishopric,  and 
shall  be  obeyed  in  all  things  according  to  the  name,  title, 
degree  and  dignity  he  shall  be  chosen  or  presented  to; 
and  do  and  execute  every  thing  touching  the  same,  as  any 
archbishop  or  bishop  of  this  realm,  without  offending  of  the 
prerogative  royal  of  the  crown,  and  the  laws  and  customs 
of  the  realm,  might  at  any  time  theretofore  do.  And  there- 
upon the  bishop,  being  introduced  into  the  king's  presence, 
shall  do  his  homage  for  his  temporalties  or  barony  by 
kneeling  down  and  putting  his  hands  between  the  hands 
of  the  king  sitting  in  his  chair  of  state,  and  by  taking  a 
solemn  oath  to  be  true  and  faithful  to  his  majesty,  and 
that  he  holds  his  temporalties  of  him  ;  and  lastly,  he  shall, 
within  six  months  after  his  admission,  take  the  oaths  of 
allegiance,  supremacy  and  abjuration,  in  one  of  the  courts 
of  Westminster,  or  at  the  quarter  sessions  of  the  peace. 
Attendance  in  A  bishop,  upon  his  election,  shall  be  taken  ana  reputed 
parliament.  as  a  lord  elected ;  and  they  are  peers  of  the  land,  being  sum- 
moned to  the  parliament,  as  well  as  the  other  nobles  of  the 
land ;  but  the  right  under  which  they  sit  there,  whether  in 
respect  of  their  baronies,  or  by  usage  and  custom,  may  be 
considered  still  a  vexata  questio  into  which  it  would  be 
unprofitable  to  enter  here/  It  appears,  however,  that  the 
bishops  sat  in  the  wittenagemote  under  the  Saxon  mo- 
narches ;  and  the  bishops  created  by  Henry  VIII.  sit  in 
{parliament  now,  though  these  certainly  do  not  hold  their 
ands  by  baronial  tenure. 
Not  necessary  Although,  according  to  the  law  and  customs  of  parlia- 
ofVn  acTof^ar-  ment>  ^le  bishops  must  be  summoned  thereto,  yet  if  they 
liament.  P  '"  absent  themselves  voluntarily,  the  king,  the  lords  temporal, 
and  the  commons,  may  make  an  act  of  parliament  without 
them ;  for  the  lords  spiritual  and  temporal  are  now  only 
one  estate,*  and  consequently  neither  of  them  have  any 
separate  negative ;  and  if  a  bill  should  pass  their  house, 
there  could  De  no  doubt  of  its  validity,  though  every  lord 

r  Upon  this  question  see  Hargrave's  note  to  Co.  Litt.  134 ;  and  Hallatn's 
Middle  Ages,  chap.  8. 
•  Dyer,  60. 
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spiritual  should  vote  against  it,  as  was  the  case  with  the 
Act  of  Uniformity,  passed  in  the  first  year  of  Elizabeth ; 
and  in  the  same  manner,  if  the  lords  temporal  present  hap- 
pened to  be  inferior  in  number  to  the  lords  spiritual,  and 
every  one  of  the  former  should  give  his  vote  to  reject  the 
bill,  which  should  nevertheless  be  passed,  it  is  presumed 
there  could  be  as  little  doubt  of  its  validity,  although  Lord 
Coke  has,  without  much  apparent  reason,  doubted  whether 
tikis  would  not  be  rather  an  ordinance  than  an  act  of  par- 
liament1 

It  was  holden  by  the  judges  in  7th  Hen.  VIII.  that  the  Their  right  to 
king  may  call  a  parliament  without  any  spiritual  lords.  *<**. on  ^P11*1 
This  was  also  exemplified  in  fact  in  the  two  first  parlia- 
ments of  Charles  II.,  wherein  no  bishops  were  summoned 
tiD  after  the  repeal  of  the  stat.  16  Car.  I.  c.  27.u  And  we 
hare  an  example  at  the  present  day  of  acts  done  by  the 
lords  temporal  only,  without  the  presence  or  concurrence 
of  the  lords  spiritual,  for  the  lords  spiritual  have  lon^  been 
wont  to  withdraw  from  the  house  when  the  question  of 
condemnation  or  acquittal  on  any  capital  charge  is  to  be 
decided ;  this  they  probably  did  originally  in  obedience  to 
tie  canon  law;  and  although  they  have  always  protested 
in  such  cases  that  such  withdrawal  should  not  be  any  in- 
fringement of  their  right  if  the  canons  were  out  of  the 
Juestion,  yet  it  must  be  considered  doubtful  whether  their 
ight  (being  now  contrary  to  custom)  could  be  successfully 
insisted  on.  It  appears  however  that  there  are  several 
instances  wherein  bishops  did  sit  and  vote,  or  in  which 
their  right  to  sit  and  vote  has  been  acknowledged  in  such 
cases ;  but  none,  as  it  seems,  later  than  the  reign  of  Henry  V. 
Gibson  says  upon  this  subject,  that  when  it  came  to  be  a 
question  in  the  reign  of  King  Charles  II.,  the  most  eminent 
civilians  of  that  time  were  advised  with  by  the  bishops  in 
convocation,  and  unanimously  gave  an  opinion  under  their 
hands,  that  by  their  staying  in  the  House  of  Lords  while 
cases  of  high  treason  were  m  agitation  there,  they  were  in 
no  danger  of  irregularity,  which  was  the  ancient  penalty 
annexed  to  the  canon.*  But  it  does  not  follow  from  this 
opinion  that  the  bishops  could  have  remained  throughout 
the  whole  trial,  and  while  the  question  of  life  or  death 
came  to  be  decided.  Mr.  Hawkins,  as  quoted  by  Dr.  Burn, 
observes,  "  that  it  is  said  in  the  Year  Book  of  10  Edw.  IV, 
c  6,  that  upon  the  trial  of  a  peer  in  parliament,  the  bishops 
Aall  make  a  procurator,  because  they  cannot  consent  to  the 
death  of  a  man ;  but  this  is  said  to  be  wholly  grounded  on  a 

1  4  la*.  26;  1  Blackit  Comm.  156. 

'  Note  to  1  BUckrt.  Comm.  156 ;  Keilvr.  184.  *  Gibs.  125. 
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canon  not  in  force  at  this  day ;  neither  do  I  find  (says  he) 
any  precedent  wherein  they  have  been  excluded  against 
their  consent,  or  have  withdrawn  themselves,  without  a 
protestation  of  their  right,  or  making  a  proxy ;  and  the 
judgment  against  the  Spencers  was  expressly  reversed  for 
this  reason,  among  others,  because  the  bishops  were  not 
present ;  and  in  the  precedents  chiefly  insisted  on  of  the 
other  side,  it  is  not  expressly  said  that  they  were  not  pre- 
sent, and  it  doth  not  clearly  appear  but  that  they  might  be 
included  under  the  word  peers.  However,  it  hath  been 
always  admitted  that  they  nave  a  right  to  vote  in  a  bill  of 
attainder/1  y  Upon  this  subject  Blackstone  says,  "  It  has 
been  a  point  of  some  controversy  whether  tfce  bishops  have 
now  a  right  to  sit  in  the  court  of  the  Lord  High  Steward, 
to  try  indictments  of  treason  and  misprision.  Some  incline 
to  imagine  them  included  under  the  general  words  of  the 
statute  of  King  William,  '  all  peers  who  have  a  right  to 
sit  and  vote  in  parliament;'  but  the  expression  had  been 
much  clearer  if  it  had  been  '  all  lords/  and  not '  all  peers/ 
for  though  bishops,  on  account  of  the  baronies  annexed  to 
their  bishoprics,  are  clearly  lords  of  parliament,  yet,  their 
blood  not  being  ennobled,  they  are  not  universally  allowed 
to  be  peers  with  the  temporal  nobility ;  and  perhaps  this 
word  might  be  inserted  purposely,  with  a  view  to  exclude 
them.  However,  there  is  no  instance  of  their  sitting  on 
trials  for  capital  offences,  even  upon  impeachments  or  in- 
dictments in  full  parliament,  mucn  less  in  the  court  we  are 
now  treating  of;  for  indeed  they  usually  withdraw  volun- 
tarily, but  enter  a  protest  declaring  their  right  to  stay.  It 
is  observable  that  in  the  eleventh  chapter  of  the  Constitu- 
tions of  Clarendon,  made  in  parliament  11th  Henry  II., 
they  are  expressly  excused,  rather  than  excluded,  from 
sitting  and  voting  in  trials,  when  they  come  to  concern  life 
or  limb :  '  episcopi  sicut  cceteri  barones,  debent  interesse 
judiciis  cum  baronibus,  quousque  perveniatur  ad  diminu- 
tionem  membrorum,  vel  ad  mortem ;'  and  Becket's  quarrel 
with  the  king  hereupon  was  not  on  account  of  the  excep- 
tion, (which  was  agreeable  to  the  canon  law,)  but  of  the 
general  rule,  that  compelled  the  bishops  to  attend  at  all. 
And  the  determination  of  the  House  of  Lords  in  the  Earl 
of  Danby's  case,  which  hath  ever  since  been  adhered  to, 
is  consonant  to  these  constitutions,  '  that  the  lords  spiritual 
have  a  right  to  stay  and  sit  in  court  in  capital  cases  till  the 
court  proceeds  to  the  vote  of  guilty  or  not  guilty/  *  It 
must  be  noted  that  this  resolution  extends  only  to  trials  in 
full  parliament ;  for  to  the  court  of  the  lord  high  steward, 
j  Hawkins,  423.  *  Lords'  Journals,  15th  May,  1679. 
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(in  which  no  vote  can  be  given  but  merely  that  of  guilty 
or  not  guilty,)  no  bishop,  as  such,  ever  was  or  could  be 
summoned ;  and  though  the  statute  of  King  William  re- 
gulates the  proceedings  in  that  court,  as  well  as  in  the  court 
of  parliament,  yet  it  never  intended  to  new  model  or  alter 
its  constitution,  and  consequently  does  not  give  the  lords 
spiritual  any  right  in  cases  of  blood  which  they  had  not 
before :  and  what  makes  their  exclusion  more  reasonable 
is,  that  they  have  no  right  to  be  tried  themselves  in  the 
court  of  the  lord  high  steward,  and  therefore  surely  ought 
not  to  be  judges  there ;  for  the  privilege  of  being  thus  tried 
depends  upon  nobility  of  blood  rather  than  a  seat  in  the 
house,  as  appears  from  the  trials  of  popish  lords,  or  lords 
under  age,  and  (since  the  Union)  of  the  Scots  nobility, 
though  not  in  the  number  of  the  sixteen;  and  from  the 
trials  of  females,  such  as  the  queen  consort  or  dowager ; 
and  of  all  peeresses  by  birth,  and  peeresses  by  marriage 
also,  unless  they  have,  when  dowagers,  disparaged  them- 
selves by  taking  a  commoner  to  their  second  husband."  a 

The  bishops  sit  in  parliament  next  to  the  Archbishop  of  Order  of  their 
York,  whose  place  has  been  already  pientioned,  in  the  siuin8 in  Par- 
following  order:  1st,  the  Bishop  of  London;   2nd,  the  ro€nt' 
Bishop  of  Durham ;  3rd,  the  Bisnop  of  Winchester ;  and 
then  the  rest,  according  to  their  ancienties ;  but  if  either 
of  them  is  also  a  member  of  the  privy  council,  then  his 
seat  is  next  after  the  Bishop  of  Durham.b 

Bishops  in  respect  of  their  persons  are  not  peers  with  Not  tried  by 
the  nobility ;  so  that  they  are  not  tried  by  the  house  of  ***"• 
peers  in  cases  of  alleged  crimes,  like  the  lords  temporal, 
but  they  are  tried  by  a  jury  in  the  same  manner  as  com- 
moners, as  was  the  case  with  Archbishop  Cranmer  and 
Bishop  Fisher. 

When  any  episcopal  see  is  vacant,  the  archbishop  of  the  Vacancy  of  a 
province  is  guardian  to  the  spiritualties ;  and  all  ecclesias-  8ee* 
tical  jurisdiction  is  during  that  time  exercised  by  him  or 
by  his  commissioners ;  but  he  cannot  as  such  consecrate  or 
ordain,  or  present  to  vacant  benefices,  or  confirm  a  lease.0 

During  such  vacancy,  whether  it  be  of  an  archbishopric 
or  bishopric,  the  king  has  the  custody  of  all  the  lay  re- 
venues, lands  and  tenements  which  belong  to  the  see,  and 
which  are  called  the  temporalties  thereof;  and  the  king's 
revenue  derived  from  this  source  was  formerly  very  con- 
siderable; and  Queen  Elizabeth  kept  the  see  of  Ely  vacant 
nineteen  years,  in  order  that  she  might  receive  the  reve- 

»  Blackst.  Comm.  263. 

1  31  Hen.  8,  c.  10,  s.  3  fCo.  Litt.  94.  «  Godolph.  21 ,  39. 
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nues;  but  now  it  is  reduced  to  nothing;  for  as  soon  as 
the  new  bishop  is  consecrated  and  confirmed,  he  usually 
receives  the  restitution  of  his  temporalties  quite  entire  and 
untouched  from  the  king,  at  the  same  time  that  he  does 
homage  to  his  sovereign,  and  then  he  has  a  fee  simple  in 
his  bishopric,  and  may  maintain  an  action  for  the  profits/1 
All  the  bishops  of  his  province,  with  respect  to  tne  arch- 
bishop, are  sometimes  called  his  suffragans. 
Suffragans.  But  formerly,  and   in  the  proper  sense  of  the  word, 

those  were  called  suffragan  bishops,  who  being  consecrated 
in  the  same  manner  as  other  bishops,  supplied  their  places 
when  the  latter  were  absent  upon  embassies,  or  in  mul- 
tiplicity of  business.  They  were  called  suffragan,  from 
suffragan,  to  assist  or  help;  and  they  were  also  called 
choriepiscopi,  or  bishops  of  the  country,  as  a  distinction 
from  the  proper  bishops  of  the  see.  They  were  conse- 
crated by  the  archbishop  of  the  province  to  execute  such 
power  and  authority,  and  to  receive  such  profits  as  were 
limited  in  their  commissions,  by  the  bishop  or  diocesan 
whose  suffragans  they  were.  And  as  the  bishop  fixed 
his  residence  at  the  principal  city,  so  probably  the  suf- 
fragans resided  in  the  more  considerable  towns  of  the 
diocese.  But  it  does  not  appear  that  they  had  any  title 
as  suffragan  of  any  particular  place,  which  has  induced 
an  opinion  that  they  were  itinerant.  Whether  they  were 
in  any  manner  subordinate  or  in  subjection  to  the  urban 
bishop  is  somewhat  doubtful;  but  the  most  probable 
opinion  seems  to  be,  that  they  were  at  one  time  equal 
with  the  urban  bishops,  and  subsequently  became  inferior. 
All  the  particulars  connected  with  this  office  are  known 
by  little  more  than  conjecture.    The  important  fact  ap- 

Eears  however  to  be  very  generally  acknowledged,  that, 
owever  good  in  theory,  the  institution  worked  practically 
bad.  Harmony,  it  is  said,  did  not  long  together  reign  be- 
tween the  bishops  and  the  suffragans ;  until  the  Church 
becoming  at  last  weary  of  the  continual  clashing  of  the 
episcopal  and  the  choriepiscopal  interests,  determined  in 
the  time  of  Charlemagne  on  the  entire  suspension  of  the 
latter  order.8 

It  is  considered  needless  here  to  enter  more  fully  into 
this  doubtful  subject  of  the  sees,  nomination  and  conse- 
cration, residence,  or  power  of  suffragan  bishops,  since 
Coadjutors.        they  have  been  now  for  many  years  disused.     As  a  suf- 
fragan was  formerly  assistant  to  the  bishop  in  matters  of 

d  Godolph.  30;  1  Burn's  E.  L.  246. 

e  See  Hor»  Rurales  Decanics,  vol.  i.  p.  22  to  56  j  a  recent  work,  in  which 
a  vaiiety  of  authorities  have  been  collated. 
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orders,  so  also  was  one,  termed  a  coadjutor,  his  assistant 
m  matters  of  jurisdiction.  It  was  not  necessary  that  he 
should  be  episcopally  ordained,  since  the  duties  merely 
episcopal  never  devolved  on  him,  but  on  the  suffragan ;  so 
that  the  suffragan  and  coadjutor  together,  in  their  several 
persons,  performed  the  offices  of  one  bishop.  The  coadjutor 
was  probably  less  often  appointed  than  tne  suffragan,  and 
anciently  he  was  appointed  when  the  bishop  grew  very  old 
or  infirm,  in  order  to  succeed  him.f 

The  Bishop  of  Durham  had  formerly,  besides  his  ordinary  Former  secular 
jurisdiction  in  his  see  as  bishop,  a  further  palatine  juris-  i?"  p.ic/ion  off 
diction,  as  it  was  called,  in  the  county  of  Durham ;  and  he  DurhaVand 
was  thereby  entitled  to  all  forfeitures  of  lands  or  goods  for  Ely  transferred, 
treason  or  otherwise,  and  all  mines  of  gold  and  silver, 
treasure  trove,  deodands,  escheats,  fines  and  amercements, 
and  alWtcra  regalia.  But  it  was  enacted,  in  the  year  1836,g 
that  aU  the  palatine  jurisdiction,  power,  and  authority, 
which  had  been  theretofore  vested  in  and  belonging  to 
Wm,  as  such  bishop,  should  thenceforth  be  transferred  to 
and  rested  in  the  king,  as  a  franchise  and  royalty  separate 
from  the  crown,  in  the  same  manner  as  it  had  been  before 
exercised  and  enjoyed  by  the  bishop ;  and  that  all  the  last 
mentioned  profits  and  emoluments  should  in  like  manner 
be  transferred  and  vested  in  the  king.  But  it  was  pro- 
dded, that  nothing  in  the  act  should  have  the  effect  of 
severing  or  separating  from  the  bishopric,  or  of  affecting 
the  rights  of  the  bishop  in  any  hereditaments,  profits,  or 
emoluments  of  any  kind  or  description  whatever,  except 
those  already  mentioned ;  and  certain  compensations  were 
given  by  the  act  to  the  persons  affected  by  its  provisions. 

In  like  manner,  the  Bishop  of  Ely  had  formerly  secular 
authority  in  certain  places  within  his  diocese ;  but  by  an 
act  passed  in  the  same  year,h  it  was  enacted  that  all  his 
wcular  authority  should  cease  and  determine,  and  thence- 
forth become  vested  in  the  king,  and  compensation  was 
given  to  persons  affected  by  the  act,  and  various  provisions 
made  for  carrying  the  alterations  into  effect. 

It  appears  that  formerly  the  houses  of  the  bishops,  in  Former  privl- 

which  they  were  resident  during  their  attendance  on  par-  ,e8e  of  London 
K*_     A     ^i-  j  9.   •  •  residences  of 

liament  or  the  court,  and  upon  their  own  proper  occasions,  bishops. 

were  extra  diocesan ;  and  that  while  residing  there,  the 

bishops  mijjht  freely  exercise  jurisdiction  in  the  same 

manner  as  in  their  own  dioceses ;  upon  which  subject  Sir 

William  Scott  says,  "  I  conceive  by  the  ancient  law  that 

bishops  should  be  empowered  to  act  in  their  London  houses 

f  Ibid,  c  6  &  7  Will.  4,  c.  19.  *  6  k  7  Will.  4,  c.  87. 
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as  in  their  dioceses,  and  for  that  purpose  their  residences 
in  London  were  considered  as  a  part  of  their  dioceses." 
We  collect  this  from  what  is  said  by  Bishop  Gibson ;  and 
from  the  statute  33  Hen.  VIII.  c.  31,  relating  to  the 
bishopric  of  Chester,  where  it  is  provided  "  that  he  shall 
be  held  resident  in  the  diocese  of  Chester,  and  have  juris- 
diction in  his  house  at  Weston,  within  the  diocese  of  Co- 
ventry and  Litchfield,  during  his  abode  there,  as  other 
bishops  have  in  the  houses  belonging  to  their  sees,  where- 
soever they  lie."  It  is  said  that  this  is  only  a  private  act, 
and  it  is  so  in  its  enactments ;  but  it  gives  a  general  de- 
scription of  the  bishop's  jurisdiction  in  such  places.  It 
refers  to  a  rule  of  law  which  was  going  into  desuetude; 
and  in  the  statute  31  Hen.  VIII.  relative  to  the  exchange 
of  houses  between  the  Bishops  of  Carlisle  and  Rochester 
and  the  Lord  Russell,  there  is  a  clause  providing  "  that 
they  should  have  the  same  authority  in  their  new  houses 
at  Lambeth  and  Chiswick,  as  they  had  exercised  in  their 
old  houses ;  and  Gibson  says,  that  at  the  time  when  he 
wrote,  "  there  were  none  left  but  Lambeth  House  and 
Croydon,  belonging  to  the  Archbishop  of  Canterbury; 
Winchester  Place,  now  removed  from  Southwark  to  Chel- 
sea ;  and  Ely  House,  in  Holborn."  The  same  privilege 
has  not  been  attached  to  new  houses,  and  is  not  annexed 
to  the  present  Ely  House,  though  a  visitatorial  jurisdiction 
is  allowed  in  it  by  statute ;  and  Sir  William  Scott  further 
observes  in  the  same  case — "  This  is  the  claim  of  a  layman 
to  a  privilege  now  extinct  in  the  bishops  ;  and  it  is  a  claim 
to  a  local  privilege,  whereas  it  was  merely  personal,  and  was 
confined  to  the  residence  of  the  bishop;  so  that  when  Ely 
House,  in  Holborn,  had  ceased  to  be  the  residence  of  the 
bishop,  it  was  held  to  be  no  longer  exempt  from  the  juris- 
diction of  the  Bishop  of  London."  k  The  origin  of  the  pri- 
vilege is  said  to  have  been  principally  founded  on  the 
ancient  rule,  that  their  residence  should  be  within  their 
diocese;  the  cause  and  the  nature  of  it  was  therefore 
personal. 
Duties  oft  The  principal  duties  of  a  bishop  towards  his  clergy  will 

bishop.  ^  foun(j  to  be  comprised,  in  ordination,  whereby  he  calls 

them  .into  existence  as  persons  ecclesiastical;  in  instituting 
or  licensing  them  to  tneir  benefices  or  cures ;  in  visiting 
them  and  exercising  superintendence  over  their  morals; 
and  enforcing  discipline  and  obedience  to  the  laws  eccle- 
siastical ;  for  which  purpose  he  has  now  been  vested  with 
ample  power;  and  in  suspending  or  depriving  them  for 
due  cause.  Over  all  the  people  in  his  diocese  he  exercises 
k  See  Barton  r.  Wells,  1  Hagg.  Cons.  31. 


Digitized  by 


Google 


OF  BISHOPS.  85 

a  general  pastoral  authority ;  but  they  are  more  particu- 
larly brought  under  his  notice  at  the  time  of  their  confir- 
mation. 

All  these  several  duties,  with  the  exception  of  those  of 
visitation  and  confirmation,  will  be  found  fully  treated  of 
under  other  heads ;  but  these  two  will  be  mentioned  here. 

Visitation,  as  commonly  understood,  denotes  the  act  of  Visitation, 
the  bishop,  or  other  ordinary,  going  his  circuit  through  his 
diocese,  or  district,  with  a  full  power  of  inquiry  into  such 
matters  as  relate  to  church  government  and  disciplined 

By  the  canon  law,  visitations  were  to  be  once  a  year ;  Formerly  an- 
but  that  was  intended  of  parochial  visitations,  or  a  per-  nual  ty  bishops, 
sonal  repairing  to  every  church,  as  appears  not  only  from 
the  assignment  of  procurations,  but  also  by  the  indulgence, 
where  every  churcn  cannot  be  conveniently  repaired  to,  of 
calling  together  the  clergy  and  laity  from  several  parts  into 
one  convenient  place,  that  the  visitation  of  them  may  not  be 
postponed.    From  this  indulgence,  and  the  great  extent  of 
the  dioceses,  grew  the  custom  of  citing  clergy  and  people 
to  attend  visitations  at  particular  places.     But  as  to  pa-  Which  has  now 
rochial  visitations,  or  the  inspection  into  the  fabrics,  man-  dev^v«d  °* 
sions,  utensils,  and  ornaments  of  the  church,  that  care  arc   cacoD8# 
hath  been  long  devolved  upon  the  archdeacons ;  who,  at 
their  first  institutions  in  the  ancient  church,  were  only  to 
attend  the  bishops  at  their  ordination,  and  other  public 
services  in  the  cathedral ;  but  being  afterwards  occasion- 
ally employed  by  them  in  the  exercise  of  jurisdiction,  not 
only  the  work  of  parochial  visitation,  but  also  the  holding 
of  general  synods  or  visitations,  when  the  bishop  did  not 
▼isit,  came    by  decrees  to  be  known   and    established 
branches  of  the  archidiaconal  office  as  such,  which  by  this 
means  attained  to  the  dignity  of  ordinary,  instead  of  dele- 
gated jurisdiction ;  and  by  these  degrees  came  on  the  pre-  Now  triennial 
«ent  practice  of  triennial  visitations  by  bishops ;  so  as  the  bJ  bishops, 
bishop  is  not  only  not  obliged  by  law  to  visit  annually, 
bat  (what  is  more)  is  restrained  from  it.1 

Every  corporation,  whether  lay  or  ecclesiastical,  is  visit-  Who  are  visit- 
able  by  some  superior,  and  every  spiritual  person,  being  a  al?,e' aod  b? 
corporation  sole,  is  visitable  by  the  ordinary.     There  is,  w  oin' 
however,  an  exception  to  this  rule  in  our  ecclesiastical 
polity;  for,  by  composition,  the  Archbishop  of  Canterbury 
never  visits  the  Bishop  of  London.     Dunng  a  visitation, 
ill  inferior  jurisdictions  are  inhibited  from  exercising  juris- 
diction; bnt  this  right  from  the  inconvenience  attending 
the  exercise  of  it  is  usually  conceded,  so  that  the  exercise 

1  Ajl  Parer.  514.  »  4  Bum's  E.  L,  16;  Gibs.  958. 
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Canon  as  to 
visitation. 


Exhibiting  fat* 
ten  of  orders, 
&c. 


Fee  for  allow- 
ing. 


of  jurisdiction  in  the  inferior  court  is  continued  notwith- 
standing. 

By  the  137th  canon,  it  is  enjoined  that,  forasmuch  as  a 
chief  and  principal  cause  and  use  of  visitation  is,  that  the 
bishop,  archdeacon,  or  other  assigned  to  visit,  may  get 
some  Knowledge  of  the  state,  sufficiency,  and  ability  of  the 
clergy,  and  other  persons  whom  they  are  to  visit;  we  think 
it  convenient  that  every  parson,  vicar,  curate,  schoolmaster, 
or  other  person  licensed  whosoever,  do  at  the  bishop's  first 
visitation,  or  at  the  next  visitation  after  his  admission, 
show  and  exhibit  unto  him  his  letters  of  orders,  institution, 
and  induction,  and  all  other  his  dispensations,  licences,  or 
faculties  whatsoever,  to  be  by  the  said  bishop  either  al- 
lowed or  (if  there  be  just  cause)  disallowed  and  rejected ; 
and  being  by  him  approved,  to  be  (as  the  custom  is)  signed 
by  the  registrar,  and  that  the  whole  fees  accustomed  to  be 
paid  in  the  visitations,  in  respect  of  the  premises,  be  paid 
only  once  in  the  whole  time  of  every  bishop,  and  after- 
wards but  half  of  the  said  accustomed  fees  in  every  other 
visitation  during  the  said  bishop's  continuance. 

Gibson  says  that  none  but  the  bishop,  or  other  person 
exercising  ecclesiastical  authority  by  commission  from  him, 
hath  right,  de  jure  communi,  to  require  these  exhibits  of 
the  clergy;  therefore  if  any  archdeacons  require  it,  it  must 
be  on  the  foot  of  custom,  the  beginning  whereof,  he  says, 
hath  probably  been  encroachment,  since  it  is  not  likely 
that  any  bishop  should  give  to  the  archdeacon  and  his 
official  a  power  of  allowing  or  disallowing  such  instru- 
ments as  nave  been  granted  by  himself  or  his  predeces- 
sors.™ And  the  canon  last  mentioned  appears  to  be  in 
observance  now,  for  it  is  the  practice  for  each  clergyman 
to  exhibit  these  letters  of  orders,  &c,  on  his  first  attend- 
ance at  the  bishop's  visitation,  and  on  the  first  appoint- 
ment to  an  office,  &c,  in  any  diocese,  as  well  as  upon 
several  other  occasions." 

The  above  appears  to  be  all  that  is  necessary  to  be  ob- 
served of  the  bishop's  visitation ;  for  the  oixiinary  duties  of 
a  visitor,  as  an  ecclesiastical  superior,  appear  in  a  great 
measure  to  have  been  usurped  by  the  archdeacons,  in 
speaking  of  whom  we  shall  have  occasion  again  to  return 
to  this  subject  of  visitations.  And  the  case  of  a  rector  who 
refused  to  preach  a  visitation  sermon,  when  required  to  do 
so  by  the  archdeacon,  is  there  mentioned ;  upon  which  it 
may  be  here  observed,  that,  if  that  case  may  be  taken  as  an 
authority  to  show  that  compliance  with  the  order  of  an 

m  Gib.  959. 

n  Communicated  to  the  author  as  being  the  present  practice. 
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archdeacon  in  such  a  matter  might  be  enforced,  it  seems 
a  fortiori  that  the  bishop's  order  in  a  similar  case  must  be 
obeyed.0 

To  this  general  power  of  the  bishop  to  visit  his  clergy,  Peculiars, 
there  exist  many  cases  of  exception ;  for  there  are  certaiu 
places,  the  incumbent  and  people  of  which  are  exempt 
from  his  jurisdiction,  and  have  an  ordinary  of  their  own, 
which  places  are  usually  called  peculiars.p 

By  tne  rubric  at  the  end  of  baptism  of  those  that  are  of  Confirmation, 
riper  years,  it  is  expedient  that  every  person  so  baptized  The  rubric  as 
shall  be  confirmed  by  the  bishop  so  soon  after  his  baptism  t0* 
is  conveniently  may  be,  that  so  he  may  be  admitted  to  the 
holy  communion. 

And  by  the  rubric  before  the  office  of  confirmation,  so 
soon  as  children  are  come  to  a  competent  age,  and  can 
say  in  their  mother  tongue  the  Creed,  the  Lord's  Prayer, 
and  the  Ten  Commandments,  and  also  can  answer  to  the 
other  questions  of  the  catechism,  they  shall  be  brought  to 
the  bishop. 

"  For  as  much  as  it  hath  been  a  solemn,  ancient,  and  Canons  as  to. 
ltcdable  custom  in  the  church  of  God,  continued  from  the 
Apostles'  times,  that  all  bishops  should  lay  their  hands 
upon  children  baptized,  and  instructed  in  the  catechism  of 
the  Christian  religion,  praying  over  them,  and  blessing 
them,  which  we  commonly  call  confirmation,  and  that  this 
holy  action  hath  been  accustomed  in  the  Church  in  former 
ages,  to  be  performed  in  the  bishop's  visitation  every  third 
year;  we  will  and  appoint  that  every  bishop,  or  his  suf- 
fragan, in  his  accustomed  visitation  do,  in  his  own  person, 
carefully  observe  the  said  custom.  And  if  in  that  year,  by 
reason  of  some  infirmity,  he  be  not  able  personally  to  visit, 
then  he  shall  not  omit  the  execution  of  that  duty  of  con- 
firmation the  next  year  after,  as  he  may  conveniently."*1 

Every  minister  that  hath  cure  and  charge  of  souls,  for  Duties  of  the 
the  better  accomplishing  of  the  orders  prescribed  in  the  mim8ler  as  t0» 
Book  of  Common  Prayer  concerning  confirmation,  shall 
take  especial  care  that  none  shall  be  presented  to  the 
bishop  for  him  to  lay  his  hands  upon,  out  such  as  can 
render  an  account  of  their  faith  according  to  the  catechism 
in  the  said  book  contained.  And  when  the  bishop  shall 
assign  any  time  for  the  performance  of  that  part  of  his 
duty,  every  such  minister  shall  use  his  best  endeavour  to 
prepare  and  make  able,  and  likewise  to  procure  as  many 

*  Set  post,  Archdeacon's  Visitation  Sermon. 

»  The  great  probability  that  the  anomalies  of  peculiars  will  very  soon  be  put 
*n  eod  to  has  made  it  appear  advisable  to  omit  any  farther  mention  of  them* 
'Canon  00. 
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as  he  can  to  be  then  brought,  and  by  the  bishop  to  be 
confirmed/ 

And  by  the  rubric,  whensoever  the  bishop  shall  give 
knowledge  for  children  to  be  brought  unto  him  for  their 
confirmation,  the  curate  of  every  parish  shall  either  bring 
or  send  in  writing,  with  his  hand  subscribed  thereunto,  the 
names  of  all  such  persons  within  his  parish,  as  he  shall 
think  fit  to  be  presented  to  the  bishop  to  be  confirmed. 
And  if  the  bishop  approve  of  them,  he  shall  confirm  them, 
according  to  the  form  in  the  Book  of  Common  Prayer. 

The  obligation  therefore  on  the  curate  to  bring  or  send 
to  the  bishop  the  names  of  the  children  in  his  parish  who 
are  to  be  confirmed,  and  on  the  bishop  to  confirm  them, 
unless  he  has  cause  for  disapproval,  seems  positive. 

The  sixty-first  canon  above  mentioned  contains,  as  it 
will  be  observed,  general  directions  as  to  the  minister's 
duty  in  respect  of  the  persons  to  be  confirmed ;  any  mi- 
nister not  observing  those  directions  would  be  liable  to 
punishment  for  a  breach  of  the  laws  ecclesiastical.  The 
particular  manner  in  which  the  directions  of  that  canon 
may  be  carried  out  would  be  a  matter  for  the  discretion  of 
the  bishop,  who  usually  issues  his  directions  to  his  clergy 
for  that  purpose ;  and  those  directions,  so  long  as  they  are 
consistent  with  the  canon,  it  would  seem  that  the  clergy 
are  bound  to  obey ;  and  it  is  a  matter  in  which,  for  many 
reasons,  church  discipline  and  a  due  subordination  to  the 
bishops  is  peculiarly  necessary  to  be  observed. 

It  will  be  observed  that  the  canon  and  the  rubric,  al- 
though prescribing  the  duties  of  the  minister  as  being 
incumbent  on  him  in  this  matter,  do  not  appear  to  render 
it  essential  that  persons,  coming  to  be  confirmed,  should 
have  been  first  approved  of  by  him;  although  without  that 
approval  he  could  not  present  them  to  the  bishop.  For 
there  seems  to  be  no  restriction  on  the  bishop  as  to  whom 
he  will  confirm ;  and  supposing  them  to  be  approved  of 
by  him,  there  is  nothing  to  prevent  persons  from  present- 
ing themselves,  or  the  bishop  from  confirming  them.  On 
the  other  hand,  it  seems  that  if  the  minister  should  refuse 
or  neglect  to  comply  with  the  bishop's  directions  as  to 
preparing  and  sending  his  parishioners  for  confirmation, 
this  might  be  a  good  cause  for  the  non-approval  of  such 
persons  by  the  bishop.  Consequently,  that,  in  different 
ways,  the  bishop  has  the  entire  power  of  directing  the 

E reparation  of  candidates  for  confirmation  in  any  manner 
e  may  think  fit;  and  of  all  the  various  circumstances  con- 
nected with  it ;  and  with  the  mode  of  bringing  them  to  be 
r  Canon  61. 
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confirmed :  and  this  independently  of  the  minister,  if  .any 
difficulty  should  arise  respecting  bis  co-operation  and  con- 
currence/ 

Lastly,  the  office  of  bishop  and  archbishop  may  deter-  How  the  office 
mine  by  death ;  by  the  substitution  of  other  persons  to  m»y  determine, 
perform  the  duties,  on  account  of  the  incapacity  of  the 
party  holding  the  office ;  by  deprivation,  for  any  very  gross 
and  notorious  crime,  and  also  by  resignation. 

The  disuse  of  the  suffragans  and  coadjutors  appears  in  Provisions  for 
some  cases  to  have  been  found  inconvenient :  and  an  act  J1*  clse.  of  *e 
of  parliament  has  accordingly  been  very  recently  passed/  »D^Di£op0or 
which  provides  for  the  performance  of  the  episcopal  func-  archbishop, 
tioos  in  case  of  the  incapacity  of  any  bishop  or  archbishop. 

By  that  act  it  is  provided,  that  whenever  any  archbishop  Proceedings  of 
of  England  or  Ireland  shall  have  reason  to  believe  that  any  l.hc  commi4- 
bishop  of  his  province  is  incapable,  by  reason  of  mental 
infirmity,  of  duly  performing  his  episcopal  functions,  it 
shall  be  lawful  for  such  archbishop  to  give  a  notice  under 
his  hand  to  such  bishop,  that  unless  within  fourteen  days 
from  the  service  thereof  satisfactory  cause  to  the  contrary 
be  shown  by  or  on  behalf  of  such  bishop,  the  said  arch- 
bishop will  issue  a  commission  to  inquire  into  the  state  of 
the  mental  capacity  of  the  said  bishop;  and  if  within 
fourteen  days  from  the  service  of  such  notice  cause  to  the 
contrary  be  not  shown  to  the  satisfaction  of  the  arch- 
bishop, it  shall  be  lawful  for  such  archbishop  to  issue  a 
commission  to  three  persons,  being  members  of  the  united 
church  of  England  and  Ireland,  one  of  whom  shall  be  his 
vicar-general,  and  another  one  of  the  bishops  of  the  pro- 
vince, to  inquire  into  the  facts  of  the  case:  provided  always, 
that  the  aforesaid  notice  shall  be  served  by  leaving  a  copy 
thereof  with  the  bishop  or  his  secretary.1 

For  the  purposes  of  this  inquiry,  the  commissioners  may 
compel  the  attendance  of  witnesses :  and  they  have  the 
same  powers  as  now  belong  to  the  Consistorial  Court,  and 
to  the  Arches  Court  respectively."  And  the  witnesses  on 
both  sides  may  be  examined  by  the  commissioners  on  oath, 
such  oath  to  be  administered  by  one  of  them ;  or  they  may 
take  evidence  on  affidavits  to  be  sworn  before  one  of  the 
commissioners,  or  before  a  master  in  chancery/ 

Notice  of  the  time  and  place  at  which  the  first  meeting  Notices ofmeet. 
of  the  commissioners  shall  be  holden,  for  the  purpose  of  ^g** &c* 
prosecuting  the  inquiry,  shall  be  given  in  writing,  under 
the  hand  of  one  of  the  said  commissioners,  to  the  bishop ; 
and  shall  be  served  upon  him,  by  leaving  one  copy  thereof 

'  8ee  Sundtn  y.  Head,  Arches  Court,  7  Jur.  728. 

•6*7  Vict  c.62.  iSeotl.  •  Sect.  2.  *  Sect  3. 
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with  the  bishop  or  his  secretary,  and  another  copy  thereof 
with  the  registrar  of  his  diocese,  fourteen  days  at  least 
before  the  meeting ;  and  it  shall  be  lawful  for  the  bishop, 
and  his  nearest  friend  or  one  of  his  next  of  kin,  or  his  or 
their  counsel,  proctor,  or  agent,  to  attend  the  proceedings 
of  the  commission,  and  to  examine  any  of  the  witnesses ; 
and  all  such  proceedings  shall  be  public,  unless  on  the 
special  application  of  the  bishop,  or  his  nearest  friend,  or 
any  one  or  more  of  his  next  of  km,  the  commissioners  shall 
think  fit  to  direct  that  the  same  or  any  part  thereof  shall 
be  private  :  provided  that  the  said  commissioners  shall  not 
direct  the  proceedings  or  any  part  thereof  to  be  in  private, 
nor  shall  take  evidence  upon  affidavit,  if  the  bishop,  or  his 
counsel,  proctor,  or  agent,  object  thereto.* 

The  commissioners,  or  any  two  of  them,  shall  transmit 
to  the  archbishop,  under  their  hands  and  seals,  the  de- 
positions of  witnesses  taken  before  them,  and  all  such 
affidavits,  and  also  a  report  of  the  opinion  of  the  majority 
of  the  commissioners,  whether  or  not  the  bishop  is  inca- 
pable, by  reason  of  mental  infirmity,  of  duly  performing  his 
episcopal  functions ;  and  such  report  shall  be  filed  in  the 
registry  of  the  diocese ;  and  the  commissioners  shall  also, 
upon  the  application  of  the  bishop,  or  of  his  nearest  friend, 
or  any  one  or  more  of  his  next  of  kin,  or  his  or  their 
counsel,  proctor,  or  agent,  cause  to  be  delivered  to  such 
party  a  copy  of  the  said  report  and  the  depositions  and 
affidavits.* 

The  expenses  of  this  inquiry  are  to  be  certified  under 
the  hands  of  two  of  the  commissioners,  and  when  allowed 
by  the  archbishop  by  whom  the  commission  shall  have 
issued,  are  to  be  defrayed  out  of  the  revenues  of  the  bishop- 
ric ;  *  and  this,  as  it  seems,  is  to  be  the  case,  whether  the 
report  of  the  commissioners  be  against  the  capacity  of  the 
bishop  or  in  his  favour ;  and  there  seems  to  be  no  appeal 
from  an  award  of  costs  of  this  kind,  or  any  other  mode  of 
providing  for  them,  even  if  the  commission  should  appear 
to  have  been  issued  on  frivolous  grounds. 

In  case  of  the  supposed  incapacity  of  an  archbishop, 
the  like  proceedings  are  to  be  adopted :  except  that  in 
such  a  case  all  things  which  would  nave  been  to  be  done 
by  the  archbishop  of  the  province  in  the  case  of  a  bishop, 
are,  in  the  case  of  an  archbishop,  to  be  done  by  the  Lord 
Chancellor  of  Great  Britain,  or  the  Lord  Chancellor  of 
Ireland,  according  as  the  archbishop  may  be  of  England 
or  Ireland ;  and  of  the  three  persons  to  be  appointed  com- 
missioners in  such  a  case,  one  shall  be  a  bishop  of  the 
i  Sect.  3.  *  Sect*  6.  *  Sect*  6. 
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prorince,  another  shall  be  the  other  archbishop,  and  the 
third,  if  it  be  in  England,  shall  be  the  Master  of  the  Rolls 
or  one  of  the  Vice-Chancellors,  or  if  in  Ireland,  the  Master 
of  the  Rolls  or  one  of  the  Barons  of  the  Exchequer.  In 
every  such  case  the  report  of  the  commissioners  shall  be 
filed  in  the  registry  of  the  province,  and  the  expenses  of 
the  inquiry,  when  allowed  by  the  lord  chancellor,  oy  whom 
the  commission  may  have  been  issued,  are  to  be  defrayed 
oat  of  the  revenues  of  the  archbishopric.b 

Every  commissioner  appointed  for  this  purpose  shall,  at  Oath  of  com- 
or  before  the  first  meeting  of  the  commissioners  for  the  nuuioncis. 

Carpose  of  prosecuting  the  inquiry,  take,  before  the  arch- 
ishop  or  lord  chancellor  issuing  such  commission,  or 
before  a  master  extraordinary  in  chancery,  the  following 
oath:  "  I  do  swear,  that  I  will  faithfully,  impar- 

tially and  honestly,  according  to  the  best  of  my  skill  and 
knowledge,  execute  the  several  powers  and  trusts  reposed 
in  me  under  a  commission  of  inquiry  issued  by  , 

lelatmg  to  the  capacity  of  ,  Lord  Bishop  [or 

Archbishop]  of  ,  duly  to  perform  his  (episcopal  or 

archiepiscopal)  functions,  and  that  without  favour  or  affec- 
tion, prejudice  or  malice.     So  help  me  God."c 

At  any  time  before  the  expiration  of  twenty-eight  days  Appal  from 
after  the  filing  of  the  report  of  the  commissioners  in  the  thc  "P01".1  of 
registry  of  the  diocese  or  province,  as  the  case  may  be,  it  ^ ^quienTn 
shall  be  lawful  for  the  bishop  or  archbishop,  concerning  council, 
whom  such  inquiry  shall  have  been  made,  or  tor  his  nearest 
friend,  or  any  one  or  more  of  his  next  of  kin,  or  his  or  their 
counsel,  proctor,  or  agent,  to  present  a  petition  to  her 
majesty  in  council,  or  to  the  lord-lieutenant  or  other  chief 
governor  or  governors  of  Ireland,  for  the  time  being,  in 
council,  praying  that  no  such  letters  patent,  as  are  here- 
after mentioned,  may  be  issued ;  and  at  the  same  time  to 
lodge  with  the  clerk  of  the  council  an  office  copy  of  the 
report  of  the  commissioners,  and  of  the  depositions  and 
affidavits  whereon  the  same  is  founded ;  and  the  matter  of 
Mich  petition  shall  be  heard  or  considered  on  such  report, 
depositions,  and  affidavits,  in  England,  before  the  judicial 
committee  of  the  privy  council,  in  case  her  majesty  shall 
be  pleased  to  refer  it  to  the  said  committee ;  and  in  Ireland, 
before  the  lord-lieutenant,  or  other  chief  governor  or  go- 
vernors of  Ireland,  for  the  time  being,  in  council ;  and  a 
copy  of  the  order  in  council,  containing  the  decision  in  the 
matter  of  such  petition,  shall,  by  the  clerk  of  the  council, 
be  transmitted  to  the  registry  of  the  diocese  or  province, 
as  the  case  may  be,  and  shall  be  there  filed.d 
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Judicial  com- 
mittee of  privy 
council,  how 
constituted  for 
•uch  purpose. 

Appointment  of 
a  bishop  to  per- 
form the  epis- 
copal functions; 


and  a  spiritual 
person  to  assist 
in  administra- 
tion of  the  tem- 
poralties. 


Every  archbishop  and  bishop  of  the  United  Church  of 
England  and  Ireland,  who  may  at  the  time  be  a  member 
of  the  privy  council,  shall  be  a  member  of  the  judicial  com- 
mittee of  the  privy  council  for  the  purposes  of  this  act/ 

When  the  incapacity  of  the  bishop  has  been  thus  fully 
established,  and  at  the  expiration  of  twenty-eight  days,  if 
there  has  been  no  petition  of  appeal,  or  if  there  has  been 
an  appeal,  then  at  any  time  after  it  has  been  pronounced 
against,  the  archbishop  or  lord  chancellor,  as  the  case  may 
be,  may  make  request  to  her  majesty  for  remedy  thereof; 
and  thereupon  it  shall  be  lawful  for  her  majesty,  by  letters 
patent,  to  appoint  one  of  the  bishops  of  the  same  province, 
feeing  a  bishop  of  England  or  Ireland,  and  not  being  one 
of  the  commissioners,  to  exercise  all  the  functions  and 
powers,  as  well  with  regard  to  the  temporalties  as  the 
spiritualties,  of  the  bishop  or  archbishop  so  found  to  have 
become  incapable ;  and  in  case  of  the  death  or  incapacity, 
deprivation,  or  suspension  of  the  bishop  so  appointed,  or 
in  case  her  majesty  shall,  on  the  petition  of  such  bishop, 
be  pleased  to  relieve  him  from  the  further  exercise  of  such 
functions  and  powers,  it  shall  be  lawful  for  her  majesty  in 
like  manner  to  appoint  another  such  bishop,  and  so  as 
often  as  the  case  shall  happen :  and  it  shall  be  lawful  for 
the  bishop  so  appointed,  and  the  archbishop  or  lord  chan- 
cellor, as  the  case  may  be,  by  whom  the  commission  was 
issued,  or  any  successor  of  such  archbishop  or  lord  chan- 
cellor, by  an  instrument  in  writing  under  their  hands  and 
seals,  jointly  to  commission  and  appoint  a  spiritual  person 
to  assist  in  the  administration  of  the  temporalties  of  the 
see,  and  in  such  matters  of  jurisdiction  of  the  see  or  pro- 
vince of  the  bishop  or  archbishop,  so  found  to  have  become 
incapable,  as  shall  and  may  be  lawfully  committed  to  him, 
which  spiritual  person  shall  give  to  the  bishop  and  to  the 
archbishop  or  lord  chancellor  by  whom  he  shall  be  ap- 
pointed, a  bond,  with  sufficient  surety  in  a  sufficient  sum, 
with  a  condition  for  his  duly  accounting  for  the  monies 
which  may  come  to  his  hands  by  virtue  of  his  office ;  and 
it  shall  be  lawful  for  the  bishop  so  appointed,  and  the 
same  or  any  succeeding  archbishop  or  lord  chancellor,  at 
their  pleasure,  to  revoke  and  cancel  such  appointment; 
and  in  any  such  case,  or  upon  the  death  or  resignation  of 
such  spiritual  person,  in  like  manner  to  commission  and 
appoint  another  spiritual  person,  on  his  giving  such  secu- 
rity as  before  mentioned,  and  so  from  time  to  time  as  often 
as  the  case  shall  happen ;  and  all  things  done  by  virtue  of 
this  act,  within  the  limits  of  his  authority,  by  any  such 
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bishop  or  spiritual  person,  shall  be  done  in  the  name  of 
the  bishop  or  archbishop  so  found  to  have  become  inca- 
pable, and  under  the  seal  of  such  bishop  or  archbishop, 
where  a  seal  is  required  to  be  used,  and  shall  be  as  valid 
as  if  done  by  such  bishop  or  archbishop ;  and  the  receipt 
of  the  bishop  or  spiritual  person,  so  appointed  as  aforesaid, 
for  such  sums  as  he  shall  receive  by  virtue  of  his  commis- 
sion, shall  be  good  and  effectual  discharges  for  the  monies 
which  in  such  receipts  shall  be  acknowledged  to  have  been 
received:  provided  that  it  shall  not  be  lawful  for  such  bishop  Restrictions  on 
or  spiritual  person  to  present,  collate,  nominate  or  license  exercise  of  au- 
any  clerk  to  any  ecclesiastical  benefice  in  the  gift  or  pa-  thorily  b? u,cnK 
tronage  of  the  bishop  or  archbishop  so  found  to  be  inca- 
pable, or  to  sanction  the  union  or  disunion  of  any  benefice 
in  such  gift  or  patronage  with  or  from  any  other  benefice, 
without  the  approval  of  the  archbishop  or  lord  chancellor 
by  whom  the  commission  was  issued ;  or,  without  the  like 
approval,  to  appoint  or  displace  any  officer  of  the  see  or 
province ;  and  no  lease  or  deed  of  conveyance,  exchange, 
or  enfranchisement  of  any  lands  or  possessions  belonging 
to  the  see  or  province,  to  be  executed  by  any  bishop  or 
spiritual  person  appointed  as  aforesaid,  shall  be  valid  un- 
less approved  and  executed  by  the  archbishop  of  the  pro- 
vince, or,  in  case  of  the  incapacity  of  the  archbishop,  by 
the  lord  chancellor  of  Great  Britain,  or  the  lord  chancellor 
of  Ireland,  as  the  case  may  be,  and  in  each  case  sealed 
also  with  the  seal  of  the  ecclesiastical  commissioners  for 
England,  or  of  the  ecclesiastical  commissioners  for  Ireland, 
as  the  case  may  be.g 

The  bishop  and  the  spiritual  person  thus  appointed,  Power  to  re- 
shall,  for  the  purpose  of  enforcing  payment  of  the  reve-  cover  revenues, 
nues  of  the  see,  have  severally  all  the  same  legal  rights, 
powers,  and  remedies,  by  action,  suit,  or  distress,  as  might 
nave  been  exercised  by  the  bishop  or  archbishop  if  no  com- 
mission had  issued ;  but  neither  of  them  shall  be  account- 
able for  any  monies  which  shall  not  have  been  actually 
received  by  them  respectively.11 

It  shall  be  lawful  tor  her  majesty  to  assign  to  the  spiri-  Allowance  to 
tual  person  to  be  appointed  as  aforesaid,  a  yearly  allow-  the  »Piritual 
ance,  not  exceeding  one-sixth  part  of  the  revenues  of  the  P6™0' 
bishopric  or  archbishopric,  which  shall  be  defrayed  out  of 
the  revenues  of  the  bishopric  or  archbishopric;  and  such  Revenues, how 
spiritual  person  shall  also,  out  of  such  revenues,  defray  to  **  tPP,ied« 
and  reimburse  to  the  bishop  to  be  appointed  as  aforesaid, 
all  expenses  incurred  by  him  in  the  execution  of  this  act, 
such  expenses  being  first  allowed  by  the  archbishop  or 
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lord  chancellor,  as  the  case  may  be ;  and  the  remainder 
of  the  said  revenues,  after  such  payments  as  aforesaid,  and 
such  other  payment,  if  any,  as  snail  be  made  by  the  bishop 
or  the  spiritual  person  who  shall  be  appointed  by  virtue  of 
this  act,  in  respect  of  rates,  taxes,  tenths,  salaries,  pen- 
sions, repairs,  insurances  from  fire,  and  other  expenses  in- 
cident to  the  administration  of  the  temporalties,  or  to  the 
exercise  of  the  jurisdiction  of  the  bishop  or  archbishop  so 
found  to  be  incapable,  shall  be  paid  to  such  bishop  or 
archbishop,  or  to  such  other  person  or  persons  as  shall  be 
by  law  entitled  to  receive  the  same.1 
Bishop  or  arch-      If  a  bishop  or  archbishop  should  have  been  duly  found 
f ishrfP dhJ        a  'una^c  under  a  writ  de  lunatico  inquirendo,  and  the  in- 
lunatic?  quisition  should  not  be  quashed,  or  the  commission  super- 

seded, it  is  to  stand  in  place  of  a  report  of  the  commis- 
sioners, and  may  be  actea  on  accordingly .k 
Pro?ision  in  Lastly,  it  shall  be  lawful  for  her  majesty,  with  the  ad- 

case  ofreco?ery  vjce  Qf  ]jer  privy  council,  upon  a  petition  from  the  bishop 
bishop orarch-  or  archbishop  so  found  to  De  incapable,  a  lunatic,  or  of 
bishop.  unsound  mind,  setting  forth  that  such  incapacity,  lunacy, 

or  unsoundness  of  mind  hath  ceased,  to  cause  inquiry  to 
be  made  in  such  manner  as  to  her  majesty,  with  the  advice 
aforesaid,  shall  seem  fit ;  and  if,  upon  such  inquiry,  it  shall 
appear  to  her  majesty  that  such  incapacity,  lunacy,  or  un- 
soundness of  mind  hath  ceased,  and  that  such  bishop  or 
archbishop  hath  become  capable  of  again  duly  performing 
his  episcopal  or  archiepiscopal  functions,  it  shall  be  lawful 
for  her  majesty,  by  letters  patent  under  the  great  seal  of 
Great  Britain  or  Ireland,  as  the  case  may  be,  to  supersede 
and  annul  the  letters  patent  so  first  issued ;  and  thence- 
forward, and  also  in  case  of  the  death  of  the  bishop  or 
archbishop  so  found  to  be  incapable,  all  powers  and  autho- 
rities vested  in  any  other  bishop  or  spiritual  person,  on 
behalf  of  such  bishop  or  archbishop,  shall  cease.1 
Deprivation  Concerning  the  deposing  or  depriving  of  a  bishop,  there 

different  from  is  some  confusion  in  the  books;  but  in  fact  they  are 
deposition.  distinct  things.  Deposition  implies  the  taking  away,  or 
putting  a  bishop  from  the  office  itself,  or  degrading  him 
from  the  order  of  bishop ;  deprivation  only  takes  from  him 
the  exercise  thereof  in  such  a  particular  diocese,  leaving 
him  still  a  bishop  as  much  as  he  was  before,  and  only 
vacates  his  promotion. 

As  to  the  former  of  these,  the  power  of  deposing,  Dr. 

Ayliffe  says,  that  by  a  canon  of  the  Council  of  Lateran, 

bishops  cannot  be  deposed  by  their  metropolitan,  without 

the  pope's  leave  or  licence  so  to  do;  even  as  a  bishop 
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cannot,  by  his  power  alone,  depose  any  clerk  from  his 
orders,  though  he  may  by  himself  give  a  person  orders. ro 

And  Dr.  Godolphin  says,  that  the  consecration  of  a  Bishop  cannot 
bishop  is  character  indelibilis;  insomuch  that,  although  it  *>«  deposed. 
should  so  happen,  that,  for  some  just  cause,  he  should  be 
deprived,  or  removed  from  the  see,  or  suspended  ab  officio 
tt  beneficio,  both  from  his  spiritual  jurisdiction  as  to  the 
exercise  and  execution  thereof,  and  also  from  the  tempo- 
ralties  and  profits  of  the  bishopric ;  yet  he  still  retains 
the  title  of  a  bishop;  for  that  it  is  supposed  the  order 
itself  cannot  absolutely  be  taken  from  him.n 

But  as  to  deprivation,  Dr.  Ayliffe  says,  that  in  England  But  may  be  de- 
an archbishop  may  deprive  a  bishoj),  if  his  crime  deserves  Prived# 
so  severe  a  punisnment ;  and  that  it  is  said  in  the  canon 
law,  that  a  bishop  who  is  unprofitable  to  his  diocese  ought 
to  be  deprived,  and  no  coadjutor  assigned  him,  nor  shall 
he  be  restored  again  thereunto.0 

And  Dr.  Gibson  says  that  the  archbishop  has  a  right  to 
deprive  a  suffragan  bishop,  and  for  the  same  refers  to  the 
case  of  Lucy  and  Dr.  Watson,  Bishop  of  St.  David;  which 
is  indeed  an  express  authority  on  the  point,  as  it  is  related 
in  Lord  Raymond's  Reports :  for  it  is  there  said  by  C.  J. 
Hoh,  "That  there  are  archbishops  who  have  authority  c.  J.  Holt  on 
over  their  suffragan  bishops ;  and  there  are  primates  who  ,he  general 
are  superior  to  them."  The  Archbishop  of  Spalata  says  in  gJJ^f  Mch* 
his  book,  that  an  archbishop  has  the  same  authority  over 
his  suffragan  bishops  that  the  bishop  has  over  his  inferior 
clergy ;  and  thougn  there  may  be  a  co-ordination  jure 
divino,  yet  there  is  a  subordination  jure  ecclesiastico  qui 
kumano  ;  not  of  necessity  from  the  nature  of  these  offices, 
but  for  convenience.  And  for  what  other  purpose  have 
archbishops  been  instituted  by  ecclesiastical  constitutions  ? 
The  power  of  an  archbishop  was  very  great  here  in  Eng- 
land anciently ;  the  same  jurisdiction  of  supremacy  as  the 
patriarchs  of  Constantinople,  &c.  The  pope  used  to  call 
him,  alterius  orbi$  papam;  and  he  exercised  the  same 
jurisdiction  with  him.  But  afterwards,  in  the  time  of 
Henry  I.  and  King  Stephen,  the  pope  usurped  the  autho- 
rity of  the  archbishops ;  in  exchange  for  which  they  be- 
came Ugati  nati  of  the  pope :  and  that  is  the  reason  why 
this  practice  cannot  be  found  to  have  been  put  in  use  for 
so  long  a  time:  for  when  the  archbishop  had  divested 
himself  of  bis  supremacy,  and  the  pope  had  gained  all  his 
jurisdiction,  the  oishops  being  created  by  the  pope,  and 
consequently  having  better  interest  at  Rome,  at  least  as 
good  as  the  archbishop,  it  was  in  vain  to  intermeddle. 
"  Ay).  Parer.  124.         »  1  Bum's  E.L.  Bishop.         •  Ayl.  Parer.  124. 
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But  at  this  day,  by  the  act  of  Henry  VIII.,  this  jurisdiction 
is  restored.  It  was  always  admitted  that  the  archbishop 
had  metropolitical  jurisdiction,  and  the  bishops  swear 
canonical  obedience  to  him  ;  and  where  there  is  a  visita- 
torial power,  there  is  no  reason  to  question  the  power  of 
deprivation;  for  the  same  superiority  which  gives  him 
power  to  pass  ecclesiastical  censures  upon  the  bishops, 
will  give  him  power  to  deprive ;  it  being  only  a  different 
degree  of  punishment  for  a  different  degree  of  offence. 
This  appears  upon  the  statutes  26  Hen.  VIII.  and  1  Eliz. 
c.  1,  wnere,  notwithstanding  that  there  is  not  one  word  of 
deprivation,  but  only  to  visit,  repress,  redress,  reform,  cor- 
rect, and  amend ;  yet  they  have  been  construed  to  give  a 
power  of  deprivation.  "  And  there  is  no  case  where  a 
person  hath  power  of  visitation,  but  he  hath  also  power  of 
deprivation.  But  when  there  was  such  a  summary  power 
before  the  high  commission,  it  is  no  wonder  if  such  a 
tedious  proceeding  before  the  archbishop  was  not  used."P 
This  judgment  was  given  upon  the  denial  of  a  prohibition 
which  had  been  applied  for  by  the  bishop,  and  which  was 
refused  by  the  wnole  court.  A  mandamus  was  then 
moved  for  to  order  that  the  bishop's  allegation  should  be 
admitted ;  but  this  was  also  refused.  After  the  denial  of 
the  prohibition,  the  bishop  petitioned  the  lord  chancellor 
to  have  a  writ  of  error  upon  such  denial,  and  the  chan- 
cellor, having  some  douDt  whether  it  would  lie  or  not, 
referred  it  to  the  attorney-general,  who  gave  his  opinion 
that  a  writ  of  error  would  lie.  The  writ  of  error  was 
granted,  and  the  whole  record  brought  by  the  chief  justice 
into  parliament ;  and,  upon  hearing  his  opinion,  the  lords 
of  parliament  were  of  opinion  that  it  would  not  lie.  Upon 
which  Lord  Raymond  says  that  C.J.  Holt  told  him  that  if 
the  lords  had  been  of  opinion  that  the  prohibition  ought  to 
have  been  granted,  he  never  would  have  granted  it.*1 

This  case  of  Lucy  v.  Bishop  of  St.  David's  may  be  taken 
as  a  most  complete  authority ;  since  it  appears  that  through- 
out the  proceeding  nothing  was  left  undone  by  the  bishop 
to  prevent  the  deprivation.  Pending  the  suit  against  him 
before  the  archbishop,  he  appealed  to  the  Delegates,  and 
then  moved  for  a  prohibition  to  them  on  divers  suggestions, 
which  prohibition,  however,  was  refused.-  The  Delegates 
overruled  his  appeal ;  and  then,  when  the  archbishop  had 
pronounced  sentence  of  deprivation  against  him,  he  ap- 
pealed from  that  sentence  again  to  the  Delegates;   and, 

p  See  the  whole  judgment,  from  which  the  above  is  extracted,  in  Epi$c.  St* 
David's  v.  Lacy,  Lord  Raym.  R.  539. 
*  See  note  to  the  above  cases,  Lord  Raym,  R.  545. 
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seeing  that  they  would  be  against  him,  he  moved  again 
for  a  prohibition  to  stay  their  proceedings  in  the  appeal, 
upon  which  occasion  it  was  that  C.  J.  Holt  delivered  the 
judgment  of  which  his  words  quoted  above  are  a  part/ 
The  bishop  was  obliged  at  last  to  submit  to  the  sentence. 

And  as  to  the  mode  of  proceeding  in  depriving  a  bishop,  Modeofpro- 
the  archbishop  (Tennison)  in  the  above  case  called  to  his  ce?<jing  in  de- 
assistance  six  other  bishops,  with  whom  he  held  a  court  pr,v,nga  lsl0P# 
at  Lambeth,  and  cited  the  accused  bishop  to  appear  before 
him,  or  his  vicar-general,  in  the  hall  or  Lambeth  House, 
to  answer,  &c.  To  this  it  was  objected,  in  one  of  the  mo- 
tions for  a  prohibition,  that  the  bishop  was  not  cited  to 
appear  in  any  court  of  which  the  law  takes  notice ;  but 
by  C.J.  Holt,  to  permit  the  point  of  jurisdiction  to  be  dis- 
puted, would  be  to  permit  the  disputing  of  fundamentals ; 
for  the  Archbishop  of  Canterbury  has,  without  doubt,  pro- 
vincial jurisdiction  over  his  suffragan  bishops,  which  he 
may  exercise  in  any  place  of  the  province  it  shall  please 
him;  and  it  is  not  material  to  be  in  the  Arches,  for  the 
archbishop  is  not  confined  to  exercise  his  metropolitan 
jurisdiction  there.  It  appears,  however,  that  afterwards 
the  archbishop's  jurisdiction  was  excepted  against  in  the 
House  of  Lords,  under  the  pretence  that  he  could  not 
judge  a  bishop  but  in  a  synod  of  the  bishops  of  the  pro- 
vince, according  to  the  rules  of  the  primitive  times.  In 
answer  to  which  it  was  shown,  that  from  the  ninth  century 
downward,  both  popes  and  kings  had  concurred  to  bring  piaceofmeet- 
this  power  singly  into  the  hands  of  the  metropolitans;  ing. 
that  it  was  the  constant  practice  in  England  before  the 
Reformation ;  and  by  the  provisional  clause  in  the  act  of 
the  25  Hen.  VIII.  empowering  a  new  body  of  ecclesias- 
tical laws  to  be  drawn,  all  former  laws  and  customs  were 
to  continue  in  force  till  that  new  code  was  framed ;  which 
confirmed  the  power  the  metropolitan  was  then  possessed 
of.  Nor  could  the  archbishop  erect  a  new  court,  or  pro* 
ceed  in  the  trial  of  a  bishop,  in  any  other  way  than  in  that 
which  was  warranted  by  law  or  precedent.  To  this  no 
answer  was  made  (nor  could  be  made),  but  yet  the  business 
was  kept  up  by  the  bishop's  friends,  and  at  last  dropped, 
with  an  intimation  that  it  was  hoped  the  see  would  not  be 
filled  till  the  house  was  better  satisfied  of  the  archbishop's 
authority.9 

Although  it  appears  that  there  could  be  little  doubt  as 

to  the  legality  of  the  proceedings  of  the  archbishop  in  this 

cage,  yet  it  seems,  that  on  a  subsequent  occasion,  it  was 

thought  best  to  obviate  any  doubt  upon  the  point  last 

r  See  1  Loid  Raym.  R.  539.  •  2  Warn.  656. 
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Probable  esta- 
blished method. 


Resignation. 


raised  in  the  House  of  Lords ;  and  accordingly,  in  the 
year  1822,  when  it  was  necessary  to  deprive  the  tfishop  of 
Clogher,  the  tribunal  was  constituted  of  the  archbishop 
and  the  other  bishops  of  the  province;1  and  this  precedent 
having  been  established,  would  probably  be  adhered  to  on 
any  future  occasion,  notwithstanding  that  the  archbishop 
alone  might  have  full  authority  to  deprive.  Lastly,  the 
office  of  a  bishop  may  be  determined  by  resignation ;  but 
resignation  can  only  be  made  to  some  superior;  conse- 
quently the  bishop  must  resign  to  his  archbishop. 


Office  of  dean 
derived  from 
analogy  to  civil 
government. 


Different  kinds 
of  deans. 


Section  3. 
Of  Deans. 

'  The  institution  of  deaneries,  as  also  of  the  other  eccle- 
siastical offices  of  dignity  and  power,  seems  to  bear  a  re- 
semblance and  relation  to  the  methods  and  form  of  civil 
government  which  obtained  in  the  early  ages  of  the  Church 
throughout  the  western  empire,— accordingly  in  this  king- 
dom, for  the  better  preservation  of  the  peace,  and  more 
easy  administration  of  justice,  every  hundred  consisted  of 
ten  districts  called  tithings,  and  in  every  such  tithing  there 
was  a  constable  or  civil  dean  appointed  for  the  subordinate 
administration  of  justice.  In  conformity  to  this  secular 
method,  the  spiritual  governors,  the  bishops,  divided  each 
diocese  into  deaneries,  decennaries,  or  tithings,  each  of 
which  was  the  district  of  ten  parishes  or  churches ;  and 
over  every  such  district  they  appointed  a  dean,  which  in 
the  cities  or  large  towns  was  called  the  dean  of  the  city 
or  town,  and  in  the  country  had  the  appellation  of  rural 
dean.v 

The  origin  of  deans  being  thus  accounted  for,  there  is 
no  necessity  for  supposing  that  the  dean  of  a  chapter  was 
of  old  necessarily  appointed  to  superintend  ten  canons  or 
prebendaries,  as  IJlackstone  and  some  others  have  con- 
sidered probable;  for  which  supposition  we  have  been 
unable  to  find  any  more  certain  authority ;  but  it  is  pro- 
bable that  in  the  particular  cases  in  which  the  name  is 
now  applied,  it  was  transferred  to  those  offices  which 
appearea  analogous  to  those  to  which  it  was  originally 
given. 

There  are  different  kinds  of  deans :  and  one  important 
distinction  arising  from  the  nature  of  the  offices,  is  that  of 
deans  of  spiritual  promotion,  and  deans  of  lay  promotion; 


*  1  Burn's  E.  L.  238. 


u  Kennett's  Par.  Ant.  633. 


Digitized  by 


Google 


OF  DEANS.  99 

the  latter  of  whom  we  may  at  present  disregard :  the 
former,  whom  we  proceed  to  notice,  may  again  be  divided 
into — 1.  Deans  of  Provinces,  or  Deans  of  Bishops.  2.  Ho- 
norary Deans.  3.  Deans  of  Peculiars.  4.  Deans  of  Chap* 
ten.  5.  Rural  Deans. x    Of  these  we  speak  in  their  order. 

1.  We  have  before  observed,  that  it  is  a  part  of  the  dig*  Deans  of  pro- 
nhy  of  the  Archbishop  of  Canterbury  that  ne  has  prelates  vince8« 

to  be  his  officers,  and  that  of  these  the  Bishop  of  London 
is  his  provincial  dean ;  and  this  is  the  sole  example  of  a 
dean  of  the  first  kind  which  we  have  to  mention.  To  him 
as  such  dean,  the  archbishop  sends  his  mandate  for  sum- 
moning  the  bishops  of  his  province,  when  a  convocation  is 
to  be  assembled/  which  is  probably  the  origin  of  his  being 
called  dean  of  the  bishops.  Whether  he  had  anciently 
any  other  office  does  not  appear ;  and  since  the  bishops 
haTe  ceased  to  be  thus  convoked,  his  office  is  altogether 
nominal. 

2.  Honorary  deans  are  such  as  the  Dean  of  the  Chapel  Honorary 
Boyal  of  St.  James,  who  is  said  to  be  so  styled  on  account  deani# 
of  the  dignity  of  the  person  over  whose  chapel  he  pre* 

tides;"  and  the  Dean  of  the  Chapel  of  St.  George  at 
Windsor.  But  in  the  latter  case,  there  being  canons  as 
well  as  a  dean,  it  seems  to  be  something  more  than  a 
chapel,  and,  except  in  name,  resembles  a  collegiate 
church. 

3.  Deans  of  peculiars  have  sometimes  both  jurisdic*  Deans  of  pecu- 
tion  and  cure  of  souls;  in  which  case  they  are  considered  liars* 

deans  of  spiritual  promotion ;  as  the  Dean  of  Battle  in 
Sussex,  which  deanery  was  founded  by  William  the  Con- 
queror in  memory  of  his  conquest ;  and  sometimes  they 
Have  jurisdiction  only  without  cure  of  souls,  in  which  case 
they  may  be  and  frequently  are  deans  of  lay  promotion. 
Of  such  kind  are  the  Dean  of  the  Arches,  in  London;  the 
Dean  of  Booking,  in  Essex ;  and  the  Dean  of  Croydon,  in 
8urrey.  These,  as  it  is  said,  are  only  by  covenant  or  con* 
ditbn,  and  they  have  a  court  and  a  peculiar,  in  which  they 
hold  jurisdiction  of  all  such  matters  and  things  as  are  ec- 
clesiastical, and  which  arise  within  their  peculiar,  which 
often  extends  over  many  parishes.  But  in  speaking  here 
of  the  different  persons  ecclesiastical,  it  seems  unnecessary 
to  give  a  more  particular  account  of  these  latter  kinds  of 
deans. 

4.  We  now  come  to  speak  of  that  kind  of  deans  which  Deans  of  chap- 
may  be  said  to  be  by  far  the  most  important  in  our  eccle-  itn' 
siastical  polity,  viz.  the  deans  of  chapters.     Of  which  kind 

we  the  Deans  of  Canterbury,  St.  Paul's,  and  the  like; 
*  1  Roger*  E.  L.  289.      *  Co.  Liu.  95  a,  n.  1 .      «  Aylifle'a  Parerg.  205. 
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and  these  are  ecclesiastical  governors  secular  over  preben- 
daries or  canons  in  the  cathedral  or  collegiate  churches. 
Runl deani-  5.  Rural  deans  are  another  kind  of  ecclesiastical  officers 
bearing  this  name ;  but  as  they  have  no  rank  with  those 
whom  we  are  now  considering,  we  shall  reserve  the  notice 
of  them  for  another  place. 

When  in  episcopal  sees  the  bishops  dispersed  the  body 
of  their  clergy  by  affixing  them  to  parocnial  cures,  they 
reserved  a  college  of  priests,  or  secular  canons,  for  their 
counsel  and  assistance,  and  for  the  constant  celebration 
of  divine  offices  in  the  mother  or  cathedral  Church,  where 
the  tenth  person  had  a  presiding  and  inspecting  power, 
till  the  senior  or  principal  dean  swallowed  up  the  office  of 
all  the  inferior,  and,  in  subordination  to  the  bishop,  was 
head  or  governor  of  the  whole  society.  His  office  was  to 
have  authority  over  all  the  canons,  presbyters  and  vicars, 
and  to  give  possession  to  them  when  instituted  by  the 
bishop ;  to  inspect  their  discharge  of  the  cure  of  souls ;  to 
convene  chapters,  and  to  preside  in  them ;  there  to  hear 
and  determine  proper  causes,  and  to  visit  all  churches 
once  in  three  years  within  the  limits  of  their  jurisdiction. 
The  men  of  this  dignity  were  called  Archipresbyters,  be- 
cause they  had  a  supenntendence  or  primacy  over  all  the 
college  of  canonical  priests ;  and  were  likewise  called  De- 
cani Christianitatis,  because  their  chapters  were  courts  of 
Christianity  or  ecclesiastical  judicatures,  wherein  they  cen- 
sured their  offending  brethren,  and  maintained  the  dis- 
cipline of  the  Church  within  their  own  precincts.* 
Deans  of  the  Deans  of  chapters  may  be  divided  into  those  of  the  old 

°1d  afndnd  d*  an(*  ^ose  °^  ^e  new  foundation  ;  the  former  being  such 
new  on  a  on.  ^  existed  prior  to  the  Reformation;  the  latter  created  by 
Henry  VIII.  after  the  dissolution  of  the  monasteries,  viz. 
Canterbury,  Winchester,  Worcester,  Ely,  Carlisle,  Dur- 
ham, Rochester,  and  Norwich ;  Peterborough,  Chester, 
Gloucester,  Bristol,  and  Oxford ;  of  these,  the  first  eight 
were  new  deaneries  to  the  bishoprics  of  the  old  founda- 
tion ;  the  five  last  were  deaneries  to  the  bishoprics  of  the 
new  foundation.1* 
Election  for-  in  the  case  0f  the  deaneries  of  the  old  foundation,  the 

mer  y*  mode  of  election  appears  to  have  been  very  variable  for 

several  reigns  after  the  Norman  conauest.  jBut  since  the 
reign  of  King  John,  they  have  been  elected  by  the  chapter 
by  congi  d'eslire  from  the  king,  and  letters  missive  of 
recommendation,  in  the  same  manner  as  in  the  case  of 
bishops.  But  there  was  not  any  statute  which  compelled 
the  chapter  to  yield  to  the  recommendation  by  tne  pe- 
•  Kennett's  Par.  Ant.  634.        b  Hargrave's  note  to  Co.  Lilt.  96  a. 
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nalties  of  praemunire  in  the  case  of  deans,  as  there  was  in 
the  case  of  bishops.    And  in  a  case  where  a  deanery  was 
originally  of  private  foundation,  and  the  crown  was  neither 
patron  or  founder,  but  the  appointment  was  by  election  of 
the  chapter  from  among  the  canons  residentiary,  the  Court 
of  Queen's  Bench,  in  the  absence  of  any  clear  proof  of 
the  total  transfer  of  the  patronage  from  those  to  whom  it 
was  originally  confided  by  the  charter  of  foundation,  re- 
fused a  mandamus  to  proceed  to  a  new  election,  and  then 
elect  the  nominee  of  the  crown.c     But  now  it  is  enacted  Direct  patron- 
that  the  deanery  of  every  cathedral  and  collegiate  church  ^eof  deanerief 
upon  the  old  foundation  (excepting  Wales)  shall  hence-  datLnnowiu11" 
forth  be  in  the  direct  patronage  of  the  crown ;  and  the  the  crown. 
sovereign  may,  upon  the  vacancy  of  any  such  deanery, 
appoint  by  letters-patent,  and  the  person  appointed  shall 
thereupon  be  entitled  to  installation  ;d  and  the  deaneries 
of  the  new  foundation  were  always  purely  donative,  and 
the  installation  is  by  the  king's  letters-patent.6 

It  is  doubtful  whether  deans  of  chapters  might  formerly  Who  are  quali- 
ever  have  been  laymen.  Such  no  doubt  there  have  been,  fied  *°  **  *canI- 
but  only,  as  it  appears,  by  special  licence  and  dispensation 
from  the  king;  but  it  was  declared  by  statute/  that  a 
person  must  have  been  ordained  priest  in  order  to  qualify 
mm  for  such  an  office ;  and  now  it  is  further  necessary  that 
he  must  have  been  six  years  complete  in  priest's  orders.6 

There  may  be  deans  either  in  cathedral  or  collegiate  Who  are  to  be 
churches;  but  although  having  the  office  and  authority,  8ly,ed deana* 
they  have  not  always  had  the  name  of  dean,  as  the  pre- 
centor of  the  cathedral  church  of  St.  David,  and  the 
warden  of  the  collegiate  church  of  Manchester ;  but  now 
these  are  for  the  future  to  be  styled  deans.  There  were 
also  formerly,  and  there  still  exist,  certain  non-residentiary 
deaneries,  as  those  of  Wolverhampton,  Middleham,  Hey- 
tesbury,  Brecon ;  but  as  these  respectively  fall  vacant,  no 
new  nomination  is  to  be  made  to  them,  and  they  are  to 
be  suppressed.  The  deanery  and  archdeaconry  of  Llandaff 
are  henceforth  united.h 

During  a  vacation  the  profits  of  a  deanery  go  to  the  Profits  during 
succeeding  dean,  towards  payment  of  his  nrst  fruits.1  vacation. 
Deans  are  required  to  preach  in  their  cathedral  or  col-  Preaching, 
legiate  churches,  and  also  in  other  churches  of  the  same 
diocese  where  they  are  resident,  especially  in  those  places 
where  they  or  their  church  receive  any  yearly  rents  or 

e  Bsg.  f .  E*l«r,  Chapter  rf  St.  P$t*r\  4  P.  &  D.  252. 
«  3  &  4  Vict.  c.  113,  s.24.  «  1  Black.  Com.  882. 

'13  &  14  Car.  2.  f  3  &  4  Vict  c.  113,  s.  27. 

•  3  &  4  Vict.  c.  113,  ss.  1, 21,  40.  »  28  Hen.  8,  c.  U. 
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profits,  or  to  substitute  such  preachers  as  the  bishop  shall 
think  meet;  and  for  any  neglect  to  do  so,  he  may  be 
punished  by  the  bishop, k 
Residence  of  It  is  directed  by  Canon  42,  that  every  dean  shall  be 

deans.  resident  in  his  cathedral  church  four  score  and  ten  days 

conjunctim  and  divisim  at  the  least  in  every  year  for  the 
preaching  the  word  of  God  and  keeping  good  hospitality, 
unless  he  shall  be  let  by  weighty  and  urgent  causes  to  be 
approved  by  the  bishop.     But  every  dean  who  is  appointed 
to  any  cathedral  or  collegiate  church  after  the  tlth  of 
August,  1840,  is  to  reside  for  eight  months  at  the  least  in 
An  exettpttoii    every  year.1    This  residence  is  an  exemption  to  him  from 
from  penalties     residing  on  any  benefice  he  may  hold,  and  on  which  he 
°f  D1°n"r5tidence  would  De  otherwise  compelled  to  reside  under  the  recent 
on    m  oe.       Benefice  Pluralities  Act ;  for  by  that  act  it  is  provided 
that  a  dean  of  any  cathedral  or  collegiate  church  during 
the  time  that  he  is  residing  upon  his  deanery,  and  also 
the  dean  or  subdean  in  any  of  the  royal  chapels  of  St. 
James's  or  Whitehall,  while  actually  engaged  in  performing 
the  duties  of  his  office,  shall  be  exempted  from  the  pe- 
nalties and  forfeitures  imposed  by  that  act  for  non-resi- 
dence on  any  benefice  which  he  may  hold;  and  be   is 
entitled  to  count  the  time  during  which  he  is  so  resident, 
or  engaged  in  performing  his  duties,  as  if  he  had  legally 
resided  during  the  same  time  on  some  other  benefice.01 
Pluralities.  By  the  same  statute  a  dean  is  prohibited  from  holding 

with  his  deanery  more  than  one  benefice,  and  from  holding 
any  preferment  in  any  other  cathedral  church** 
Rank  and  dig-        *n  runk  and  dignity  a  dean  of  this  kind  is  next  to  a 
nity.  bishop,  being  in  ecclesiastical  records  frequently  styled 

archipresbyter,  while  archdeacon  is  archidiaconus  only. 
Indeed,  in  some  respect  a  dean  is  co-ordinate  with  a  bishop, 
and  the  dean  and  chapter  in  some  instances  have  a  control 
over  their  bishop.  A  dean  and  chapter  together  as  a  cor- 
poration are  also  of  higher  rank  than  an  archdeacon. 
Average  annual  The  average  annual  income  of  deans,  notwithstanding 
income  of  deans,  the  particular  endowments  of  their  respective  cathedral  or 
collegiate  churches,  have  by  a  recent  act  been  fixed  as 
follows  :  of  Durham,  3000/. ;  of  St.  Paul's,  Westminster 
and  Manchester,  2000/. ;  of  every  other  cathedral  or  col- 
legiate church  in  England,  1000/. ;  of  St.  David's  and 
Llandaff  respectively,  700/. ;  and  the  arrangement  of  such 
annual  incomes,  and  the  mode  of  providing  for  their  pay* 

k  Canon  43.  »  3  &  4  Vict,  c  113,  a,  3. 

■1&2  Vict.  c.  106,  s.  38.    Vide  post,  Residence. 
»  Vide  pott,  Pluralities. 
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stent  by  contribution,  augmentation  or  endowment,  is  left 

to  the  ecclesiastical  commissioners.0 

The  holding  of  a  canonry  or  other  office  is  not  now  Holding  other 
necessary  to  the  holding  the  deanery  of  any  cathedral  office  not  neces- 
church  in  England,  nor  to  the  entitling  any  dean  to  his  £rfncome.t,Ue 
fall  share  of  the  divisible  corporate  revenues  of  such 
church,  although  such  share  may  not  formerly  have  been 
received  by  any  preceding  dean  otherwise  than  as  a  canon, 
*c.' 


Section  4. 
Of  Deans  and  Chapters. 

We  shall  further  speak  of  the  dean  in  connection  with  A  corporation 
the  chapter,   for  these  together  form  one  ecclesiastical  a&gregate- 
corporation  aggregate,  of  which  the  dean  is   the  head. 
The  chapter  is  a  body  of  persons  ecclesiastical,  formerly 
other  canons  or  prebendaries,  and  now  in  all  cases  canons, 
who,  as  we  have  seen,  were  originally  selected  by  the 
hahop  from  among  his  clergy  as  counsel  and  assistants  to 
him,  and  to  him  they  are  all  subordinate ;  but  like  all 
other  corporations  they  derive  their  corporate  capacity 
from  the  crown.    Any  act  done  by  them  in  such  corporate 
capacity  must  be  done  by  the  dean  and  chapter,  not  by  - 
the  chapter  only ;  for  it  is  essential  to  a  corporation  aggre- 
gate that  it  should  have  a  head,  without  which  it  is  incom- 
plete.'   Consequently,  during  the  vacancy  of  the  head-*  Vacancy  of 
•hip,  they  are  incapable  of  doing  any  valid  act  except  headship, 
that  of  appointing  another ;  and  for  the  same  reason  they 
are,  during  such  tune,  incapable  of  receiving  a  grant.    But 
this  is  to  be  understood  of  an  immediate  grant ;  for  if, 
iays  Lord  Coke,  during  the  vacation  of  the  abathie  of 
Dale,  a  lease  for  life,  or  a  gift  in  tail  be  made,  the  remainder 
to  the  Abbot  of  Dale  and  his  successors,  this  remainder 
is  good  if  there  be  an  abbot  made  during  the  particular 
estate/ 

The  principal  duties  of  the  dean  and  chapter,  with  re-  Duties  of  a 
•pect  to  the  bishop,  are  stated  to  be  threefold :  1st,  to  ^^d 
advise  and  assist  him  in  matters  of  religion ;  2nd,  to  elect  c 
him  on  a  vacancy,  both  of  which  duties  may  now  pro- 
bably be  considered  nominal ;  and  3rd,  to  consent  to  his 
pants,  leases,  &c,  which  is  still  necessary,  and  without 
which  they  are  not  binding. 

•  5 k  4  Vict  c.  113,  •.86}  4  &  6  Vict,  c  39,  a.  2. 

9  4  &  6  Vkt.  c  89,  a.  & 

'  I  Mack.  Com.  b.  1,  c.  18.  '  Co.  Litt.  263, 264. 
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Dean  has  no 
veto. 


Nor  any  sepa- 
rate power  in 
the  corporation. 


Warden,  &c. 
and  fellows  of 
colleges. 
Power  of 
warden,  &c. 


Deans  and  chapters  have  sometimes  an  ecclesiastical 
jurisdiction  in  several  neighbouring  parishes  and  deaneries ; 
and  this  ecclesiastical  jurisdiction  is  executed  by  their 
officials,  and  they  have  also  temporal  jurisdiction  in  the 
several  manors  belonging  to  them,  as  well  as  the  bishops, 
where  their  stewards  teep  courts. 

A  dean  and  chapter  have  the  same  power  to  make  bye 
laws  and  private  statutes  for  the  better  government  of 
their  own  body,  as  is  incident  to  every  corporation  aggre- 
gate, that  is  to  say,  such  statutes  made  by  the  majority 
are  binding  on  themselves  and  their  successors  so  long  as 
they  are  not  contrary  to  the  laws  of  the  land,  or  to  the 
general  policy  of  law.  And  as  to  the  constitution  of  the 
majority,  it  matters  not  whether  the  dean  be  included  in 
it  or  not ;  for  the  act  of  the  majority  is  deemed  the  act  of  ' 
the  whole  body,  that  is,  of  the  dean  and  chapter,  although 
the  dean  may  happen  to  be  dissentient :  formerly  it  may 
have  been  a  fertile  source  of  dispute  whether  the  dean 
had  any  power  which  would  be  tantamount  to  a  veto  on 
the  majority  of  the  chapters ;  but  such  questions  were 
set  at  rest  by  the  statutes  33  Hen.  VIII.  c.27,  and  6  Anne, 
c.  21/ 

Disputes  analogous  to  the  preceding  have  arisen  be- 
tween the  dean  on  the  one  hand,  and  tne  chapter  on  the 
other,  regarding  the  right  to  make  appointments  to  the 
choir,  or  to  nominate  to  preferments  belonging  to  the 
body ;  a  case  of  this  kind  was  referred  to  three  bishops,  in 
which  the  dean  of  Bristol  and  the  chapter  severally  claimed 
the  right  to  appoint  the  officers  of  the  cathedral.  And  a 
similar  case  from  Gloucester  was  referred  to  the  Arch- 
bishop of  Canterbury,  the  Master  of  the  Rolls,  and  the 

■  Black.  Comm.  b.  1,  c.  18,  nolo.  It  may  be  useful  to  many  of  the  clergy, 
who  as  fellows  of  colleges  foiro  a  part  of  a  corporation  aggregate,  to  know  that 
what  is  here  said  of  the  majority  in  the  case  of  a  dean  and  chapter  is  applicable 
also  to  the  case  of  a  warden  or  head,  by  whatever  name  he  may  be  called,  and 
fellows.  Even  wheie  a  negative  is  expressly  given  by  the  statutes  to  the  head 
of  any  society,  it  is  very  questionable  whether  such  statutes  are  not  made  void 
by  the  act  33  Hen.  8,  c.  27.  fiat  it  is  in  particular  the  usual  language  of  col- 
lege statutes  to  direct  that  many  acts  shall  be  done  by  gardianus  et  major  part 
sociorum  or  tnagtiter  or  propositus  et  major  part.  And  it  has  been  determined  by 
the  Court  of  King's  Bench,  and  by  the  visitors  of  Clare  Hall,  Cambridge,  and 
also  by  the  visitors  of  Dublin  College,  that  this  expression  does  not  confer  upon 
the  warden,  master  or  provost  any  negative,  but  that  his  vote  must  be  counted 
with  the  rest ;  and  that  he  is  concluded  by  a  majority  of  votes  against  him. 
(See  Christian's  note  to  Blackstone,  b.  1,  c.  18.)  The  heads  of  some  col- 
leges, however,  still  contend  for  the  power  of  initiating  any  business ;  and  that 
no  valid  act  can  be  done  at  any  meeting  of  the  society,  unless  proposed  by  the 
head.  This  power  is  tantamount  to  and  even  greater  than  a  veto ;  and  if 
any  such  should  appear  to  be  given  by  the  statutes,  it  is  presumed  that  it 
would  be  clearly  void  by  force  of  the  statute  before  mentioned,  and  also  ai 
being  contrary  to  the  common  law  of  the  land. 
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Dean  of  the  Arches ;  and  in  both  these  cases  it  was  de- 
ckled, that  as  in  the  right  of  making  statutes,  &c.  the  right 
was  in  the  dean  and  chapter ;  and  the  dean  being  absent, 
in  the  vice-dean  and  chapter.*  And  even  if  the  dean  and 
chapter  should  be  equally  divided  in  numbers  as  to  the 
filling  up  any  appointment  or  the  like,  the  dean  has  no 
casting  vote." 

A  statute  made  by  the  dean  and  chapter  is  to  be  con-  a  statute  made 
gidered  as  within  the  exceptions  before  mentioned,  and  t0  bind  ^eir 
therefore  void  if  it  were  to  bind  their  successors,  and  not  ^badf0™  °D  * 
themselves ;  and  this  is  so  declared  by  the  canon  law ;  but 
it  would  appear  also  to  be  void  at  common  law,  and  this 
seems  particularly  to  have  been  referred  to  by  Lord  Ellen- 
borough,  in  the  case  of  Garnett  v.  Gordon.* 

The  limitation  above  mentioned,  "  that  statutes  made  Such  statutes 
by  a  majority  are  binding  only  so  far  as  they  are  not  con-  ?fre  DOt  Wl^l?f 
trary  to  the  laws  of  the  land,  or  to  the  general  policy  of  ^erdpolicy  * 
law,"  has  given  rise  to  many  cases  of  dispute  as  to  the  of  law. 
validity  of  such  statutes. 

Thus  in  a  case  before  the  King's  Bench  in  the  year  And  if  contrary 
1813,  it  appeared  that  the  Bishoj)  of  Exeter,  together  with  ^etb^cSt°f 
the  chapter,  had  been  in  the  habit  of  making  private  sta-  cai  establish- 
totes ;  and  that,  by  a  statute  so  made  in  1663,  it  was  de-  ment  to  becon- 
clared,  that  whenever  any  canon  residentiary  should  cease  Jjj^  ™08t 
to  be  such  by  promotion  to  any  higher  degree  or  dignity 
in  the  Church  of  England,  he  should  nevertheless  retain 
to  his  own  use  the  profits  of  the  canonry  for  the  following 
year.    The  court  did  not  find  it  necessary  to  decide  whe- 
ther such  a  statute  was  valid,  because  in  the  case  before 
it  the  dean  had  ceased  to  be  such  by  a  voluntary  resigna- 
tion, in  order  to  attain  his  promotion  to  another  deanery ; 
but  Lord  Ellenborough  said,  that  such  a  statute  was  liable 
to  powerful  objections,  and  contrary  to  the  policy  of  the 
ecclesiastical  establishment;  and  at  all  events  to  be  con- 
strued strictly,  and,  according  to  its  very  letter,  unfavour- 
ably for  the  interests  of  those  who  had  ceased  to  be  canons: 
and  the  court  therefore  availed  itself  of  the  intervening 
resignation  to  decide  that  the  dean  was  not  entitled  to  the 
profits  of  the  canonry  which  had  accrued  subsequently.? 

In  this  case  the  profits  of  the  canonry  spoken  of  were  Pro6ts  of  a 
those  which  he  had  as  a  member  of  a  corporation  aggre-  ^vaGaLm""* 
gate;  the  proper  application  of  which  during  a  vacation 
seems  to  be,  that  they  should  be  divided  among  the  dean 
and  chapter.' 

1  Rosen's  £.  L.  295. 

1  Bailer,  J.,  in  Bukop  of  Chicht$Ur  v.  Harvard,  1  Darn.  &  East,  651. 
MM.&S.  205.  7  Garn$it  v.  Gordon,  1  M.  &  6. 205. 

»  Godolph.  Abr.  62, 
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But  in  the  case  of  The  King  against  The  Bishop  of 
Durham,  hereafter  mentioned,  the  merits  of  the  question 
are  stated  to  have  been,  that  Dr.  Sterne,  the  succeeding 
prebendary,  claimed  two  and  a  half  years'  profits  which 
nad  accrued  during  the  vacancy  of  the  stall  from  the  time 
of  the  death  of  Dr.  Benson,  which  profits  the  other  pre- 
bendaries had  received  and  divided  between  them.  The 
case  is  reported  upon  other  grounds,  and  it  does  not  ap- 
pear how  the  question  was  settled/  As  to  those  profits 
which  a  canon  or  prebendary  may  have  in  his  separate 
capacity  as  a  sole  corporation,  it  is  directed  by  statute 
that  they  should  go  to  his  successor,  toward  payment  of 
his  first  fruits.b 
Visitors  of  deans  It  is  incident  to  all  corporations  that  the  law  has  pro- 
and  chapters,  vided  proper  persons  to  visit,  inquire  into,  and  correct  all 
irregularities  that  may  arise  in  them ;  and,  with  regard  to 
all  ecclesiastical  corporations,  the  ordinary  is  their  visitor: 
so  constituted  by  the  canon  law,  and  from  thence  derived 
to  us.c  The  bishop  of  the  diocese  is  consequently  the 
visitor  of  every  dean  and  chapter ;  but  the  exact  limit  of 
his  power  as  such  visitor  does  not  seem  to  be  very  accu- 
rately defined ;  it  would  seem,  however,  that  his  visitato- 
rial power  extends  no  further  than  to  the  enforcing  a  pro* 
per  performance  of  the  duties  of  the  Church  :  though  we 
are  rather  furnished  with  authority  as  to  what  is  not,  than 
Extent  of  their  as  to  what  is  within  his  power  as  visitor.  Thus  in  the  case 
jurisdiction.  of  The  King  agaiust  fhe  Bishop  of  Durham  *  a  manda- 
mus was  applied  for  to  compel  the  bishop  to  exercise  his 
visitatorial  authority  in  ordering  the  restitution  of  the  pro* 
fits  of  a  vacant  prebend,  which  had  been  divided  among 
the  other  prebendaries  during  a  vacation;  it  was  con- 
sidered, however,  that  this  would  be  to  compel  him  to 
interfere  in  a  matter  of  property,  as  to  which  he  could 
have  no  jurisdiction.  And  Lord  Mansfield  in  that  case 
observed,  that  there  might  be  executors  or  representatives 
of  deceased  parties  in  the  case,  over  whom  the  bishop 
could  have  no  pretence  to  have  jurisdiction,  and  that  this 
alone  would  be  decisive.  A  vacant  canonry  in  the  cathe- 
dral church  of  Chichester  was  not  filled  up,  there  having  been 
two  candidates  for  the  office ;  and  the  dean  and  chapter, 
who  should  have  made  the  appointment,  being  equally 
divided  on  the  subject  In  this  state  of  circumstances,  the 
bishop  had  admonished  them  to  fill  up  the  vacancy,  and 
this  proving  ineffectual,  he  had  cited  them  to  appear  be- 
fore him  to  submit  to  his  power  as  visitor,  and  to  answer 

•  1  Burrows,  204.  *  S8  Ken.  8,  c.  11. 

*  Blackst.  b.  1,  c.  18.  d  1  Burrows,  204. 
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wkv  he  should  not,  by  his  power  and  authority,  ordinary 
ttd  visitatorial^  fill  up  the  vacancy,  by  reason  that  the 
right  of  so  doing  had  devolved  upon  him  for  that  time  by 
default  of  the  chapter  in  not  filling  up  the  vacancy  in  due 
time;  he  had  then  appointed  a  canon,  and  commanded  the 
dean  and  chapter  to  admit  him.  Under  these  circum- 
stances a  prohibition  was  granted  against  the  bishop  by 
the  Court  of  King's  Bench :  Mr.  Justice  Ashurst  observ- 
ing, that  the  person  elected  would  be  entitled  to  benefits 
which  he  would  receive  out  of  the  funds  of  the  church,  a 
matter  of  property  beyond  the  limits  of  the  visitatorial 
authority ;  but  he  seemed  to  doubt,  whether  the  bishop  in 
such  a  case  might  not  have  appointed  a  person  tempo- 
rarily, and  until  the  vacancy  was  filled  up,  so  that  the 
duties  of  the  church  might  have  been  properly  performed. 
But  the  opinion  of  Mr.  Justice  Buller  seemed  to  be  against 
ereo  such  a  limited  exercise  of  the  visitatorial  authority .• 
It  follows,  therefore,  that  there  is  no  lapse  to  the  bishop  in 
the  case  of  a  prebend  or  canonry.  It  seems  further  from 
the  words  of  Mr.  Justice  Buller  in  the  above  case,  that  if 
tfo  right  of  election  to  a  vacant  prebend  should  be  in  the 
chapter,  that  is  in  the  other  prebendaries,  they  have  a 
right  to  vote  by  proxy/ 

In  some  particular  cases  the  visitatorial  power  of  the  Oompoikfons. 
bishop  over  the  dean  and  chapter  is  restricted  by  what  are 
termed  compositions,  as  is  tne  case  in  the  two  ancient 
ecclesiastical  bodies  of  St.  Paul's  and  Lichfield.  By  the 
remissness  and  absence  of  the  bishops  of  Lichfield  from 
their  see,  in  going  to  Chester,  and  then  to  Coventry,  the 
deans  had  great  power  lodged  in  them  as  to  ecclesiastical 
Jurisdiction  there,  and,  after  long  contests,  the  matter 
came  to  a  composition  in  the  year  1428,  by  which  the 
hiahops  were  to  visit  them  but  once  in  seven  years,  and  the 
chapter  had  jurisdiction  over  their  own  peculiars.  •  So,  in 
the  Church  of  Sarum,  the  dean  has  a  very  large  jurisdic- 
tion, which  is  therefore  probably  of  considerable  antiquity, 
h«t  upon  contest,  it  was  settled  by  composition  between 
the  bishop,  dean  and  chapter,  in  the  year  1391.  And 
where  there  are  no  compositions,  it  depends  upon  custom, 
which  limits  the  exercise,  although  it  cannot  deprive  the 
biahop  of  his  diocesan  right.8 

The  dean  and  chapter  as  a  body  are,  of  common  right,  Office  of  the 
guardians  of  the  spiritualties  of  the  bishopric  during  a  feer^u^icv\acpa"4 
vacation,  although  the  archbishop  now  usually  has  that  tionofthesee/ 

•  Bfafcpof  CMttaCtrT.  Howard  and  Webber,  1  Dura,  &  East,  650. 
'  Mr.  J.  Boiler,  in  Bishop  of  Chichester  ▼»  Harward  and  Webber. 
«Bwa'iE.L.Dewi. 
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Deans  of  West- 
minster and 
Manchester 
without  bishop. 


Chapter  without 
bishop  or  dean. 


Where  two  sees 
have  been  con- 
solidated, what 
acts  to  be  done 
by  each  chapter. 


Ecclesiastical 
commission. 


right  by  prescription  or  composition ;  but  when  the  arch- 
bishopric is  vacant,  the  dean  and  chapter  of  the  archiepis- 
copal  see  are  guardians  of  the  spiritualties  throughout  the 
province.11 

In  some  places  there  is  a  dean  and  chapter  where  there 
is  no  episcopal  see,  as  is  the  case  at  Westminster  and 
Manchester,  and  these  are  called  chapters  of  a  collegiate 
church,  as  the  others  are  called  chapters  of  a  cathedral; 
and  some  chapters  there  are  in  which  formerly  there  was 
no  dean,  as  that  of  St.  David's,  where  the  bishop  was  the 
head  of  the  chapter,  but  now,  as  observed  in  the  last 
section,  the  precentor  of  that  cathedral  has  the  style  of 
dean. 

And  as  there  may  be  a  dean  and  chapter  without  a 
bishop,  and  a  bishop  and  chapter  without  a  dean,  so  there 
may  also  be  a  chapter  without  either  bishop  or  dean,  as  is 
the  case  in  the  collegiate  church  of  Southwell ;'  but  in  all 
these  excepted  cases  the  chapter  retains  its  character  and 
rights  as  a  corporation  aggregate,  so  that  what  has  been 
already  said  of  it  in  this  respect  is  in  all  cases  applicable. 

Where  two  sees  have  been  consolidated,  a  bishop  may 
have  two  chapters,  or  deans  and  chapters,  as  where  the 
see  of  Lismore  had  been  united  to  that  of  Waterford,  in 
which  case  the  chapter  of  Lismore  only  confirmed  the 
grant  of  lands  belonging  to  the  see  of  Lismore;  and  in 
like  manner  the  chapter  of  Waterford  only  confirmed  the 
grant  of  lands  belonging  to  the  see  of  Waterford,  and  the 
judges  held  such  confirmation  to  be  good  and  sufficient, 
on  the  ground  that  it  must  have  been  so  intended  at  the 
time  of  the  union;  but  otherwise  they  held  that  both 
chapters  ought  to  have  confirmed.1"  Such  double  confirm- 
ation, however,  appears  to  have  been  deemed  unneces- 
sary, and  accordingly,  in  the  recent  union  of  the  sees  of 
Gloucester  and  Bristol,  it  is  particularly  provided  that  all 
episcopal  acts  requiring  confirmation  by  the  dean  and 
chapter,  are  to  be  confirmed  by  the  dean  and  chapter  to 
whom  the  right  would  have  belonged,  if  the  sees  had  not 
been  united. ' 

A  considerable  alteration  has  recently  been  made  in  the 
constitution  of  the  various  chapters  throughout  England 
and  Wales,  by  the  recommendation  and  under  the  sanc- 
tion of  the  ecclesiastical  commission,  the  nature  and  ob- 
jects of  which  have  been  already  mentioned. 

h  Godolph.  Abr.  56 ;  Rogers's  £.  L.    *  Rogers's  E.  L.    k  Godolph.  Abr.  68, 
1  Order  in  council,  gazetted  on  the  7th,  registered  on  the  8th  Oct.  1836,  at 
Bristol,  Bltndford,  and  Gloucester, 
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The  commissioners  having  in  the  years  1835  and  1836 
made  four  several  reports  with  reference  to  the  suspension 
of  appointments  to  dignities  and  offices  in  cathedral  and 
collegiate  churches,  an  act  of  parliament  was  passed,01 
which,  after  reciting  some  material  parts  of  these  reports, 
declares  that  no  appointment,  presentation,  or  collation, 
should  for  the  space  of  one  year  be  made  to  any  canonry,  Suspension  of 
prebend,  or  dignity  in  any  cathedral  church  in  England  or  cathedr*1  *p- 
Wales  then  vacant,  or  to  become  vacant  during  the  con-  SluSTcaselu 
tinuance  of  the  act :  provided  that  this  should  not  be  con- 
strued to  apply  to  any  archdeaconry  or  deanery,  except 
only  the  deanery  of  Wolverhampton ;  nor  to  the  dignity  of 
precentor  of  St.  David's ;  nor  to  any  canonries  of  York, 
St  Paul's  in  London,  Carlisle,  Chichester,  and  Lincoln; 
nor  to  the  canonries  of  Christchurch  annexed  to  the  regius 
professorships  of  divinity  and  Hebrew  at  Oxford ;  nor  to 
the  prebend  in  the  church  of  Worcester  annexed  to  the 
Margaret  professorship  of  divinity  at  Oxford ;  nor  to  the 
two  prebends  of  Westminster,  which  the  commissioners 
recommended  to  be  annexed  to  the  parishes  of  St.  Mar- 
garet and  St.  John,  Westminster ;  nor  to  the  fourth  prebend 
of  Durham,  to  be  annexed  to  the  archdeaconry  of  Durham; 
nor  to  the  prebends  in  the  cathedral  churches  of  Gloucester, 
Norwich,  and  Rochester,  respectively  annexed  to  the  mas- 
terships of  Pembroke  College,  Oxford,  and  Catherine  Hall 
in  Cambridge ;  the  provostship  of  Oriel  College,  Oxford ; 
and  the  archdeaconry  of  Rochester  respectively ;  nor  to 
any  prebend  then  enjoyed  by  the  Bishops  of  Lincoln, 
Lichfield,  Exeter,  and  Salisbury,  in  the  chapters  of  their 
respective  sees ;  nor  to  any  benefice  without  cure  of  souls 
in  the  patronage  of  any  college  in  either  of  the  universities, 
or  of  any  private  patron ;  nor  to  any  canonry  of  Christ- 
church,  Oxford,  by  the  vacancy  of  which  the  canonries 
would  be  reduced  below  the  number  of  six ;   nor  to  any 
prebend  or  canonry  in  the  chapter  of  any  other  cathedral 
or  collegiate  church  in  England,  or  royal  chapel  of  Windsor, 
or  the  collegiate  churches  of  Ripon  or  Westminster,  by  the 
vacancy  of  which  the  prebends  or  canonries  in  such  chap- 
ters respectively  would  be  reduced  below  the  number  of 
four^  nor  to  any  canonry  in  the  chapter  of  either  of  the 
cathedral  churches  of  Wales,  by  the  vacancy  of  which  the 
canonries  in  such  chapters  would  be  reduced  below  the 
number  of  two. 

The  intention  ultimately  contemplated  might  have  been 
anticipated  from  the  exceptions  above  specified,  which,  in 
»  6  fit  7  Will.  4,  c.  67. 
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the  cathedra]  and  collegiate  churches  in  England,  seemed 
to  point  to  four  as  the  number  of  canons  or  prebendaries, 
ana  in  Wales  to  two  only. 

With  regard  to  the  emoluments  of  the  prebends  and 
canonries  which  were  thus  to  continue  vacant,  it  was  pro- 
vided that  all  such  profits  and  emoluments  should,  in  as 
full  and  effectual  a  manner  as  if  a  successor  had  been  ap- 
pointed to  receive  the  same,  be  paid  to  the  treasurer  of 
Queen  Anne's  Bounty,  to  whom  were  granted  the  same 
remedies  for  recovering  the  same  as  a  successor  would  have 
had,  save  that  he  had  no  power  to  grant  leases  or  to  pre- 
sent to  benefices. 

Such  treasurer  was  directed  to  keep  an  account  of  all 
receipts,  and  allow  all  costs,  expenses,  and  outgoings 
whicn  would  have  fallen  on  the  deceased  incumbent. 

But  it  was  directed  that  nothing  in  the  act  should  affect 
the  profits  or  emoluments  of  any  dignity,  &c.  then  vacant, 
which  had  been  already  divided  or  earned  to  any  particular 
account,  according  to  the  statutes,  customs,  or  usages  of 
the  cathedral  or  collegiate  church  in  which  such  dignity 
might  be  founded." 
Permanent  As  the  two  acts  of  which  we  have  last  spoken,  6  &  6 

de^nd  "  ^  WilL  IV'  C'  30>  and  2  &  8  Vict  C*  65>  Were  intellded  to  ** 

chapters.  only  temporary  in  their  operation,  and  have  been  since 

repealed,  it  does  not  appear  to  be  useful  to  enter  more 
fully  into  their  provisions :  neither  will  it  be  necessary  to 
explain  the  recommendations  of  the  ecclesiastical  commis- 
sioners, in  respect  to  the  deans  and  chapters  during  the 
succeeding  years.    For  these,  so  far  as  they  have  been 
adopted  by  the  legislature,  will  appear  from  the  provisions 
of  the  important  act  of  parliament  passed  in  the  year  1 840,° 
by  which  their  recommendations  touching  cathedral  and 
collegiate  churches  have  with  certain  modifications  become 
law. 
All  members  of      By  that  act  it  has  been  enacted,  that  henceforth  all  the 
uTitvlS6'  ^     members  of  chapters,  except  the  dean,  in  every  cathedral 
canons.  or  collegiate  church  in  England,  and  in  the  cathedral 

churches  of  St.  David  and  Llandaff,  shall  be  styled  canons  ;p 
and  subject  to  certain  provisions  contained  in  the  act,  the 
Number  of        number  of  these  canons  in  the  several  following  cathedral 

canons  in  the     or  collegiate  churches  throughout  England  and  Wales  is 
severalchapters.  for  the  foture  to  be  M  follow8 . 

»  5  &  6  Will.  4,  c.  30,  s.  3.        •  3  &  4  Vict.  c.  113.       p  Sect.  1. 
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Ill 


Cethtdr  al  or  Collegiate 
I             Church. 

Namber 

of 
Canons. 

Cathedral  or  Collegiate 
Church. 

Number 

of 
Canons. 

Canterbury  <••••• 

Durham 

Hj 

6 
6 
6 
6 
S 
5 
4 
4 
4 
4 
4 
4 
4 
4 

Manchester     .... 

Norwich 

St.  Paul's  London 
Peterborough .... 

Ripon 

Rochester    

Salisbury 

Wells 

Windsor 

Worcester   

York    

4 
4 
4 

i 

4 
4 
4 
4 
4 
4 
2 
2i 

Westminster 
Winchester ...... 

Exeter 

Bristol     

Carlisle    

Chester    

Chichester     

Gloucester 

Hereford  •••••••• 

Lichfield 

Lincoln    

St  David's 

Llandaff 

The  manner  in  which  the  reduction  of  canons  from  their  The  change  how 
present  number  to  that  fixed  for  the  future  is  to  take  place  t0  **  effccted* 
in  the  different  chapters  is  as  follows : 

Canterbury. — Six  canonries  shall  be  suspended  in  the 
following  order :  the  canonry  firstly  vacant  shall  be  sus- 
pended ;  and  the  canonry  now  held  by  the  Archdeacon  of 
Canterbury,  and  the  canonry  secondly  vacant,  shall  be 
subject  to  the  provisions  in  tne  act  contained1*  respecting 
the  endowment  of  archdeaconries  by  the  annexation  of 
canonries  thereto;  and  the  canonry  thirdly  vacant  shall 
be  suspended,  and  the  canonry  fourthly  vacant  shall  be 
filled  up  by  her  majesty ;  and  the  two  canonries  fifthly  and 
sixthly  vacant  shall  be  suspended,  and  the  then  next  va- 
cant canonry  shall  be  filled  up  by  her  majesty ;  and  the 
two  canonries  which  shall  then  next  be  vacant  shall  be 
suspended ;  and  thereafter,  upon  every  fourth  vacancy 
among  the  canonries  not  annexed  to  any  archdeaconry,  the 
Archbishop  of  Canterbury  shall  appoint  a  canon,  and  all 
other  vacancies  among  such  last  mentioned  canonries  shall 
be  filled  up  by  her  majesty.* 

Durham,  Worcester  and  Westminster. — Six  canon- 
ries shall  be  suspended  in  the  following  order:  the  first 
two  vacant  canonries  shall  be  suspended,  and  the  canonry 
thirdly  vacant  shall  be  filled  up ;  and  the  two  canonries 
fourthly  and  fifthly  vacant  shall  be  suspended,  and  the 
then  next  vacant  canonry  shall  be  filled  up ;  and  the  two 
canonries  which  shall  then  next  be  vacant  shall  be  sus- 
pended.1 

i  Schedule  to  3  &  4  Vict.  c.  113.  r  See  post,  Archdeacon. 

•  Sect.  4.  *  Sect.  8. 


Digitized  by 


Google 


112  OF  THE  RIGHTS,  DUTIES,  ETC.  OF  ECCLESIASTICAL  PERSONS. 

Windsor. — Eight  canonries  shall  be  suspended  in  the 
following  order : — The  first  two  vacant  canonries  shall  be 
suspended,  and  the  canonry  thirdly  vacant  shall  be  filled 
up ;  and  the  two  canonries  fourthly  and  fifthly  vacant  shall 
be  suspended,  and  the  then  vacant  canonry  shall  be  filled 
up ;  and  the  two  canonries  which  shall  then  next  be  va- 
cant shall  be  suspended,  and  the  then  next  vacant  canonry 
shall  be  filled  up ;  and  the  two  canonries  which  shall  then 
next  be  vacant  shall  be  suspended.0 

Winchester. — Seven  canonries  shall  be  suspended  in 
the  following  order: — The  two  canonries  secondly  and 
thirdly  vacant  shall  be  suspended,  and  the  canonry  fourthly 
vacant  shall  be  filled  up ;  and  the  two  canonries  fifthly  and 
sixthly  vacant  shall  be  suspended,  and  the  next  vacant 
canonry  shall  be  filled  up ;  and  the  two  canonries  eighthly 
and  ninthly  vacant  shall  be  suspended,  and  the  then  next 
vacant  canonry  shall  be  filled  up ;  and  the  canonry  which 
shall  then  next  be  vacant  shall  be  suspended/ 

Exeter. — Three  canonries  shall  oe  suspended;  the 
canonry  held  in  commendam  with  the  bishopric  of  Exeter 
shall  immediately  upon  the  vacancy  thereof  be  suspended ; 
and  the  two  canonries  thirdly  and  fourthly  vacant  (not 
being  either  of  them  the  canonry  so  held  in  commendam) 
shall  be  also  suspended ;  and  the  canonry  secondly  vacant 
shall  be  subject  to  the  provisions  in  this  act  contained  re- 
specting the  endowment  of  archdeaconries  by  the  annexa- 
tion of  canonries  thereto.y 

Bristol,  Chester,  Gloucester,  Norwich,  Peterborough, 
Ripon,  Rochester,  Salisbury  and  Wells. 

Two  canonries  shall  be  suspended  in  the  following  order: 
the  first  vacant  canonry  shall  be  suspended ;  the  canonry 
secondly  vacant  shall  be  filled  up;  the  canonry  thirdly 
vacant  shall  be  suspended ;  the  sub-deanery  in  the  church 
of  Ripon  shall,  immediately  upon  the  vacancy,  be  also 
suspended;  and  at  Peterborough  the  canonry  secondly 
vacant  shall  be  subject  to  the  provisions  in  the  act  con- 
tained for  the  endowment  of  archdeaconries  by  the  an- 
nexation of  canonries  thereto.2 

Ely. — The  two  canonries  fourthly  and  fifthly  vacant 
shall  be  suspended. 

Lichfield. — Two  canonries  shall  be  suspended  in  the 
following  order : — The  first  vacant  canonry  shall  be  sus- 
pended ;  and  the  canonry  annexed  to  the  rectory  of  the 
church  of  St.  Philip  in  Birmingham  shall,  immediately 
upon  the  vacancy  thereof,  be  detached  from  the  said  rec- 

»  Sect.  9.*  *  Sect  10. 

y  Sect.  11.    See  post,  Archdeacon.  *  Sect.  13. 
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tory,  and  be  also  suspended ;  and  this,  therefore,  whenever 
it  may  happen.* 

Hereford. — The  first  vacant  canonry  shall  be  sus- 
pended.1* 

Southwell.-— All  the  canonries,  except  the  one  held  by 
the  Archdeacon  of  Nottingham,  as  the  vacancies  happen, 
shall  be  suspended.6 

St.  David's  and  Llandaff.  —  All  appointments  to 
canonries  shall  be  suspended  until  the  number  in  each 
cathedral  is  reduced  to  two.d 

The  following  cases  are  excepted;  so  that  the  suspension  Cases  in  which 
is  not  to  take  place  in  the  order  above  mentioned.  **««  »b°ve  '»l<* 

Canterbury.— The  canonry  held  by  the  Archdeacon  of  ^SKTjS- 
Canterbury. 

Ely. — Any  canonry  which  may  be  annexed  to  any  pro- 
fessorship in  the  university  of  Cambridge. 

Durham. — The  canonry  which  is  prospectively  annexed 
to  the  archdeaconry  of  Durham. 

Westminster. — The  canonries  to  which  the  rectories 
of  St  Margaret  and  St.  John,  Westminster,  are  respec- 
tively to  be  annexed. 

Gloucester. — The  canonry  annexed  to  the  mastership 
of  Pembroke  College,  Oxford. 

Rochester. — The  canonries  annexed  to  the  provostship 
of  Oriel  College,  Oxford,  and  to  the  archdeaconry  of 
Rochester  respectively. 

Norwich.— The  canonry  annexed  to  the  mastership  of 
Catherine  Hall,  Cambridge. 

Salisbury. — The  canonry  connected  with  the  residen- 
tiary house  called  Leyden  Hall. 

Also  any  canonry  in  any  cathedral  or  collegiate  church  General  excep- 
which  shall  hereafter,  under  the  authority  of  this  act,  be  tion- 
permanently  annexed  to  any  archdeaconry  or  archdeacon- 
ries, or  any  office  in  the  University  of  Durham ;  but  if  any 
canonry  so  held,  annexed,  or  connected,  or  to  be  annexed, 
shall  lie  vacant  in  such  order,  as  that,  according  to  the 
before-mentioned  provisions,  it  would  be  one  of  the  canon- 
ries to  be  suspended,  the  vacancy  thereof  shall  not  be 
counted  as  a  vacancy  subject  to  such  provisions.6 

All  the  vacancies  of  canonries  which  existed  at  the  time 
of  passing  the  act,  by  virtue  of  the  act  for  their  suspension, 
which  has  been  already  mentioned,  were  directed  to  be 
considered  vacancies  for  the  purposes  before  mentioned, 

*  Sect.  13.  fc  Sect.  14.  c  Sect  18. 
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and  to  be  counted  for  these  purposes  in  the  numerical 
order  in  which  they  had  happened.6 
One  suspended       In  any  cathedral  church  m  which,  by  the  suspension  of 
beDfiUe<imayt      c*110111^68*  the  number  of  canons  shall  be  reduced  to  four, 
endow  arcil-0    one  °^  suc'1  suspended  canonries  may,  if  it  be  deemed 
deaconries.        necessary  for  the  purpose  of  endowing  any  archdeaconry 
or  archdeaconries,  be  filled  up,  subject  to  the  provisions  in 
the  act  contained  respecting  tne  endowment  of  archdeacon- 
ries by  the  annexation  of  canonries  thereto. 
Power  to  re-  The  suspension  of  these  canonries  might  rather  be  called 

move  the  sus-  a  suppression  of  them,  as  it  will  ordinarily  be  complete 
woonries'under  anc'  ^na'  >  but  it  is  nevertheless  provided  that  a  plan  may 
special  circum-  from  time  to  time  be  laid  before  the  ecclesiastical  com- 
siances.  missioners  for  England  by  any  of  the  said  chapters  of  the 

several  cathedral  and  collegiate  churches,  with  the  sanc- 
tion of  the  visitors  of  the  said  churches  respectively,  for 
removing  the  suspension  from  and  re-establishing  any 
canonry  or  canonries  which  shall  have  been  suspended  by 
or  under  the  provisions  of  the  act,  by  assigning,  towards 
the  re-endowment  of  any  such  canonry  or  canonries,  a 
portion  of  the  divisible  corporate  revenues  remaining  to 
the  said  chapters  respectively,  after  paying  to  the  said 
ecclesiastical  commissioners  the  profits  and  emoluments 
accruing  to  the  said  commissioners  from  the  suspended 
canonry  or  canonries ;  so  that  the  profits  and  emoluments 
of  such  suspended  canonry  or  canonries  be  not  diminished 
by  the  removal  of  such  suspension ;  and  also  by  accepting 
and  assigning  for  the  same  purpose  any  furtner  endow- 
ment in  money,  or  in  lands,  tithes,  or  other  hereditaments, 
such  lands,  tithes,  or  other  hereditaments,  not  exceeding 
in  yearly  value  the  sum  of  200/.  for  each  canonry  from 
which  the  suspension  shall  have  been  so  removed;  and 
also  by  annexing  to  any  such  canonry,  from  which  the 
suspension  shall  nave  been  so  removed,  any  suitable  bene- 
fice or  other  preferment  in  the  patronage  of  the  said  chap- 
ters respectively,  or  of  any  other  patron,  with  the  consent 
of  such  patron,  and  where  any  bishop  is  patron,  with  con- 
sent of  tne  archbishop ;  and  any  sucn  plan  may  be  carried 
into  effect  by  the  authority  in  the  act  provided/  and  such 
alterations  may  be  made  in  the  existing  statutes  and  rules 
of  the  said  chapters  respectively  as  the  case  may  require, 
under  the  authority  in  trie  act  provided  for  making  altera- 
tions in  existing  statutes.* 

Two  of  the  canonries  of  Westminster  are  henceforth  for 

e  Seel.  15.  f  See  ante,  Ecclesiastical  Commission.  *  Sect  21. 
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em  to  be  annexed  to  the  rectories  of  St.  Margaret's  and 
8t  John's,  in  that  parish. 

With  regard  to  the  right  to  any  part  of  the  property  of  Non-residen- 
the  chapter,  it  is  declared  that  no  presentation,  collation,  ^^to^e 
donation,  admission,  election,  or  other  appointment  to  the  right  to  any"6 
dignity  or  office  of  subdean,  chancellor  of  the  church,  endowment. 
vice-chancellor,  treasurer,  provost,  precentor,  or  succentor, 
nor  to  any  prebend  not  residentiary  in  any  cathedral  or 
collegiate  church  in  England,  or  in  the  cathedral  churches 
of  St.  David  and  Llandaff,  or  in  the  collegiate  church  of 
Brecon,  shall  convey  any  right  or  title  whatsoever  to  any 
lands,  tithes,  or  other  hereditaments,  or  any  other  endow- 
ment or  emolument  whatsoever  now  belonging  to  such 
dignity,  office  or  prebend,  or  enjoyed  by  the  holder  thereof 
in  right  of  such  dignity,  office  or  prebend,  or  any  part 
thereof ;  provided  that  this  shall  not  be  construed  to  de- 
prive any  present  or  future  holder  of  any  office  in  any 
cathedral  or  collegiate  church,  actually  performing  duties 
in  respect  of  such  office,  of  any  stipend  or  other  emolu- 
iwnt  heretofore  accustomably  assigned  to  such  office,  or 
paid  to  the  holder  thereof,  according  to  the  statutes  of 
*och  church,  out  of  the  revenues  thereof.11 

In  every  cathedral  or  collegiate  church  wherein  there  statutes  and 
exists  any  statute  or  custom  for  assigning  to  the  dean  or  customs  for 
to  any  canon  any  land,  tithes,  or  other  hereditaments,  in  ^^ejutes 
addition  to   his  share  of  the  corporate  revenues,  or  for  repealed, 
appropriating  separately  to  the  dean  or  any  canon  during 
his  incumbency  the  proceeds  of  any  land,  tithes,  or  other 
hereditaments,  part  of  the  corporate  property  of  the  chapter, 
every  such  statute  and  custom,  or  every  such  part  thereof, 
**  relates  to  such  assignment  or  appropriation,  shall  be 
repealed  and  annulled  as  to  all  deans  and  canons  hereafter 
appointed :  provided  nevertheless  that  any  small  portion 
of  land,  situate  within  the  limits  and  precincts  of  any 
cathedral  or  collegiate  church,  or  in  the  vicinity  of  any 
residentiary  house,  may  be  reserved  to  such  church,  or 
permanently  annexed  to  such  residentiary  house,  by  the 
authority  in  the  act  provided.1 

As  to  the  revenues  of  the  Chapter  of  Durham,  it  is  pro-  Pro? ision  for 
vided  that  so  soon  as  conveniently  may  be,  such  arrange-  the  University 
ments  shall  be  made  with   respect  to  the  deanery  and  of  revenues  of* 
canonries  in  the  cathedral  church  of  Durham  and  their  the  Chapter, 
revenues,  as  upon  due  inquiry  and  consideration  of  an  act 
passed  in  the  second  year  of  the  reign  of  his  late  majesty, 
intituled,  "  An  Act  to  enable  the  Dean  and  Chapter  of 
Durham  to  appropriate  part  of  the   Property  of  their 
h  Sect.  22.  »  Sect,  28 ;  and  see  Ecclesiastical  Commission. 
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Provision  for 
the  Chapter  of 
St.  David's. 


And  of  Llan* 
daff. 


And  of  Brecon. 


Separate  pa- 
tronage of  mem- 
bers of  the  chap- 
ter vested  in  the 
bishop. 


Church  to  the  Establishment  of  an  University  in  connexion 
therewith  for  the  Advancement  of  Learning,"  and  of  the 
engagements  entered  into  by  William,  late  Bishop  of 
Durham,  and  the  dean  and  chapter  of  Durham,  shall  be 
determined  on,  with  a  view  to  maintaining  the  said  uni- 
versity in  a  state  of  respectability  and  efficiency ;  provided 
that  in  such  arrangements  due  regard  shall  be  had  to  the 
just  claims  of  any  existing  officer  of  the  said  university ,k 

The  canonries  at  St  David  shall  be  in  the  direct  patron- 
age of  the  Bishop  of  St.  David's ;  and  so  soon  as  con- 
veniently may  be,  the  canons  may  be  respectively  insti- 
tuted or  licensed,  as  the  case  may  be,  to  the  cure  of  souk 
in  the  parish  of  St.  David ;  and  the  whole  divisible  corpo- 
rate revenues  shall  be  divided  into  twenty-four  parts,  ten 
of  which  parts  shall  be  assigned  to  the  dean,  and  five  to 
each  canon,  and  the  remaining  four  parts  shall  be  assigned 
as  an  endowment  to  the  archdeacon  of  Cardigan.1  And 
so  soon  as  conveniently  may  be,  the  canons  of  Llandaff 
may  be  instituted  or  licensed,  as  the  case  may  be,  to  the 
cure  of  souls  in  the  parishes  of  Llandaff  and  Whitchurch 
respectively ;  and,  after  the  reservation  to  the  Lord  Bishop 
of  Llandaff  of  one  seventh  part  (being  his  present  share) 
of  the  whole  divisible  corporate  revenues,  the  remainder 
thereof  shall  be  divided  among  the  three  members  of  the 
chapter,  in  the  proportions  of  half  to  the  dean,  and  one 
quarter  to  each  of  the  canons.™ 

Due  provision  is  henceforth  to  be  made  out  of  the  endow- 
ments belonging  to  the  prebends  in  the  collegiate  church 
of  Brecon  for  the  archdeaconries  of  Brecon  and  Carmar- 
then. 

Restrictions  and  alterations  are  imposed  and  made  by 
the  act  upon  and  in  the  right  of  patronage,  whether  vested 
in  the  individual  members  of  the  chapter  separately  or  in 
the  chapter  collectively ;  the  patronage  of  the  individual 
members  is  taken  away,  and  transferred,  for  it  is  declared 
that  the  patronage  of  all  benefices  with  cure  of  souls,  pos- 
sessed by  deans,  and  other  individual  members  of  chapters, 
in  right  of  any  separate  estates  held  by  them  as  such  mem- 
bers, or  possessed  by  prebendaries,  dignitaries,  or  officers 
not  residentiary,  in  right  of  their  prebends,  dignities,  or 
offices  respectively,  shall  be  transferred  to  and  vested  in 
the  respective  bishops  of  the  dioceses  in  which  the  benefices 
shall  be  respectively  situate  :  provided,  with  respect  to  any 
benefice  now  or  heretofore  possessed  by  any  dean,  in  right 
of  any  separate  estate  held  fcy  him  as  such  dean,  that  every 
future  dean  of  the  same  deanery  may,  upon  any  vacancy 
*  Sect.  37.  '  Sect,  30.  »  Sect.  40, 
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of  such  benefice,  present  himself  thereto.  That  with  re- 
spect to  benefices  in  the  patronage  of  the  prebendaries  of 
the  collegiate  church  of  Southwell,  the  same  shall,  as  soon 
as  conveniently  may  be,  be  transferred,  so  as  to  become 
vested,  as  the  prebends  fall  in  respectively,  partly  in  the 
Bishop  of  Ripon  and  partly  in  the  Bishop  of  Manchester, 
in  such  proportion  as  shall  be  determined  on ;  and  upon 
the  vacancy  of  any  such  last-mentioned  benefice,  before 
the  patronage  thereof  shall  have  been  so  transferred,  it 
shall  be  lawral  for  the  Bishop  of  Ripon  for  the  time  being 
to  present  thereto.0 

The  patronage  of  the  chapter  is  restricted  only,  it  being  Patronage  of 
directed  that  upon  the  vacancy  of  any  benefice  in  the  toe  chapter 
patronage  of  the  chapter  of  any  cathedral  or  collegiate  genera  y# 
church,  the  chapter  shall  present  or  nominate  thereto  either  On  whom  it 
a  member  of  such  chapter  or  one  of  the  archdeacons  of  the  JJJ^6  con" 
diocese,    or   a  non-residentiary   prebendary  or   honorary 
canon,  as  the  case  may  be,  or  any  spiritual  person  who 
shall  have  served  for  five  years  at  the  least  in  the  office  of 
minor  canon  or  lecturer  of  the  same  church,  or  of  master 
of  the  grammar  or  other  school  (if  any)  attached  to  or  con- 
nected with  such  church,  or  as  incumbent  or  curate  in  the 
same  diocese,  or  as  public  tutor  in  either  of  the  Univer- 
sities of  Oxford  and  Cambridge ;  or  who,  so  far  as  relates 
to  the  cathedral  church  of  Durham,  shall  have  served  for 
the  like  term  in  the  office  of  professor,  reader,  lecturer,  or 
tutor  in  the  said  University  of  Durham,  or  shall  have  been 
educated  thereat,  and  shall  be  a  licentiate  or  graduate  in 
theology  therein,  or  who  shall  have  served  as  incumbent  or 
curate  within  the  same  diocese  for  the  period  aforesaid ;  and 
that  every  such  office  of  minor  canon,  lecturer,  schoolmaster, 
professor,  reader,  lecturer,  or  tutor,  shall  immediately,  upon 
the  expiration  of  one  year  from  the  time  of  his  institution 
to  such  benefice,  if  not  previously  resigned,  become  and 
be  vacant ;  and  that  if  neither  a  member  of  the  chapter 
nor  an  archdeacon  of  the  diocese,  nor  a  minor  canon  nor 
lecturer,  nor  such  schoolmaster,  incumbent  or  curate,  pro- 
fessor, reader,  lecturer,  tutor,  licentiate,  or  graduate,  as  the 
case  may  be,  shall  be  presented  or  nominated  to  such 
benefice  within  six  calendar  months  from  the  time  of  the 
vacancy  thereof,  the  bishop  of  the  diocese  in  which  the 
same  is  situate  may,  within  the  next  six  calendar  months, 
collate  or  license  thereto  any  spiritual  person  who  shall 
have  actually  served  within  such  diocese  as  incumbent  or 
curate  for  five  years  at  the  least ;  and  if  no  such  collation 
or  license  shall  be  granted  within  such  time,  the  right  of 
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Profits  of  sus- 
pended canon- 
ries  to  be  paid 
to  and  their 
estates  vested 
in  the  commis- 
sioners. 


Proviso  for  the 
fabric  fund. 


Commissioners 
may  in  certain 
cases  contribute 
to  fabric  fund. 


presentation  or  nomination  to  such  benefice  for  that  turn 
shall  lapse  to  the  archbishop  of  the  province.* 

All  profits  and  emoluments  of  each  and  every  canonry 
suspended  as  before  mentioned,  whether  consisting  of  or 
arising  from  rents,  fines,  compositions,  dividends,  stipends, 
or  other  emoluments  whatsoever,  as  to  every  such  canonry 
vacant  at  the  passing  of  the  act,  and  as  to  every  other  im- 
mediately upon  and  from  the  vacancy  thereof,  are  directed 
from  time  to  time  to  be  paid  to  the  ecclesiastical  commis- 
sioners for  England,  in  like  manner  as  the  holder  of  suck 
canonry,  if  he  had  remained  in  possession,  or  the  successor 
thereto,  if  a  successor  bad  been  appointed,  and  had  duly 
qualified  himself  by  residence  and  otherwise,  according  to 
the  statutes  and  usages  of  his  church,  to  receive  his  fall 
portion  of  the  emoluments  thereof,  would  have  been  enti- 
tled to  receive  the  same ;  and  all  the  estate  and  interest  (if 
any)  which  such  successor  would  have  had  in  any  lands, 
tithes  and  other  hereditaments  (except  any  right  of  patron- 
age) annexed  or  belonging  to  or  usually  held  and  enjoyed 
with  such  canonry,  or  whereof  the  rents  and  profits  have 
been  usually  taken  and  enjoyed  by  the  holder  of  such 
canonry  as  such  holder  separately,  and  in  addition  to  his 
share  (if  any)  of  the  corporate  revenues  of  such  chapter, 
as  to  all  vacancies  subsisting  at  the  passing  of  this  act, 
and  as  to  all  others  immediately  upon  such  vacancies 
respectively,  is  to  accrue  to  and  be  vested  absolutely  in 
the  ecclesiastical  commissioners  for  England  and  their  sac* 
cessors,  without  any  conveyance  or  any  assurance  in  the  law, 
provided  that  the  profits  and  emoluments  arising  from  cor- 
porate revenues  belonging  to  the  canonries  suspended  in 
the  chapters  of  the  cathedral  churches  of  Chester,  Lichfield 
and  Ripon  respectively,  shall  become,  as  the  vacancies 
occur,  part  of  the  divisible  corporate  revenues  of  the  said 
chapters  respectively  :  provided  also  that  this  shall  not  be 
construed  to  affect  the  right  of  any  chapter,  according  to 
the  statutes  or  customs  of  such  chapter  in  force  at  the 
passing  of  this  act,  to  make  due  provision  out  of  the  divi- 
sible corporate  revenues  for  the  maintenance  of  the  fabric, 
the  support  of  the  grammar  school  (if  any),  and  all  other 
necessary  and  proper  expenditures 

In  any  cathedral  church  on  the  old  foundation,  in  which 
any  contribution  to  the  fabric  fund  of  such  church  has 
heretofore,  either  usually  or  occasionally,  been  made  out 
of  the  rents,  profits  or  proceeds  of  any  lands,  tithes  or 
other  hereditaments  so  vested  or  to  be  vested  in  the  eccle- 
siastical commissioners  for  England,  it  shall  be  lawful  for 
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(be  commissioners  to  contribute  to  such  fund  such  sum  as 
they  shall  deem  necessary  out  of  the  rents,  profits  or  pro- 
ceeds of  the  same  lands,  tithes  or  other  hereditaments,  not 
exceeding  in  amount  the  proportion  of  such  rents,  profits 
or  proceeds  which  has  usually  been  applied  to  like  pur- 


So  soon  as  conveniently  may  be,  measures  shall  be  taken  Appropriation 
by  the  deans  and  chapters  of  the  several  cathedral  and  {£j£Jjfj£?" 
eoDegkte  churches  for  the  disposal  of  such  residence-  wanted, 
hoases  now  under  their  control,  and  houses  attached  to  any 
dignity,  office  or  prebend,  in  the  precincts  of  the  respective 
cathedral  or  collegiate  churches  as  may  no  longer  be 
required,  ki  saeh  way  as  they  shall  deem  fit,  according  to 
pmns  to  be  from  thne  to  time  prepared  by  the  respective 
chapters,  and,  when  approved  by  the  visitors,  to  be  sub- 
mitted to  the  commissioners  to  be  confirmed  by  them  and 
by  order  of  the  queen  in  council.5 

The  chapters  of  the  several  cathedral  and  collegiate  Chapter,  or  vi- 
dwiehes  shall  from  thne  to  time,  of  their  own  accoid,  or  j1?*,!0  their 
•poll  being  required  by  the  visitors  of  the  said  churches  propose  Stera- 
fespeetiveJy,  propose  to  sueh  visitors  such  alterations  in  tions  in  their 
fte  existing  statutes  and  rtries  as  shall  provide  for  the  dis-  8talule*. 
posal  of  the  benefices  in  their  patronage,  so  as  to  meet  the 
just  claims  of  the  minor  canons  of  such  churches,  and  so 
»  shall  make  them  consistent  with  the  constitfttion  and 
duties  of  the  chapters  respectively,  as  altered  under  the 
authority  of  the  act ;  and  all  such  alterations,  if  approved, 
nay  be  confirmed  by  the  authority  of  such  visitor ;  and 
i*  any  ease  in  which  such  alterations  shall  not  be  approved, 
or  in  whieb  such  requisition  shall  not  be  complied  with 
wHhfo  twetfre  calendar  months,  the  visitor  shall  be  at  liberty 
of  himself  to  make  the  necessary  alterations ;  and  all  such 
statutes  and  rules,  when  so  altered,  shall  be  submitted  to 
the  commissioners,  and  may  be  confirmed  by  the  order  of 
the : queen  in  council;  and  as  to  any  alteration  made  by  a 
visitor  alone,  the  commissioners  shall  communicate  a  draft 
thereof  to  the  chapter  to  be  affected  thereby,  and  shall, 
together  with  any  scheme  to  be  prepared  by  them,  lay 
before  her  majesty  in  council  such  remarks  as  may  within 
three  months  have  been  made  thereon  by  such  chapter ; 
and  out  of  the  proceeds  of  the  suspended  canonries  in  any 
chapter,  provision  may  from  time  to  time  be  made  for 
rwving  the  present  canons  of  such  chapter  from  the  per- 
formance of  any  additional  duty,  by  reason  of  such  suspen- 
sion, by  ffce  employment  of  substitutes  to  be  approved  by 
the  respective  bishops :  provided  that  nothing  herein  con- 
r  Sect  69.  •  Sect.  68. 
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tained  shall  be  construed  to  affect  any  existing  right  of 
chapters  with  their  visitors  to  make  statutes/ 


Canon  a  corpo- 
ration sole. 


Prebendary, 
meaning  and 
origin  of  the 
term. 


Two  kinds  of. 


Are  now  styled 
canons. 


Patronage  of 


Section  6. 
Of  Canons. 

Having  spoken  of  the  dean  and  chapter  as  members  of 
a  corporation  aggregate,  we  proceed  to  speak  of  the  canons 
or  prebendaries  individually,  of  whom  such  chapters  are 
composed ;  for  it  must  be  remembered  that  as  the  canons 
collectively,  with  the  dean,  form  a  corporation  aggregate, 
so  each  individually,  in  respect  of  his  office,  is  a  corpora- 
tion sole. 

A  prebendary,  according  to  Lord  Coke,  is  so  called  a 
prabendo,  from  the  assistance  he  affords  to  the  bishop,0 
and,  if  this  derivation  could  be  supported,  it  would  go  far 
to  explain  the  original  purpose  of  the  office ;  but,  as  in  the 
case  of  many  other  derivations  of  that  celebrated  author, 
its  correctness  may  be  doubted ;  and  it  has  been  said  with 
at  least  as  much  apparent  reason,  that  a  prebend  is  an 
endowment  in  land,  or  a  pension  in  money,  given  to  a 
cathedral  or  conventual  church  in  prabendum,  that  is,  for 
the  maintenance  of  a  priest  or  canon,  who  was  called  a 
prebendary,  as  supported  by  the  said  prebend.* 

Prebendaries  are  of  two  sorts,  simple  and  dignitary ;  a 
simple  prebendary  is  one  who  has  no  cure,  and  has  no 
more  than  his  prebend  for  his  support ;  whereas  a  digni- 
tary prebendary  has  a  jurisdiction  always  annexed,  he  is 
therefore  called  a  dignitary,  and  his  jurisdiction  is  gained 
by  prescription  ;y  and  a  prebendary  generally  may  be  said 
to  be  one  who  has  a  stall  in  the  choir  and  a  voice  in  the 
chapter. 

We  have  thus  far  used  the  word  prebendary  only  for 
the  sake  of  alluding  to  its  derivation,  for  in  fact  the  term 
is  now  extinct,  and  every  member  of  the  chapter,  in  every 
cathedral  church  in  England,  is  henceforth  to  be  styled  a 
canon.* 

The  bishop  was  always  considered  of  common  right  to 
have  the  patronage  of  canonries;  but  formerly  there  existed 
several  exceptions :  now,  however,  it  appears  that  there  is 
no  longer  any  private  patronage  in  such  cases,  but  the  ap- 
pointment to  all  canonries  is  vested  either  in  the  bishop 
of  the  diocese  or  in  the  crown.    There  can  therefore  be  no 

<  Sect  47.  «  Rep.  756.  *  Gibs.  195 ;  2  Barn's  E.  L.  88t 
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longer  any  institution  in  the  case  of  canons  newly  ap- 
pointed ;  but  where  the  bishop  is  patron  he  collates,  and 
the  dean  and  chapter  induct  by  placing  the  new  canon  in 
a  stall  in  the  church  to  which  they  belong.  In  those  cases  Collation  and 
where  the  patronage  is  in  the  king,  he  appoints  by  letters-  instillation, 
patent;  whereupon  the  person  appointed  is  entitled  to  in- 
stallation at  once,  as  it  seems,  without  collation/  And 
formerly,  where  the  canons  were  elected  by  the  chapter, 
a  mandamus  was  granted  to  compel  an  election  to  nil  a 
vacancy ;  and  it  was  said  that  such  was  the  proper  mode 
of  proceeding,  for  that  the  authority  of  the  bishop  was  in- 
sufficient for  that  purpose  :b  but  such  cases  could  not  now 
occur. 

Whether  a  peremptory  mandamus  would  be  granted  to  Mandamus  to 
admit  a  canon  to  his  stall  and  voice,  seems  to  have  been  compel  ioetalla- 
thought  more  doubtful ;  and  certainly  none  lies  to  restore  t100, 
a  canon  who  has  been  deprived  by  sentence  of  the  visitor.0 

If  a  prebendary  accepts  a  deanery,  his  prebend  is  void  Patronage  when 
fof  cession,  and  so  if  he  be  made  a  bishop ;  and  in  both  lh6dcano£ j? 
these  cases  the  king  presents  to  the  prebend  thus  made  ma  e  a  l  op' 
nwankd    Nor  would  this,  as  it  seems,  be  altered  by  the  re- 
cent statutes,  which  expressly  give  the  patronage  of  certain 
canonries  to  the  bishop  of  the  diocese. 

No  person  is  qualified  to  be  appointed  canon  until  he  Qualification, 
has  been  six  years  complete  in  priest's  orders,  except  in 
the  case  of  a  canonry  which  is  attached  to  a  professorship, 
headship,  or  other  office  in  any  University.* 

Canons  are  bound  to  preach  in  their  cathedral  or  col-  Duties, 
iegiate  churches,  and  in  other  churches  in  the  diocese,  just 
as  we  have  already  seen  in  the  case  of  deans.  But  they 
have  not  the  cure  of  souls ;  for  which  reason  he  who  takes 
title  to  a  canonry  is  not  obliged  to  read  or  subscribe  the 
Thirty-nine  Articles ;  and  for  the  same  reason  a  canonry 
*nd  a  parochial  benefice  might  formerly  have  been  holden 
together  without  any  dispensation.  But  now  no  spiritual  How  affected  at 
person  holding  more  than  one  benefice  shall  accept,  or  to  phualitiee. 
take  to  hold  therewith,  any  cathedral  preferment  or  any 
other  benefice ;  and  no  spiritual  persop  holding  any  cathe- 
dral preferment,  and  also  holding  any  benefice,  may  accept 
or  take  to  hold  therewith  any  otner  cathedral  preferment, 
or  any  other  benefice ;  and  no  spiritual  person  holding  any 
preferment  in  any  collegiate  or  cathedral  church,  shall  ac- 
cept or  take  to  hold  therewith  any  preferment  in  any  other 
cathedral  or  collegiate  church,  any  law,  canon,  custom  or 
usage  to  the  contrary  notwithstanding ;  but  this  does  not 

»  3 k 4  Vict c  113, it, 34, 86.        MT.Rep.652.       ciWUi.206. 
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benefices. 


Formerly  regu 
lated  by  the 
canon  law. 


extend  to  prevent  a  person  holding  any  cathedral  prefer- 
ment, either  with  or  without  a  benefice,  from  holding  there- 
with any  office  hi  the  same  cathedral  or  collegiate  church, 
the  duties  of  which  are  statvtably  or  customarily  performed 
by  the  spiritual  persons  holding  such  preferment ;  and  a 
further  exception  from  this  rale  is  made  in  iarour  of  an 
archdeacon,  which  we  shall  mention  when  we  speak  of 
that  dignitary/ 

Previously  to  this  enactment  it  was  the  rule  that  no 
person  could  hold  more  than  one  canonry  in  the  same 
church,  which,  as  it  is  said,  was  agreeable  to  the  rule  of 
the  ancient  eanon  law;  but  as  to  canons  in  different 
churches  there  was  not  the  same  restriction.* 
Rende&eeef  By  the  canon  ktw  also  it  was  provided  that  no  pre- 

J^*!^1*  *•*  bemaries  nor  canons  in  eathedral  or  collegiate  churches, 
n**  having  one  or  more  benefices  with  cure,  (and  not  being 

residentiaries  in  the  same  cathedral  or  collegiate  churches,) 
should,  under  colour  of  their  said  prebends,  absent  them- 
selves from  their  benefices  with  cure  above  the  space  of  one 
month  in  the  year,  unless  it  was  for  some  urgent  cause 
and  certain  time  to  be  allowed  by  the  bishop.  And  that 
such  of  the  said  canons  and  prebendaries  as,  by  the  ordi- 
nances of  the  cathedral  or  collegiate  churches,  stood  bound 
to  be  resident  in  the  same,  should  so  among  themselves 
sort  and  proportion  the  times  of  the  year  as  that  some  of 
them  always  should  be  personally  resident  there ;  and  thai 
all  residentiaries  shoula,  after  the  days  of  their  residency 
appointed  by  their  local  statutes  or  customs  expired,  pre- 
sently repair  to  their  benefices,  or  some  or  one  of  them,  or 
some  other  charge,  where  the  law  required  their  presence, 
there  to  discharge  their  duties  according  to  the  laws  in 
that  case  provided ;  and  that  the  bishops  of  the  diocese 
should  see  the  same  to  be  duly  performed  and  ptit  in  exe- 
Now  by  statute.  cutbn.h  A  further  provision  regulating  the  residence  of 
prebendaries  was  made  by  the  statute  60  Geo.  III.  c.  99, 
s.  11,  but  it  appears  unnecessary  now  to  mention  it,  since 
the  matter  is  now  regulated  by  the  recent  act  1  &  2  Vict, 
c.  106,  which  makes  it  lawful  for  any  spiritual  person, 
being  prebendary,  canon,  priest,  vicar,  vicar  choral  or 
minor  canon,  in  amy  cathedral  or  collegiate  church,  Who 
shall  reside  and  perform  the  duties  of  such  office  Airing 
the  period  for  which  he  shall  be  required  to  reside  and 
perform  such  duties  by  the  charter  or  statutes  of  such 
cathedral  or  collegiate  church,  to  account  such  residence 
as  if  he  had  resided  on  some  benefice;  but  this  is  not 

f  1  &  2  Vict  e.  106,  s.  2;  and  fee  title  Pkmilitwi. 
ff  Gibs.  174.  h  Canon  44. 
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to  be  construed  as  permitting  or  allowing  any  such  pre- 
feodary,  canon,  &c.  to  be  absent  from  any  benefice,  on  ac- 
count of  such  residence  and  performance  of  duty,  for  more 
than  five  months  altogether  in  any  (me  year,  including  the 
time  of  such  residence  on  his  prebend,  canonry,  &c ;  and 
every  such  spiritual  person  holding  any  such  office  in  any 
cathedral  or  collegiate  church,  in  which  the  year  for  the 
purposes  of  residence  is  accounted  to  commence  at  any 
other  period  than  the  1st  of  January,  and  who  may  keep 
the  periods  of  residence  required  for  two  successive  years 
at  such  cathedral  or  collegiate  church,  in  whole  or  in  part, 
between  the  1st  of  January  and  the  31st  of  December  ia 
any  one  year,  may  account  such  residence,  although  ex- 
ceeding five  months  in  the  year,  as  reckoned  from  the  1st 
of  January  to  the  31st  of  December,  as  if  he  had  resided 
on  some  other  benefice.1 

Hie  actual  term  of  residence  to  be  kept  by  every  canon  Tern  of 
*  now  appointed  to  be  three  months  at  the  least  in  every  1««<,«nce  on 
year.   It  seems,  therefore,  that  an  incumbent  who  also  canonry* 
hold*  a  canonry  is  allowed  in  each  year  two  months'  term 
of  stance  from  his  benefice,  besides  the  time  of  his  neces- 
sary residence  as  canon.k 

It  not  infrequently  happened  that  the  advowson  of  a  Right  of  ad- 
rectory  was  attached  to  a  prebend ;  and  in  such  case,  where  vowson  attached 
the  prebendary  died  after  the  ehurch  had  become  vacant,  to  a  pre  * 
sod  before  presentation,  it  has  been  a  matter  of  much  con- 
troversy whether  the  right  to  present  devolved  upon  his 
eiecator  or  upon  his  successor;  and  in  the  first  instance 
it  was  decided  that,  beeause  it  was  a  spiritual  trust  reposed 
m  the  prebendary  in  right  of  his  ecclesiastical  benefice,  it 
could  not  devolve  upon  the  executor,  since  none  could 
exercise  the  right  who  was  not  clothed  with  the  ecclesias- 
tical character  in  respect  of  which  the  right  accrued.1  But 
this  decision,  pronounced  in  the  Court  of  Common  Pleas, 
«88  brought  before  the  King's  Bench  by  writ  of  error,  and 
there  seems  to  have  been  most  fully  argued  and  considered; 
»od  there  it  appears  to  have  been  considered  that  the  right 
of  presentation  of  a  prebendary,  in  right  of  bis  prebend,  was 
sot  inalienable  or  inseparable  on  account  of  a  personal  trust 
**d  confidence  in  the  person  who  might  happen  to  be  pre- 
beadary;  that  the  intention  of  the  particular  donor  could 
net  be  relied  on;  that  the  right  of  presentation  was  a 
chattel,  and  that  it  was  against  the  known  rule  of  law 
that  any  corporation  sole,  except  the  king,  could  take  a 
chattel  by  succession.     It  was  consequently  decided  that 

1  k  2  Vict  c.  106,  s.  37.  *  3  &  4  Viet.  c.  113,  a.  *. 

It.  Bkhap of  L1**ln, 3  Bing. 223. 
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No  right  of 
patronage  or 
separate  estate 
in  canons  in- 
dividually. 


Income,  amount 
of,  and  how 
paid. 


Whether  the 
income  of  a 
canon  as  now 
paid  could  be 
assigned  as  a 
valid  security. 


the  right  vested  in  the  prebendary,  not  in  his  corporate, 
but  in  his  individual  capacity,  and  devolved  upon  his  per- 
sonal representatives;  and  the  decision  of  the  Court  of 
Common  Pleas  was  reversed.1"  The  same  case  was  again 
brought  before  the  House  of  Lords,  when  the  decision  of 
the  Ring's  Bench  was  confirmed  by  the  opinion  of  six 
judges  to  one,  the  dissentient,  however,  being  Lord  Lynd- 
hurst.u 

But  this  question,  and  the  above  decision  on  it,  are  now 
rather  subjects  of  history  than  of  law ;  for  as  it  has  been 
said  in  the  last  chapter,  all  the  patronage  of  the  canons 
individually  has  been  taken  from  them,  and  transferred  to 
the  bishops. 

And  all  the  separate  estate  and  interest  which  the  holder 
of  any  canonry  has  or  would  have  in  any  lands,  tithes,  or 
other  hereditaments  or  endowments  whatsoever,  annexed 
to  or  usually  held  with  his  canonry,  in  addition  to  his  share 
of  the  corporate  revenues  of  the  chapter,  is  now  absolutely 
vested  in  the  ecclesiastical  commissioners.0 

Henceforth,  therefore,  the  only  income  of  a  canon  is 
that  which  he  shares  with  the  other  members  of  the  chap- 
ter, out  of  the  revenues  of  the  chapter ;  but  in  most  cases 
a  part  only  of  the  former  revenues  of  the  chapter  is  appli- 
cable for  this  division ;  for  the  ecclesiastical  commissioners 
are  to  make  such  arrangements  in  this  respect  as  will 
leave  to  the  canons  of  Durham,  Manchester,  St.  Paul's  and 
Westminster  respectively,  an  average  annual  income  of 
1000/.  And  such  other  arrangements  are  to  be  made  by 
the  commissioners,  either  by  addition  to,  or  deduction  from, 
the  amount  of  the  average  annual  income  of  the  canons  in 
every  other  cathedral  or  collegiate  church  in  England,  as 
will  leave  the  average  income  at  500/.,  and  in  the  cathe- 
dral church  of  St.  David's  and  Llandaff  at  350/.P  But  this 
scale  of  payments  and  receipts  may  from  time  to  time  be 
revised  or  varied ;  but  so  as  to  preserve  as  nearly  as  pos- 
sible the  intended  average  annual  incomes ;  and  so  as  not 
to  affect  any  canon  in  possession  at  the  time  of  making 
any  such  variation.11 

It  is  a  question  of  considerable  importance,  but  one 
which  cannot  yet  be  said  to  have  been  fully  decided,  whe- 
ther those  profits  of  a  canonry,  which  the  canon  has  in  his 
capacity  as  a  member  of  the  chapter,  and  now  therefore 
his  only  income,  can  legally  and  validly  be  assigned  by 

u  Rennell  v.  Bishop  of  Lincoln,  7  Bam.  &  Cress.  117. 

a  Mirehouse  v.  Rennell,  1  Clark  &  Fin.  527. 

•  See  last  chapter. 

P  3  &  4  Vict,  c  113,  s.  66,  <r  4  &  6  Vict.  c.  39,  s.  SO, 
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him,  so  that  the  assignee  could  enforce  payment  of  them 
to  himself.  The  solution  of  this  question  seems  to  depend 
on  principles  which  have  a  much  more  extensive  applica- 
tion, than  to  the  case  immediately  before  us,  and  which  it 
would  therefore  be  beyond  the  scope  of  this  work  to  dis- 
cuss. But  in  a  case  of  a  somewhat  similar  kind,  where  a  Cues  upon  tins 
fellow  of  King's  College  at  Cambridge  had  assigned  his  point, 
fellowship,  and  the  assignee  applied  to  the  vice-chancellor 
to  have  a  receiver  appointed,  and  for  an  injunction  against 
the  provost  and  scholars,  and  to  restrain  them  from  pay- 
ing over  the  dividends,  the  application  was  dismissed  with 
costs/ 

On  a  fieri  facias  against  Warburton,  a  fellow  of  Win- 
chester College,  the  sheriff  returned  that  he  is  a  clergyman 
beneficed,  having  no  lay  fee.  Hereupon  a  fieri  facias  was 
issued  to  the  bishop  to  levy  the  same  of  his  ecclesiastical 
goods.  The  bishop  sent  his  mandate  to  the  warden  and 
fellows  of  the  college,  to  sequester  his  salary.  They  an- 
swer that  they  have  not  power  to  do  it.  The  bishop  moved 
the  court  to  know  whether  he  might  compel  them  by  eccle- 
siastical censures.  By  Holt,  C.  J.  "  If  a  prebendary  hath 
a  sole  body,  the  bishop,  upon  a  levari  facias  of  his  eccle- 
siastical goods,  may  sequester  it ;  but  if  he  hath  but  a  body 
aggregate  with  the  dean  and  chapter,  he  cannot  sequester 
it  In  this  case  the  profits  of  the  fellowship  are  but  casual 
dividends,  in  which  before  division  Warburton  hath  no 
interest,  so  that  they  do  not  make  an  estate ;  and  it  seems 
in  this  case  Warburton  is  not  a  clerk  beneficed,  and  the 
bishop  may  return  that  he  hath  no  ecclesiastical  goods."8 

The  following  decision,  on  the  other  hand,  was  given  by 
Lord  Langdale  at  the  Rolls ;  but  the  above  cases  do  not 
appear  to  have  been  cited  in  the  argument,  and  the  judg- 
ment can  scarcely  be  taken  to  have  decided  the  question ; 
regard  being  had  to  the  special  circumstances  of  the  case, 
the  language  of  the  judgment,  and  the  expressed  intention 
of  appealing. 

Musgrave,  one  of  the  canons  of  Windsor  in  the  year 
1838,  had  assigned  to  Grenfell  all  the  annual  income,  &c. 
to  which  as  one  of  such  canons  he  was  entitled ;  it  ap- 
peared that  the  income  arose  from  estates  possessed  by  the 
corporation,  the  rents  and  proceeds  of  which  were  usually 
divided  half-yearly  between  the  dean  and  twelve  canons ; 
but  it  did  not  appear  that  there  was  any  property  vested 
in  the  dean  and  canons  independently  of  the  corporation. 
There  did  not  appear  to  be  any  spiritual  duties  attached  to 
the  office,  nor  any  cure  of  souls,  but  it  was  represented 
'  Ub.  fUg.  6th  Aug.  1830.  •  $  Barn's  £.  L.  20). 
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that  the  corporation  was  governed  by  certain  statutes  and 
ordinances,  whereby  certain  duties  were  imposed  upon  the 
members  of  the  said  corporation,  to  be  by  them  performed, 
eaeh  member  of  the  said  corporation  having  the  privilege 
of  residing  in  a  house  within  the  walls  of  the  Castle  of 
Windsor;  and  that  if  any  member  of  the  corporation  failed 
to  perform  his  appropriated  duties,  he,  by  virtue  of  the  said 
statutes  and  ordinances,  forfeited  his  right  to  share  in  the 
division  of  the  surplus  income  of  the  said  corporation ;  and 
in  lieu  thereof  was  entitled  to  receive  a  small  fixed  stipend 
of  the  amount  of  251.  a  year  only ;  and  that  the  members 
of  the  corporation  were  in  such  cases  entitled  to  the  resi- 
due of  his  share  of  the  surplus  income  of  the  corporation. 
That  one  of  the  duties  by  the  said  statutes  and  ordinances 
imposed  upon  each  of  the  said  canons  was,  to  reside  in  one 
of  the  said  houses  within  the  walls  of  the  Castle  of  Windsor, 
and  to  attend  divine  service  in  the  chapel  of  St.  George,  at 
Windsor,  twenty-one  days  in  each  year.  Such  being  ad- 
mitted to  be  the  state  of  things,  Musgrave  had  made  default 
in  payment  of  the  interest  of  die  debt,  to  secure  which  the 

Erofits  of  the  canonry  had  been  assigned,  and  Grenfell, 
aving  filed  his  bill  for  the  purpose  of  obtaining  payment, 
and  to  restrain  the  dean  and  canons  from  paying,  and 
Musgrave  from  receiving  the  income  of  the  canonry,  had 
obtained  such  injunction  accordingly,  and  a  receiver  had 
been  appointed.  Musgrave  moved  to  discbarge  the  in- 
junction, on  the  ground  that  the  profits  of  a  canonry  were 
not  assignable,  such  an  assignment  being  contrary  to  the 
policy  or  law ;  and  also  because  the  assignee  could  not 
perform  those  duties  on  the  non-performance  of  which  the 
income  would  be  forfeited.  On  the  latter  of  these  argu- 
ments it  was  said  by  the  Master  of  the  Rolls,  "  It  cannot 
be  supposed  that  Mr.  Musgrave  will  be  so  unwise  as,  rather 
than  give  the  plaintiff  the  benefit  of  that  which  he  is  clearly 
entitled  to,  wholly  to  neglect  to  perform  the  duty  which 
entitles  him  to  the  receipt  of  this  income,  and  thus  leave 
the  debt  standing,  and  the  interest  accumulating  upon  it. 
I  cannot  presume  that  any  such  degree  of  absurdity  will 
mark  his  future  conduct."  As  to  the  argument  that  the 
assignment  was  contrary  to  the  policy  of  Taw,  he  said,  "  if 
it  had  been  made  out  that  the  duty  to  be  performed  by  Mr. 
Musgrave  was  a  public  duty,  or  in  any  way  connected  with 
the  public  service,  I  should  have  thought  it  right  to  attend 
very  seriously  to  that  argument,  because  there  are  various 
duties  in  which  it  may  be  against  public  policy  that  the 
income  arising  for  the  performance  of  those  duties  should 
be  assigned ;  oecause  the  public  is  interested  not  only  in 
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the  performance  from  time' to  time  of  those  duties,  but  also 
a  toe  fit  state  of  preparation  of  the  party  having  to  per- 
form tbem.  If  in  this  case  the  residence  in  Windsor  Castle, 
and  the  attendance  on  divine  service,  had  been  stated  in 
the  answer,  or  in  any  way  shown  to  be  for  the  benefit  ot 
the  public,  or  the  maintenance  of  the  dignity  of  the  sove- 
reign for  the  benefit  of  the  public,  I  should  have  thought 
the  case  worthy  of  a  very  different  consideration ;  but  from 
til  that  is  stated  hi  the  answer  that  is  not  the  case ;  it  is  a 
service  to  be  performed  for  the  benefit  of  the  party  himself; 
and  therefore,  upon  the  case  as  it  now  stands  upon  this 
answer,  and  without  saying  that  there  may  not  be  other 
fccts  which  may  be  material  to  be  ultimately  considered,  it 

Spears  to  me  that  the  security  of  the  plaintiff  is  valid." 
te  motion  was  therefore  refused  with  costs.1 

It  is  believed  that  this  decision  would  have  been  appealed 
against  had  not  the  decease  of  Mr.  Musgrave  prevented 
Bach  a  course  from  being  adopted ;  as  it  is,  however,  it 
teems  to  contain  all  that  can  be  said  with  any  certainty 
upon  the  subject.  It  appears  from  it,  that  an  assignment 
of  soch  ecclesiastical  preferment  generally  is  not  contrary 
to  public  policy;  and  that  there  must  be  some  special  cir- 
cumstances in  the  case  in  order  to  render  such  an  assign- 
ment invalid ;  but  if  the  payment  of  profits  were  made  to 
depend  on  the  performance  of  certain  duties,  and  these 
were  not  performed  by  the  assignor,  the  assignee,  as  it 
seems,  would  be  quite  unable  in  any  way  to  enforce  his 
security. 

An  action  by  another  mortgagee  was  brought  in  the 
Court  of  Common  Pleas  against  Mr.  Musgrave,  the  same 
party  as  in  the  above  case ;  and  it  was  there  decided  that 
an  action  of  ejectment  would  not  lie  for  the  canonry  in 
question,  it  being  a  mere  office  of  which  the  sheriff  could 
not  give  possession,  and  that  ejectment  did  not  lie  for  the 
residentiary  house  in  which  the  canon  resided,  as  it  ap- 
peared vested  in  the  corporation,  and  not  in  the  crown.* 

It  does  not  appear  that  the  alteration  as  to  canonries 
generally,  or  the  new  arrangements  as  to  their  annual  in- 
come, would  have  any  effect  upon  this  question.  And, 
notwithstanding  the  decision  of  Lord  Langdale,  it  must 
still  be  considered  a  very  doubtful  question,  whether  such 
an  interest  as  that  of  a  canon  in  his  canonry  could  be 
assigned,  so  as  to  make  any  valid  security  to  the  assignee. 

Provision  has  recently  been  made  for  the  creation  of  a  Honorary  c§- 
new  kind  of  canonry,  and  a  dignity  hitherto  unknown  in  now**- 
<*r  ecclesiastical  establishment,  for  by  the  statute  3  &  4 

1  Grmfell  t.  Ccnont  of  Wind$ort  2  Bea?an,  544.  ■  Same  caw,  note. 
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Vict.  c.  113,  after  reciting  that  it  is  expedient  that  all 
bishops  should  be  empowered  to  confer  distinctions  of 
honour  upon  deserving  clergymen,  it  is  enacted  that  ho* 
norary  canonries  shall  be  thereby  founded  in  every  cathe- 
dral church  in  England,  in  which  there  are  not  already 
founded  any  non-  residentiary  prebends,  dignities,  or  offices; 
and  the  holders  of  such  canonries  shall  be  styled  honorary 
canons,  and  shall  be  entitled  to  stalls,  and  to  take  rank  in 
the  cathedral  church  next  after  the  canons,  and  shall  be 
subject  to  such  regulations  respecting  the  mode  of  their 
appointment,  and  otherwise,  as  shall  be  determined  on  by 
the  confirmed  recommendations  of  the  ecclesiastical  com- 
missioners, and  with  the  consent  of  the  chapters  of  the 
said  cathedral  churches  respectively/ 

The  number  of  honorary  canonries  thus  founded  in  each 
cathedral  church  is  fixed  at  twenty-four,  and  the  appoint- 
ment is  with  the  bishops  and  archbishops  respectively. 

It  was  declared  that  any  number,  not  exceeding  eight, 
might  be  appointed  in  each  diocese  in  the  year  next  after 
the  passing  of  the  act  (1841),  after  which  time  two  only 
might  be  appointed  in  each  year,  until  the  number  was 
filled  up,  except  in  the  case  of  a  vacancy  among  those 
already  appointed,  in  which  case  his  place  also  might  be 
filled  up.y 

These  honorary  canons  have  no  emolument  whatever, 
nor  are  they  to  take  or  hold  any  place  in  the  chapter  by 
virtue  of  their  appointment. 
Where  founded.  The  following  are  the  cathedral  churches  in  which  only 
these  honorary  canonries  are  founded : — Canterbury,  Bris- 
tol, Carlisle,  Chester,  Durham,  Ely,  Gloucester,  Norwich, 
Oxford,  Peterborough,  Ripon,  Rochester,  Winchester, 
Worcester  and  Manchester,  as  soon  as  this  last  becomes  a 
cathedral  church.8 

These  honorary  canonries  are  not  to  be  considered  as 
cathedral  preferment,  so  as  in  any  way  to  prevent  or  affect 
the  holding  other  benefices  with  them  under  the  provisions 
against  holding  plurality  of  benefices.  Neither  are  they 
subject  to  lapse,  so  that  there  is  no  obligation  to  the  bishop 
to  fill  them  up  as  vacancies  occur,  unless  he  may  think 
proper  to  do  so.a 

Of  the  origin  of  minor  canons  there  does  not  appear  to 
be  anything  that  may  be  said  with  certainty ;  but  as  well 
from  the  name  itself,  as  from  other  names  given  to  similar 
offices  in  different  places,  it  appears  that  they  were  a  sort 
of  deputy  appointed  to  perform  the  cathedral  duties  in  the 


Not  accounted 
as  cathedral 
preferment. 


Minor  canons. 


*  3&  4  Vict.  c.  113,$.23. 
M  &  5  Vict.  c.  39,  s.  2. 


7  3  it  A  Vict.  c.  113,  a.  23. 
»  Sect.  3. 
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absence  or  in  exoneration  of  the  canons  or  prebendaries, 
by  whom  they  were  usually  appointed.  Thus  we  find  the 
terms  vicar,  vicar  choral,  priest  vicar,  and  senior  vicar, 
signifying  the  holders  of  offices  similar  to  the  minor  ca- 
noories;  the  word  vicar,  as  we  shall  hereafter  see,  always 
meaning  a  substitute,  and  commonly  applied  to  the  person 
appointed  to  perform  the  duties  for  the  rector  or  parson  of 
a  benefice. 

Henceforth  the  right  of  appointing  minor  canons  is  in  By  whom  ap- 
all  cases  vested  in  the  respective  chapters,5  except  in  cases  P°tntcd« 
where  the  appointment  has  formerly  been  in  the  dean,  in 
which  case  the  act  makes  no  alteration ;  but  the  right  of 
appointment  remains  with  the  dean,  and  his  successors,  as 
before,0  and  is  not  to  be  exercised  by  any  other  person  or 
body  whatsoever;  and  regulations  were  by  the  statute  3  & 
4  Vict  c.  113,  directed  to  be  made  by  the  confirmed  re- 
commendations of  the  ecclesiastical  commissioners,  for 
fixing  the  number  and  emoluments  of  such  minor  canons 
in  each  cathedral  or  collegiate  church.   But  the  number  is  Number  of. 
not  in  any  case  to  be  more  than  six  nor  less  than  two. 

Tie  stipend  of  any  minor  canon  appointed  after  the  Their  stipend, 
passing  of  that  act  is  to  be  not  less  than  150/.  per  annum, 
and  arrangements  were  also  by  the  same  act  authorised  to 
be  made  for  securing  to  a  minor  canon  already  appointed, 
and  not  otherwise  competently  provided  for,  an  income  not 
exceeding  150/.  per  annum.d 

The  office  of  minor  canon,  priest  vicar  or  vicar  choral,  How  affected  as 
having  any  emolument  attached  to  it,  is  within  the  mean-  to  pluralities, 
ing  of  the  term  cathedral  preferment  in  the  Benefice  Plu- 
ralities Act  ;•  and  no  minor  canon  appointed  after  August, 
1840,  may  take  or  hold,  together  witn  his  minor  canonry, 
any  benefice  beyond  the  limits  of  six  miles  from  the  ca- 
thedral or  collegiate  church  where  he  holds  such  appoint- 
ment; but  he  is  not  prevented  from  holding  any  benefice 
within  such  distance.' 

Minor  canons  are  among  those  in  favour  of  whom  the 
exercise  of  the  right  of  patronage  by  the  chapters  is  re- 
stricted, and  in  whose  favour  therefore  the  right  may  be 
exercised.* 

b  3  k  4  Vict  c.  113,  s.  45.  «  4  &  6  Vict.  c.  39,  s.  15. 

*  3  &  4  Vict  c  113,  s.  45.  «  1  &  2  Vict.  c.  106. 
r  3  &  4  Vict  c.  113,  s.  46;  and  4  fie  5  Viet  c.  39,  s.  15. 

*  3  5c  4  Victc.  113,s.44. 
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Section  6. 
Of  Archdeacons. 

Origin  of.  Deacons  were  all  originally  the  attendants  and  assistants 

of  the  bishop  in  Church  affairs,  and  at  a  very  early  period 
in  the  history  of  the  Church,  there  was  one  chosen  out 
from  the  rest  in  several  dioceses,  to  whom  was  given  the 
title  of  archdeacon.  This  office  by  degrees  became  uni- 
versal, though  it  had  relation  only  to  the  episcopal  see. 
The  duties  of  their  office  were,  to  attend  the  bishop  at  the 
altar  and  at  ordinations,  to  direct  the  deacons  in  their 
several  duties,  and  to  assist  the  bishop  in  the  management 
of  the  revenues  of  the  Church.  But  from  thus  being  mere 
assistants,  they  began  in  process  of  time  to  share  with  the 
bishop  in  his  authority,  and  by  several  steps  and  degrees 
they  attained  to  the  power  they  now  enjoy." 
Their  powers  of  common  right  it  seems  that  archdeacons  have  no 

how  acquired.  p0wer  t0  usurp  to  themselves  greater  matters,  but  only  to 
report  the  same  to  the  bishops.  Beyond  this,  all  the  rights 
that  any  archdeacon  enjoys,  of  what  kind  soever  they  may 
be,  subsist  by  grants  from  the  bishops,  either  made  volun- 
tarily, to  enable  archdeacons  to  visit  with  greater  authority 
and  effect,  or  of  necessity,  as  claimed  and  insisted  on  by 
archdeacons,  upon  the  foot  of  long  usage  and  custom.  But 
whatever  might  have  been  the  motive  for  these  concessions 
on  the  part  of  the  bishops,  it  seems  that  the  powers  en- 
joyed by  archdeacons  beyond  those  which  they  claim  of 
common  right,  accrued  to  them  by  express  grant  or  com- 
position; it  being  hard  to  imagine  how  deans  and  chapters, 
archdeacons,  or  any  other  persons,  should  be  allowed  to 
prescribe  against  a  bishop  for  any  branches  of  episcopal 
jurisdiction,  and  much  more  for  an  exemption  from  it.1 

Shortly  after  the  Norman  conquest,  an  archdeacon  is 
mentioned  in  a  chapter  of  Will.  i.  as  the  bishop's  vicar; 
and  the  exercise  of  the  power  of  the  bishop  in  the  admi- 
nistration of  his  diocese,  being  delegated  to  the  archdeacon 
in  such  character  by  long  custom,  grew  into  a  claim,  and 
those  claims  being  contested  were  settled  by  composition. 
The  archdeacon's  general  capacity  as  vicar  general  ceased, 
and  particular  divisions  were  assigned  to  them,  so  that,  in 
general,  at  this  day,  the  power  or  jurisdiction  of  the  arch- 
deacon is  founded  on  custom  and  long  usage  in  his  own 
church  and  diocese.k    And  in  general  he  may  be  said  to 

*  1  Blacks.  383 ;  <>ibs.  969. 

•  Gibs.  969 ;  Degge,  P.  C.  231,  235 ;  Rogers's  E.  L.  69. 
k  Gibs.  970  j  Co.  Litt.  94. 
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exercise  a  kind  of  episcopal  authority,  which,  though  ori- 
ginally derived  from  the  bishop,  is  now  independent  of 
and  distinct  from  his  ;J  and  until  a  very  late  penod,  he  had 
hi  court  for  the  punishment  of  offenders  by  spiritual  cen- 
sures, and  for  hearing  all  other  causes  of  ecclesiastical 
cognizance. 

Blackstone  speaks  of  a  kind  of  archdeacons  with  an  Archdeacons 
authority  immediately  subordinate  to  the  bishop  through-  *«*ral. 
out  the  whole  of  his  diocese,  and  these,  it  seems,  were  such 
as  by  the  canon  law  were  called  archdeacons  general ;  but, 
as  it  is  observed  in  a  note  by  Mr.  Justice  Coleridge,  no 
instance  of  this  kind  now  remains  in  our  Church;  and  it 
seems  doubtful  whether  this  and  the  present  kind  of  arch- 
deacons were  ever  existing  together,  or  whether  the  present 
archdeacons  have  grown  out  of  the  former,  which  latter 
opinion  appears  the  most  probable.m 

There  were  ift  England  formerly  sixty  archdeaconries  : n  Number  of 
but  among  the  recommendations  of  the  ecclesiastical  com-  archdeaconries, 
misrioners,  recited  in  the  stat.  6  &  7  Will.  IV.  c.  77,  is  ^SSSSmn. 
the  creation  of  new  archdeaconries  of  Bristol,  Maidstone, 
Monmouth,  Westmoreland,  Manchester,  Lancaster  and 
Gaven,  and  that  archidiaconal  power  be  given  to  the  Dean 
of  Rochester,  within  that  part  of  Kent  which  will  remain 
in  the  diocese  of  Rochester ;  and  some  of  those  recom- 
mendations have  been  carried  into  effect  in  the  manner 
which  is  directed  by  that  act.  The  power  of  creating 
new  archdeaconries  nas  been  since  made  more  extensive ; 
»  that  now,  in  any  case  in  which  it  shall  appear  to  the 
commissioners,  upon  the  representation  of  the  bishop,  to 
be  proper  to  divide  any  archdeaconry,  on  account  of  its 
magnitude  or  other  peculiar  circumstances  connected  with 
it,  such  archdeaconry  may,  by  the  confirmed  recommen- 
dation of  the  commissioners,  be  divided  into  two  or  more 
portions,  each  of  which  may  be  constituted  a  separate 
archdeaconry,  and  a  district  may  be  assigned  to  it,  pro- 
vided that  no  such  division  be  made  without  the  consent 
of  the  bishop  under  his  hand  and  seal.  ° 

The  division  of  dioceses  into  archdeaconries,  and  the  as-  Number  of 
signment  of  particular  divisions  to  particular  archdeacons,  archdeaconries, 
are  supposed  to  have  begun  a  little  after  the  Norman  con- 
quest ;  when  the  bishops,  as  having  baronies,  and  being 
tied  by  the  constitutions  of  Clarendon  to  a  strict  attend- 
ance upon  the  kings  in  their  great  councils,  were  obliged  to 
make  larger  delegations  of  power  for  the  administration  of 

1  1  Blacks.  383.  »  Note  Coleridge's  Ed.  of  Blacks,  f  ol.  i.  383 

1  Co.Iitt.94.  •  3  &  4  Vict  c  113,8.  32. 
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Rank  of  arch- 
deacon. 


How  to  qualify 
for  office. 


Dalies  of  the 
archdeacon. 


Uniform  juris- 
diction. 


Visitations  by. 


their  dioceses,  than  till  that  time  they  had  been  accustomed 
to  make.*! 

In  rank  and  dignity  an  archdeacon  is  inferior  to  a  dean, 
in  the  same  way  as  a  deacon  is  inferior  to  a  priest;  for 
the  dean  is  styled  Archipresbyter,  while  the  archdeacon 
is  styled  Archidiaconus. 

No  person  is  qualified  to  be  appointed  an  archdeacon 
until  he  has  been  six  years  complete  in  priest's  orders/ 

Archdeacons  are  by  statute  to  read  the  Common  Prayer, 
and  declare  and  subscribe  their  assent  thereto  before  the 
ordinary ;  but  they  are  not  obliged  to  subscribe  and  read 
the  Thirty-nine  Articles,  because  an  archdeaconry  is  not 
such  a  benefice  with  cure  of  souls  as  seems  to  be  intended 
by  the  statute  13  Eliz.  before  mentioned;  but  tbey  are  to 
take  the  oaths  in  the  same  manner  as  other  persons  quali- 
fying for  offices.  • 

By  the  canon  law  the  archdeacon  is  styled  the  bishop's 
eye,  and  his  principal  duties  are  stated  to  be  to  visit  the 
clergy  in  his  archdeaconry,  in  such  manner  as  the  bishop 
visits  those  of  his  diocese;  and  to  this  extent  he  is  the 
bishop's  vicegerent.  He  has  also  the  charge  of  parochial 
churcnes  within  his  diocese.  * 

But  since  his  power,  as  we  have  before  observed,  is  fre- 
quently founded  on  custom  and  usage,  it  was  formerly 
not  always  uniform,  but  varied  in  different  dioceses  :  thus 
in  the  diocese  of  Carlisle  the  archdeacon  had  no  jurisdic- 
tion, but  he  retained  that  more  ancient  right  of  his  office, 
of  examining  and  presenting  persons  to  be  ordained,  and 
of  indue  ting  persons  instituted. u  But  now  all  archdeacons 
throughout  England  and  Wales  are  to  have  and  exercise 
full  and  equal  jurisdiction  within  their  respective  archdea- 
conries, any  usage  to  the  contrary  notwithstanding.  * 

In  speaking  of  visitation  by  bishops,  we  have  already 
had  occasion  to  observe,  that  the  work  of  parochial  visita- 
tion, and  also  the  holding  of  general  synoas  or  visitations, 
came  by  degrees  to  be  established  as  branches  of  the 
archidiaconaf  office,  which  by  this  means  attained  to  the 
dignity  of  ordinary  instead  of  delegated  jurisdiction. y 

By  a  constitution  of  Othobon,  it  is  ordained  that  arch- 
deacons visit  the  churches  profitably  and  faithfully,  by 
inquiring  of  the  sacred  vessels  and  vestments,  and  how 
the  service  is  performed,  and  generally  of  temporals  and 
spirituals,  and  what  they  find  to  want  correction  that  they 
correct  diligently.2    And  it  was  further  ordained  by  this 

q  Gibs.  970 ;  1  Warn.  275.  r  3  &  4  Vict.  c.  1 13,  s.  27. 

•  13  &  14  Car.  2,  c.  4 ;  Wats.  c.  15.  *  Godolpb.  61 . 

«  1  Burn's  E.  L.  96.        *  6  &  7  Will.  4,  c.  77,  s.  19.        J  Ante, 

«  4BurnsE.  L.  17. 
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as  well  as  by  other  constitutions,  that  they  should  not 
eitort  money  by  giving  sentence  unjustly ;  directions  not 
Tery  creditable  to  the  Church  at  the  time  when  they  were 
thought  necessary. 

By  a  constitution  of  Archbishop  Reynolds,  it  was  en-  Duties  of,  in 
joined  that  archdeacons  and  their  officials  in  the  visitation  visitations, 
of  churches,  have  a  diligent  regard  of  the  fabric  of  the 
church,  and  especially  of  the  chancel,  to  see  if  they  want 
repair;  and  if  they  find  any  defects  of  that  kind,  limit  a 
certain  time  under  a  penalty,  within  which  they  shall  be 
repaired.*  But  it  must  not  be  inferred  from  tnis  consti- 
tution that  the  archdeacon's  official  may  visit  in  his  own 
right,  for  he  can  only  do  so  in  right  of  the  archdeacon 
when  the  latter  is  hindered  ;b  and  we  may  add,  that  neither 
must  it  be  inferred  from  this  constitution  that  the  arch- 
deacon has  any  positive  power  of  compelling  the  repairs 
of  the  fabric  ot  the  church ;  as  to  which  we  must  refer  to 
what  is  said  upon  the  subject  of  church  rates ;  and  indeed  it 
maybe  said  that  the  86th  canon  seems  to  imply  that  no  such 
power  ever  existed  in  archdeacons  directly,  for  it  is  there 
directed  that  all  archdeacons  (inter  alios)  which  have  au- 
thority to  hold  ecclesiastical  visitations,  by  composition, 
law  or  prescription,  shall  survey  the  churches  of  his  or 
their  jurisdiction  once  in  every  three  years,  in  his  own 
person,  or  cause  the  same  to  be  done;  and  shall  from 
time  to  time,  within  the  said  three  years,  certify  defaulters 
to  the  High  Commissioners.  In  what  manner  the  High 
Commissioners  could  or  would  have  proceeded  in  such  a 
case  does  not  appear;  but  since  that  time  the  High  Com- 
mission Court  has  been  abolished. 

By  a  constitution  of  Archbishop  Langton,  archdeacons, 
in  their  visitation,  are  to  see  that  the  offices  of  the  Church 
are  duly  administered,  and  shall  take  an  account  in  writing 
of  all  the  ornaments  and  utensils  of  churches,  and  of  the 
Testments  and  books ;  and  shall  require  them  to  be  pre- 
sented before  them  every  year,  that  they  may  see  what 
has  been  added  and  what  lost.c 

It  is  said  that  the  archdeacon,  although  there  be  not  a  Times  of. 
cause,  may  visit  once  a  year ;  and  if  there  be  cause,  he 
may  visit  oftener :  and  that  where  it  is  said  in  the  canon 
law  he  ought  to  visit  from  three  years  to  three  years,  this 
is  to  be  understood  so  that  he  shall  visit  from  three  years 
to  three  years  of  necessity,  but  that  he  may  visit  every 
year  if  he  will. d 

In  speaking  of  the  bishop's  visitation,  the  exhibits  of 
letters  of  orders,  &c.  to  be  made  to  him  have  been  men- 
»  tyndw.  63.  *  Ibid.  «  Lynd.  50.  *  Ibid.  49, 
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tioned ;  and  such  exhibits  of  common  right  are  to  be  made 
to  him  only ;  and  therefore,  if  any  archdeacons  are  entitled 
to  require  exhibits  in  their  visitations,  it  must  be  upon  the 
foot  of  custom,  the  beginning  whereof  hath  probably  been 
an  encroachment,  since  it  is  not  likely  that  any  oishop 
should  give  to  the  archdeacon  and  his  official  a  power  of 
allowing  or  disallowing  such  instruments  as  have  been 
granted  by  himself  or  his  predecessors. 
Presentments.  At  these  archidiaconal  visitations,  the  churchwardens 
are  to  make  presentments,  and  their  duty  in  that  particular 
will  be  more  fully  spoken  of  hereafter.  Anciently  we  find 
nothing  of  churchwardens  presenting ;  but  the  style  is, 
"  the  parishioners  say/'  "  tne  laymen  say,"  and  the  like, 
until  a  little  before  the  Reformation,  when  the  church- 
wardens began  to  present,  either  by  themselves,  or  else 
with  two  or  three  more  parishioners  of  credit  joined  with 
them.  And  this  last  is  evidently  the  original  of  that  office 
which  our  canons  call  the  office  of  sidemen  or  assistants.* 
In  the  beginning  of  the  reign  of  King  James  I.,  a  com- 
missary had  cited  many  persons  of  several  parishes  to 
appear  before  him  at  his  visitation,  and  because  they  ap- 
peared not,  they  were  excommunicated.  But  a  prohibi- 
tion was  granted,  because  the  ordinary  hath  not  power  to 
cite  any  into  that  court  except  the  churchwardens  and 
sidemen.  (To  these  he  may  give  his  articles,  and  inquire 
by  them.f) 
Canons  relating  The  following  canons  relate  to  these  presentments,  and 
to  presentments.  lt  ]jafi  been  thought  best* to  insert  them  here  in  fall. 

Because  it  often  cometh  to  pass,  that  churchwardens, 
sidemen,  questmen,  and  such  other  persons  of  the  laity  as 
are  to  take  care  for  the  suppressing  of  sin  and  wickedness, 
as  much  as  in  them  lieth,  by  admonition,  reprehension 
and  denunciation  to  their  ordinaries,  do  forbear  to  dis- 
charge their  duties  therein,  either  through  fear  of  their 
superiors,  or  through  negligence,  more  than  were  fit,  the 
licentiousness  of  these  times  considered,  we  do  ordain, 
that  hereafter  every  parson  and  vicar,  or  in  the  lawful 
absence  of  any  parson  and  vicar,  then  their  curates  and 
substitutes,  may  join  in  every  presentment  with  the  said 
churchwardens,  sidemen  and  the  rest  above  mentioned, 
at  the  times  of  visitation,  if  they  the  said  churchwardens 
and  the  rest  will  present  such  enormities  as  are  apparent 
in  the  parish;  or  if  they  will  not,  then  every  such  parson 
and  vicar,  or  in  their  absence  as  aforesaid,  their  curates, 
may  themselves  present  to  their  ordinaries  at  such  times, 
and  when  else  they  think  it  meet,  all  such  crimes  as  they 

•Gibe.  960.  '  Noy,  123. 
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bave  in  charge  or  otherwise,  as  by  them  (being  the  persons 
that  should  have  the  chief  care  for  the  suppressing  of  sin 
and  impiety  in  their  parishes)  shall  be  thought  to  require 
doe  reformation.  Provided  always,  that  if  any  man  con- 
fess his  secret  and  hidden  sins  to  the  minister,  for  the 
unburdening  of  his  conscience,  and  to  receive  spiritual 
consolation  and  ease  of  mind  from  him,  we  do  not  any 
way  bind  the  said  minister  by  this  our  constitution,  but 
do  straitly  charge  and  admonish  him,  that  he  do  not  at 
any  time  reveal  and  make  known  to  any  person  what- 
soever any  crime  or  offence  so  committed  to  his  trust  and 
secrecy  (except  they  be  such  crimes  as  by  the  laws  of  this 
realm  his  own  life  may  be  called  in  question  for  concealing 
the  same)  under  pain  of  irregularity. g 

It  shall  be  lawful  for  any  godly  disposed  person,  or  for 
any  ecclesiastical  judge,  upon  knowledge  or  notice  given 
unto  him  or  them,  of  any  enormous  crime  within  his  juris- 
diction, to  move  the  minister,  churchwardens  or  sidemen, 
as  they  tender  the  glory  of  God  and  reformation  of  sin,  to 
present  the  same,  if  they  shall  find  sufficient  cause  to  in- 
duce them  thereunto,  that  it  may  be  in  due  time  punished 
and  reformed. h 

For  the  avoiding  of  such  inconveniences  as  heretofore 
have  happened,  by  the  hasty  making  of  bills  of  presentments 
upon  the  days  of  visitation  and  synods,  it  is  ordered,  that 
always,  hereafter,  every  chancellor,  archdeacon,  commis- 
sary, and  every  other  person  having  ecclesiastical  jurisdic- 
tion, at  the  ordinary  time  when  the  churchwardens  are 
sworn,  and  the  archbishop  and  bishops,  when  he  or  they 
do  summon  their  visitation,  shall  deliver  or  cause  to  be 
delivered  to  the  churchwardens,  questmen,  and  sidemen  of 
every  parish,  or  to  some  of  them,  such  books  of  articles  as 
they  or  any  of  them  shall  require  (for  the  year  following) 
the  said  churchwardens,  questmen,  and  sidemen  to  ground 
their  presentments  upon,  at  such  times  as  they  are  to  ex- 
hibit them.  In  which  book  shall  be  contained  the  form  of 
the  oath  which  must  be  taken  immediately  before  every 
such  presentment ;  to  the  intent  that,  having  beforehand 
time  sufficient,  not  only  to  peruse  and  consider  what  their 
said  oath  shall  be,  but  the  articles  also  whereupon  they 
are  to  ground  their  presentments,  they  may  frame  them  at 
home  both  advisedly  and  truly,  to  the  discharge  of  their 
own  consciences  (after  they  are  sworn),  as  becometh  honest 
andgodly  men,1 

Whereas,  for  the  reformation  of  criminous  persons  and 

disorders  in  every  parish,  the  churchwardens,  questmen, 

i  Can.  113.  *  Can.  116.  '  Canon  119. 
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sidemen,  and  such  other  church  officers  are  sworn,  and  the 
minister  charged,  to  present  as  well  the  crimes  and  disorders 
committed  by  the  said  criminous  persons,  as  also  the  com- 
Presentments     mon  fame  which  is  spread  abroad  of  them,  whereby  they 
on  common        are  often  maligned,  and  sometimes  troubled,  by  the  said 
fame*  delinquents  or  their  friends ;  we  do  admonish  and  exhort 

all  judges,  both  ecclesiastical  and  temporal,  as  they  regard 
and  reverence  the  fearful  judgment-seat  of  the  highest 
Judge,  that  they  admit  not  in  any  of  their  courts  any  com- 
plaint, plea,  suit  or  suits,  against  any  such  churchwardens, 
questmen,  sidemen,  or  other  churcn  officers,  for  making 
any  such  presentments,  nor  against  any  minister  for  any 
presentments  that  he  shall  make :  all  the  said  present- 
ments tending  to  the  restraint  of  shameless  impiety,  and 
considering  that  the  rules  both  of  charity  and  government 
do  presume  that  they  did  nothing  therein  of  malice,  but 
for  the  discharge  of  their  consciences. k 

No  churchwardens,  questmen,  or  sidemen  of  any  parish, 
shall  be  enforced  to  exhibit  their  presentments  to  any 
having  ecclesiastical  jurisdiction,  above  once  in  every  year 
where  it  hath  been  no  oftener  used,  nor  above  twice  in 
every  diocese  whatsoever,  except  it  be  at  the  bishop's  visi- 
tation :  provided  always,  that,  as  good  occasion  shall  re- 
quire, it  shall  be  lawful  for  every  minister,  churchwardens, 
and  sidemen,  to  present  offenders  as  oil  as  they  shall  think 
meet;  and  for  these  voluntary  presentments  no  fee  shall 
be  taken.1 

No  churchwardens,  questmen,  or  sidemen,  shall  be  called 
or  cited,  but  only  at  the  said  time  or  times  before  limited, 
to  appear  before  any  ecclesiastical  judge  whosoever,  for 
refusing  at  other  times  to  present  any  faults  committed 
in  their  parishes,  and  punishable  by  ecclesiastical  laws. 
Neither  shall  they  or  any  of  them,  after  their  presentments 
exhibited  at  any  of  those  times,  be  any  further  troubled  for 
the  same,  except  upon  manifest  and  evident  proof  it  may 
appear  that  they  did  then  willingly  and  wittingly  omit  to 

E  resent  some  such  public  crime  or  crimes  as  they  knew  to 
e  committed,  or  could  not  be  ignorant  that  there  was  then 
a  public  fame  of  them,  or  unless  there  be  very  just  cause 
to  call  them  for  the  explanation  of  their  former  present- 
ments :  in  which  case  of  wilful  omission,  their  ordinaries 
shall  proceed  against  them  in  such  sort,  as  in  causes  of 
wilful  perjury  in  a  court  ecclesiastical  it  is  already  pro- 
vided.1" 

The  office  of  all  churchwardens  and  sidemen  shall  be 
reputed  to  continue  until  the  new  churchwardens  that  shall 
k  Canon  115.  »  Canon  116.  ■  Canon  117. 
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succeed  them  be  sworn,  which  shall  be  the  first  week  after 
Easter,  or  some  week  following,  according  to  the  direction 
of  the  ordinary ;  which  time  so  appointed  shall  always  be 
one  of  the  two  times  in  every  year,  when  the  minister,  and 
churchwardens,  and  sidemen  of  every  parish,  shall  exhibit 
to  their  several  ordinaries  the  presentments  of  such  enor- 
mities as  have  happened  in  their  parishes  since  their  last 
presentments.  Ana  this  duty  they  shall  perform  before 
the  newly  chosen  churchwardens  and  sidemen  be  sworn, 
and  shall  not  be  suffered  to  pass  over  the  said  presentments 
to  those  that  are  newly  come  into  that  office,  and  are  by 
intendment  ignorant  of  such  crimes ;  under  pain  of  those 
censures  which  are  appointed  for  the  reformation  of  such 
dalliers  and  dispensers  with  their  own  consciences  and 
oaths.11 

For  the  presentments  of  every  parish  church  or  chapel,  Fees  for  present- 
the  registrar  of  any  court  where  they  are  to  be  exhibited  menta. 
shall  not  receive  in  one  year  above  4d.9  under  pain,  for 
wery  offence  therein,  of  suspension  from  the  execution  of 
his  office  for  the  space  of  a  month,  toties  quoties.0 

tfo  minister  shall  in  any  wise  admit  to  the  receiving  of  Perjury  of 
the  holy  communion  any  churchwardens  or  sidemen,  who,  churchwardens 
having  taken  their  oaths  to  present  to  their  ordinaries  all  j|j  ™*  Pre8eni' 
such  public  offences  as  they  are  particularly  charged  to 
inquire  of,  in  their  several  parishes,  shall  (notwithstanding 
the  said  oaths,  and  that  their  faithful  discharge  of  them  is 
the  chief  means  whereby  public  sins  and  offences  may  be 
reformed  and  punished)  wittingly  and  willingly,  desperately 
and  irreligiously,  incur  the  horrible  crime  of  perjury ;  either 
in  neglecting  or  in  refusing  to  present  such  of  the  said 
enormities  and  public  offences  as  they  know  themselves  to 
be  committed  m  their  said  parishes,  or  are  notoriously 
offensive  to  the  congregation  there;  although  they  be 
urged  by  some  of  their  neighbours,  or  by  their  minister,  or 
by  the  ordinary  himself,  to  discharge  their  consciences  by 
presenting  of  them,  and  not  to  incur  so  desperately  the 
said  horrible  sin  of  perjury. 

In  places  where  the  bishop  and  archdeacon  do,  by  pre-  Arrangements 
scription  or  composition,  visit  at  several  times  in  one  and  to  prevent  two 
the  same  year;  lest  for  one  and  the  selfsame  fault  any  of  ^B^Sfor 
his  majesty's  subjects  should  be  challenged  and  molested  thesameofleoce. 
in  divers  ecclesiastical  courts,  we  do  order  and  appoint, 
that  every  archdeacon  or  his  official,  within  one  month 
after  the  visitation  ended  that  year,  and  the  presentments 
received,  shall  certify  under  bis  hand  and  seal,  to  the  bishop 
or  his  chancellor,  the  names  and  crimes  of  all  such  as  are 
detected  and  presented  in  his  said  visitation,  to  the  end  the 
118.  •  Canon  116. 
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chancellor  shall  henceforth  forbear  to  convent  any  person 
for  any  crime  or  cause  so  detected  or  presented  to  the  arch- 
deacon. And  the  chancellor,  within  the  like  time  after  the 
bishop's  visitation  ended,  and  presentments  received,  shall, 
under  his  hand  and  seal/  signify  to  the  archdeacon  or  his 
official  the  names  and  crimes  of  all  such  persons,  which 
shall  be  detected  or  presented  unto  him  in  that  visitation, 
to  the  same  intent  as  aforesaid.  And  if  these  officers  shall 
not  certify  each  other  as  is  here  prescribed,  or  after  such 
certificate  shall  intermeddle  with  the  crimes  or  persons 
detected  and  presented  in  each  other's  visitation;  then 
every  of  them  so  offending  shall  be  suspended  from  all 
exercise  of  his  jurisdiction  by  the  bishop  of  the  diocese, 
until  he  shall  repay  the  costs  and  expenses  which  the 
parties  grieved  have  been  at  by  that  vexation.? 

As  to  legal  proof :  in  case  the  party  presented  denies 
the  fact  to  be  true,  the  making  good  the  truth  of  the  pre- 
sentment, that  is,  the  furnishing  the  court  with  all  proper 
evidences  of  it,  undoubtedly  rests  upon  the  person  present- 
ing. And  as  the  spiritual  court  in  such  case  is  entitled  by 
law  to  call  upon  churchwardens  to  support  their  present- 
ments; so  are  churchwardens  obliged,  not  only  by  law 
(Dr.  Gibson  says),  but  also  in  conscience,  to  see  the  pre- 
sentment effectually  supported ;  because,  to  deny  the  court 
those  evidences  which  induced  them  to  present  upon  oath, 
is  to  desert  their  presentment,  and  is  little  better,  in  point 
of  conscience,  than  not  to  present  at  all;  inasmuch  as, 
through  their  default,  the  presentment  is  rendered  ineffec- 
tual, as  to  all  purposes  of  removing  the  scandal,  or  reform- 
ing the  offender.  And  from  hence  he  takes  occasion  to 
wish  that  the  parishioners  would  think  themselves  bound 
(as  on  many  accounts  they  certainly  are  bound)  to  support 
their  churchwardens,  in  seeing  that  their  presentments  are 
rendered  effectual.  In  any  point  which  concerns  the  re- 
pairs or  ornaments  of  churches,  or  the  providing  conve- 
niences of  any  kind  for  the  service  of  God,  when  such  de- 
fects as  these  are  presented,  the  spiritual  judge  immediately, 
and  of  course,  enjoins  the  churchwarden  presenting,  to  see 
the  defect  made  good,  and  supports  him  in  repaying  him- 
self by  a  legal  and  reasonable  rate  upon  the  parish. q  But 
what  he  intends  is,  the  supporting  the  churchwardens  in 
the  prosecution  of  such  immoral  and  unchristian  livers,  as 
they  find  themselves  obliged  by  their  oath  to  present,  as 
fornicators,  adulterers,  common  swearers,  drunkards,  and 
such  like ;  whose  example  is  of  pernicious  consequence, 
and  likely  to  bring  many  evils  upon  the  parish/ 

p  Canon  121.       4  S$d  quart,  how  is  such  a  rate  to  be  enforced  t 
*  Gibs.  966. 
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Such  are  the  provisions  and  directions  contained  in  the 
canons  relating  to  the  duties  of  archdeacons  in  the  subject 
of  visitations  and  presentments,  which,  inasmuch  as  tney 
are  contained  in  all  the  books  on  this  subject,  are  retained 
here;  but  it  is  evident  that  very  many  of  those  provisions 
are  inapplicable  to  the  state  of  the  Church  at  the  present 
day.  it  does  not  appear  too  much  to  say,  that  tne  lan- 
guage of  these  canons  in  speaking  of  churchwardens  not 
presenting,  seems  unnecessarily  harsh  and  severe.  There 
are  moreover  many  cases  in  which  it  now  appears  settled, 
that  churchwardens  may  proceed  against  parties  by  indict- 
ment, or  anticipate  threatened  mischief  oy  obtaining  in- 
junction, which  appear  to  render  several  of  the  directions 
of  these  canons  less  essential.8 

It  has  been  decided,  that  an  archdeacon  cannot  refuse  May  not  refuse 
to  administer  the  oath  of  office  to  churchwardens.  In  a  *  u8W^^ 
case  in  Lord  Raymond's  Reports,  a  mandamus  was  di-  c  urc 
rated  to  the  archdeacon  of  St.  Asaph,  to  swear  and  admit 
LS.,  being  duly  elected  by  the  parish  according  to  the 
cwtom,  to  be  churchwarden.  To  which  it  was  returned, 
that  I.  S.  was  minus  Aabilis,  being  a  poor  dairyman,  &c. 
And  the  question  was,  whether  the  archdeacon  can  refuse 
the  churchwarden,  elected  by  the  parish  by  the  custom, 
for  any  cause  whatsoever.  And  Mr.  Northey,  that  he 
could,  argued  that  the  churchwarden  is  quasi  a  spiritual 
officer,  because  he  has  the  care  of  the  church,  and  all 
things  belonging  to  it ;  and  the  archdeacon  is  more  than 
a  minister,  tor  the  party  is  examined  before  him  in  the 
spiritual  court.  But  it  was  resolved,  that  the  archdeacon 
has  no  power  in  such  case  to  refuse  to  swear  and  admit 
the  churchwarden.  For  the  churchwarden  is  an  officer  of 
the  parish,  and  his  misbehaviour  will  prejudice  them,  and 
not  the  archdeacon ;  for  he  has  not  only  the  custody,  but 
also  the  property  of  the  goods  belonging  to  the  church, 
and  may  maintain  actions  for  them ;  and  for  that  reason 
H  is  an  office  merely  temporal,  and  the  archdeacon  is  only 
a  ministerial  officer.  And  therefore  a  peremptory  manda- 
mus was  granted.* 

It  is  customary  for  the  archdeacon  at  his  visitation  to  call  Visitation 
upon  one  of  his  clergy  to  preach  what  is  called  a  visitation  8ermon* 
sermon,  and,  although  it  appears  that  formerly  it  was  the 
duty  of  the  visitor  himself  to  preach  this  sermon,  it  seems 
to  be  doubtful  whether  the  clergyman  so  called  upon  by 
the  archdeacon  may  refuse. 

In  the  year  1626  Mr.  Huntley,  rector  of  Stourmouth, 
was  required  by  Dr.  Kinsley,  archdeacon  of  Canterbury, 
•S«pott,CA.VIII.s.2.  *  1U  Rtym.138. 
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to  preach  a  visitation  sermon,  which  he  refused.  And 
being  cited  before  the  high  commissioner,  it  was  urged 
that  he  was  bound  to  the  performance  of  that  office  in 
pursuance  of  the  archdeacon's  mandate,  by  virtue  of  his 
oath  of  canonical  obedience.  He  answered,  that  he  was 
not  a  licensed  preacher,  according  to  the  canons  of  1603 ; 
and  especially,  that  he  was  not  bound  thereunto  by  his 
said  oath,  which  implieth  only  an  obedience  according  to 
the  canon  law,  as  it  is  in  force  in  this  realm ;  and  that 
there  is  no  canon,  foreign  or  domestic,  which  requireth 
him  to  do  this ;  but  on  the  contrary,  that  the  ancient  canon 
law  enjoineth  the  visitor  himself  to  nreach  at  his  own  vist- 
tation.  But  the  court  admonished  him  to  comply,  and  on 
his  refusal,  fined  him  500Z.,  and  imprisoned  him  till  he 
should  pay  the  same,  and  also  make  submission ;  and 
afterwards  degraded  and  deprived  hiin.u  Although, as  Dr. 
Burn  remarks,  this  may  be  one  instance  among  others 
charged  against  the  High  Commission  Court  of  carrying 
matters  with  a  high  hand ;  this  may  relate  rather  to  the 
excess  of  punishment  than  to  the  power  of  punishing ;  and 
it  does  not  appear  from  the  books  that  a  case  has  ever  oc- 
curred by  which  the  authority  of  this  decision  has  been 
reversed. 
Archdeacon's  ^he  JU(^Se  °^  ^e  Archdeacon's  Court,  where  he  does 
Court.  not  preside,  is  called  the  official,  and  an  appeal  lies  from 

that  court  to  the  Bishop's  Court,  or  if  he  be  archdeacon 
of  an  archbishopric,  the  appeal  from  his  court  is  to  the 
Court  of  Arches. 

If  the  jurisdiction  is  not  peculiar,  then  the  bishop  and 
archdeacon  have  concurrent  jurisdiction,  and  the  party 
may  commence  his  suit  either  in  the  Archdeacon's  Court  or 
in  the  Bishop's,  and  he  may  choose  which  he  pleases ;  but 
if  the  archdeacon  has  a  peculiar  jurisdiction,  he  is  totally 
exempt  from  the  power  of  the  bishop,  and  the  bishop  can- 
not enter  there  and  hold  court ;  and  in  such  case  if  the 
party  who  lives  within  the  peculiar  be  sued  in  the  Bishop's 
Court,  a  prohibition  should  be  granted/ 
How  archdea-        An  archdeacon  is  so  far  exempt  from  the  provisions  and 
tePtanUtiM    restrictions  of  the  Benefice  Pluralities  Act/  that  he  is  not 
Act.  thereby  prevented  from  holding  with  his  archdeaconry  two 

benefices,  subject  to  the  limitations  of  that  act,  as  to  dis- 
tance, value  and  population,  one  being  within  the  diocese 
of  his  archdeaconry ;  or,  if  a  peculiar,  then  being  locally 
situate  within  such  diocese. 

Until    recently    the    endowments    of    archdeaconries 
throughout  England  were  generally  small.     But  now  it 


0  John  Huntley's  rate,  4  Barn's  E.  L.  19. 
'  Robinson  v.  Godulve,  I  Kaym.  R.  123. 
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has  been  enacted  that,  by  the  recommendations  of  the  eccle-  Power  to  in- 
sastical  commissioners  duly  confirmed  and  subject  to  the  *ret,e  ***  cfn" 
consent  of  the  bishop,  any  archdeaconry  may  be  endowed  archdeacons, 
by  the  annexation  either  of  an  entire  canonry,  or  of  a  and  mode  of 
canonry  charged  with  the  payment  of  such  portion  of  its  eflfectin*« 
income  as  shall  be  determined  on,  towards  providing  for  f^J^0* 
another  archdeacon  in  the  same  diocese,  or  with  such  last 
mentioned  portion  of  the  income  of  a  canonry,  or  by  aug- 
mentation out  of  the  common  fund  in  the  hands  of  the 
commissioners ;  provided  that  the  augmentation  shall  not 
be  such  as  to  raise  the  average  annual  income  of  any 
archdeaconry  to  an  amount  exceeding  200/.,  and  that  no 
canonry  shall  be  so  charged  with  the  payment  of  a  portion 
of  the  income  thereof  to  any  archdeacon,  unless  the  aver- 
age annual  income  of  such  canonry,  after  the  payment  of 
such  portion  as  aforesaid,  shall  amount  to  or  exceed  6002. 
But  no  archdeacon  shall  be  entitled  to  hold  any  endow- 
ment or  augmentation,  or  other  emolument  as  such  arch- 
deacon under  these  provisions,  unless  he  shall  be  resident 
for  the  space  of  eight  months  in  every  year  within  the 
diocese  in  which  his  archdeaconry  is  situate,  or  as  to  any 
present  archdeacon,  within  the  diocese  in  which  his  arch- 
deaconry was  situate  before  the  recent  alteration  of  dio- 
eeses." 

Or  the  following  more  complicated  plan  may  be  adopted  Two  trchdea- 
for  the  endowment  of  archdeaconries.  Instead  of  appoint-  ©oori«»  annexed 
ing  one  archdeacon  to  either  of  the  new  canonries  respec-  to  a  canonry* 
tively  founded  in  the  cathedral  churches  of  St.  Paul's  and 
Lincoln,  or  of  annexing  a  canonry  in  any  cathedral  or 
collegiate  church  to  an  archdeaconry  as  aforesaid  charged 
with  any  payment  to  another  achdeacon  in  the  same  dio- 
cese, the  rights,  duties  and  emoluments  of  any  canonry, 
the  average  annual  income  of  which  may  exceed  800/., 
may  be  annexed  to  two  archdeaconries  jointly  within  the 
same  diocese,  not  otherwise  competently  endowed ;  each 
archdeacon  taking  his  turn  of  residence  for  such  time,  and 
taking  such  share  of  the  emoluments  as  shall  be  directed 
by  the  scheme  and  order  authorizing  such  annexation; 
and  each  archdeacon  shall  during  his  turn  of  residence 
have  all  the  rights  and  privileges  of  a  canon,  except  as  to 
the  division  ofthe  emoluments.* 

As  another  mode  of  providing  for  the  endowment  of  By  annexing 
archdeaconries,  the  patron  of  any  benefice  within  the  limits  benefice!, 
of  any  archdeaconry  may,  with  the  consent  of  the  bishop 
of  the  diocese  within  which  the  archdeaconry  is  situate, 
endow  such  archdeaconry  by  the  annexation  thereto  of 
»  3  &  4  Vict  c.  1 13,  i.  34.  »  Ibid.  sect.  35. 
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Annexed  ca- 
nonry  may  be 
changed. 


Endowments  of 
particular  arch- 
deaconries. 


such  benefice ;  such  annexation  to  take  effect  immediately, 
if  the  benefice  be  vacant  at  the  time  of  the  endowment,  or 
otherwise  upon  the  then  next  vacancy  thereof;  and  every 
benefice  so  annexed,  and  every  future  holder  thereof,  is  to 
be  subject  to  all  the  provisions  and  restrictions  of  the 
Benefice  Pluralities  Act.  But  it  is  provided,  that  no  such 
annexation  shall  take  effect  as  to  any  archdeacon  in  pos- 
session at  the  time  of  the  passing  of  the  act,b  without  his 
consent ;  and  in  default  ot  such  consent  at  the  time  when 
any  benefice  would  otherwise  so  as  aforesaid  become  an- 
nexed, or  until  such  consent  be  given,  during  the  incum- 
bency of  such  archdeacon,  the  income  and  emoluments  of 
such  benefice  shall,  after  due  provision  thereout  being 
made  for  the  cure  of  souls  in  the  parish  or  district  of  such 
benefice,  be  applied  by  the  commissioners,  either  in  im- 
proving the  existing  house  and  buildings,  or  in  providing 
a  new  house  of  residence  for  such  benefice,  or  in  improv- 
ing or  augmenting  the  glebe  belonging  thereto,  or  if  no 
such  improvement  or  augmentation  be  deemed  necessary, 
then  for  the  benefit  of  any  poor  benefice  or  benefices  within 
the  same  archdeaconry.0 

Any  canonry,  or  portion  of  the  income  of  a  canonry  or 
benefice  annexed  to  any  archdeaconry,  may  at  any  time, 
upon  the  representation  of  the  bishop  of  the  diocese,  and 
by  the  confirmed  recommendation  of  the  commissioners, 
be  disannexed  from  such  archdeaconry  upon  the  vacancy 
thereof,  and  annexed  to  any  other  archdeaconry  in  the  same 
diocese.d 

Thus  far,  as  to  the  general  provisions  for  the  endow- 
ment of  archdeaconries.  The  endowment  of  certain  par- 
ticular archdeaconries  is  provided  for  as  follows. 

The  Bishop  of  London  and  of  Lincoln  respectively  may 
from  time  to  time  appoint  one  of  the  archdeacons  of  their 
respective  dioceses  to  the  new  canonries  in  the  respective 
churches  of  St.  Paul's  and  Lincoln,  and  every  archdeacon 
so  appointed  shall  thereupon  become  and  be  a  canon  of 
such  cathedral  church,  and  a  member  Of  the  chapter,  to 
all  intents  and  purposes,  and  entitled  to  all  the  same  rights 
and  privileges  as  the  other  canons.6  The  archdeaconry  of 
Nottingham  is  endowed  by  having  annexed  to  it  the  newly 
constituted  rectory  of  Southwell,  but  the  archdeacon  is 
subject  to  the  provisions  and  restrictions  of  the  Benefice 
Pluralities  Act.f  The  archdeaconry  of  Cardigan  is  en- 
dowed with  four  twenty-fourth  parts  of  the  divisible  cor- 

b  June,  1841.  «  4  &  5  Viet. c.  39,s. 9.  *  IbuLiect  11. 

•  3  &  4  Vict.c.  113,  s.  33.  '  4  &  5  Vict.  c.  39,  s.  12. 
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porate  revenues  of  the  cathedral  church  of  St  David.8 
The  archdeacons  of  Brecon  and  Carmarthen  are  respec- 
tirely  endowed  out  of  the  revenues  of  the  collegiate  church 
of  Brecon.11  The  archdeaconry  of  Llandaff  is  annexed  to 
the  deanery,  and  is  endowed  with  three-sevenths  of  the 
whole  divisible  corporate  revenues  of  the  cathedral  church.1 

Upon  the  endowment  of  any  archdeaconry  by  either  of  Former  estates 
the  above  modes,  and  with  the  consent  of  the  bishop  of  ^JJ  areh- 
the  diocese  and  of  any  archdeacon  in  possession  at  the  deaconries  vest- 
time  of  passing  the  act,k  all  lands,  tithes,  and  other  here-  **  "*  commis- 
ditaments,  except  any  right  of  patronage  belonging  to  such  nontn* 
archdeaconry  at  the  time  of  such  endowment,  may,  by  the 
confirmed  recommendation  of  the  commissioners,  be  vested 
in  them  and  their  successors ;  and  any  benefice  annexed 
to  such  archdeaconry  may,  by  the  same  authority,  be  dis- 
annexed  therefrom,  and  the  patronage  of  such  benefice 
shall  thenceforth  revert  to  the  patron  to  whom  it  belonged 
before  such  annexation,  subject  to  any  transfer  of  patron- 
age provided  for  by  the  same  act.1 


Section  7. 
Mural  Deans. 

There  can  be  no  question  but  that  in  former  times  the  Their  office  for- 
rural  deans  were  important  officers  in  the  church  establish-  me^y. 
ment.  They  appear  to  have  been  deputies  of  the  bishop, 
planted  all  round  his  diocese,  the  better  to  inspect  the 
conduct  of  the  parochial  clergy,  to  inquire  into  and  report 
dilapidations,  and  to  examine  the  candidates  for  confirma- 
tion; and  armed  in  minuter  matters  with  an  inferior  degree 
of  judicial  and  coercive  authority."1  Blackstone  says  of 
them,  that  they  are  very  ancient  officers  of  the  Church, 
but  almost  grown  out  of  use,  though  their  deaneries  still 
subsist  as  an  ecclesiastical  division  of  the  diocese  or  arch- 
deaconry.11 

9  Recently  their  office  has  in  many  instances  been  re- 
vived ;  and  an  interesting  work  has  been  lately  published, 
in  which  the  history  of  tne  origin,  progress,  and  gradual 
decay  of  their  office  has  been  traced  with  much  care  and 
research.0  But  legally  speaking  the  office  can  be  scarcely 
said  to  exist,  or  to  have  any  duties  necessarily  connected 
with  it ;  for  during  the  long  period  of  its  decay,  custom 

t3&4VicLcll3,s.38.  h  Ibid.  sect. 39.  »  Ibid.  sect.  40.  * 

k  Aegust  11, 1840.  »  Ibid.  sect.  66.  »  Gibs.  Cod.  972, 1550. 

•  1  Comm.  383.  •  Horn  Decanic®  Rurales. 
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seems  to  have  transferred  all  the  necessary  duties  of  such 
an  office  to  the  archdeacon ;  as  in  the  visitation  of  churches, 
houses  of  residence,  &c.  At  the  present  day,  therefore, 
the  duties  of  the  rural  dean  would  be  only  such  as  he 
might  be  deputed  to  perform  by  the  bishop  or  archdeacon, 
for  the  performance  of  many  of  which  it  seems  that  the 
office  may  very  usefully  be  revived. 

In  several  of  the  statutes  which  direct  the  issuing  of 
commissions  by  the  bishop,  the  rural  dean  is  mentioned,  as 
a  party  who  is  to  be  one  of  the  commissioners :  his  duties 
in  such  matters,  as  a  commissioner,  will  be  found  men- 
tioned where  such  commissions  are  treated  of. 


Distinction  be- 
tween, con- 
sidered. 


Rectors  and 
parsons. 


Meaning  of 
"  parson." 


Section  8. 
Of  Rectors,  Vicars,  and  Perpetual  Curates. 

It  will  be  obvious  that  the  subjects  which  might  be 
treated  of  under  this  head  are  of  great  variety  and  extent; 
the  greater  number  of  these,  however,  will  be  found  treated 
of  under  the  subject  of  benefices  and  their  incidents.  Bat 
the  connexion  between  the  rector  and  his  rectory,  the  in- 
cumbent and  his  benefice,  is  so  close,  that  it  is  almost  im- 
possible to  separate  the  consideration  of  the  two  subjects. 
The  manner,  therefore,  in  which  rectors  and  vicars  may 
become  such,  the  incidents  to  them  in  that  character,  and 
the  manner  in  which  their  office  may  determine,  although 
apparently  subjects  which  might  be  considered  in  the  pre- 
sent chapter,  are  reserved  for  the  chapters  on  benefices; 
while  at  present  we  shall  only  consider  the  distinctive  per- 
sonal characters  of  the  three  kinds  of  incumbents  above 
mentioned. 

The  appellation  of  rector  is  synonymous  with  that  of 
parson,  wnich  latter  term,  although  frequently  used  indis- 
criminately, as  applicable  also  to  vicars  and  even  curates, 
is,  according  to  IMackstone,  the  most  legal,  beneficial,  and 
honourable  title  that  a  parish  priest  can  enjoy.  Parson, 
in  the  legal  signification,  is  taken  for  the  rector  of  a  church 
parochial:  he  is  said  to  be  seised  injure  ecclesia.  Such  a 
one,  and  he  only,  is  said  vicem  seu  personam  ecclesia  gerere. 
He  is  called  parson  (persona)  because  by  his  person  the 
church,  which  is  an  invisible  body,  is  represented;  and 
he  is  in  himself  a  body  corporate,  in  order  to  protect  and 
defend  the  rights  of  the  church  (which  he  personates)  by 
fe.  perpetual  succession.1*    And,  as  Lord  Coke  says,  the  law 

p  1  Black.  Com.  384. 
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had  an  excellent  end  therein,  viz.,  that  in  his  person  the 
church  might  sue  for  and  defend  her  right.  A  parson, 
therefore,  is  a  corporation  sole,  and  has  during  his  life  the 
freehold  in  himself  of  the  parsonage  house,  the  glebe,  the 
tithe  and  other  dues.*1 

But  these  are  sometimes  appropriated ;  that  is  to  say,  Appropriations, 
the  benefice  is  perpetually  annexed  to  some  spiritual  cor- 

E oration,  either  sole  or  aggregate,  being  the  patron  of  the 
ring;  which  the  law  esteems  equally  capable  of  providing 
for  the  service  of  the  church,  as  any  single  private  clergy- 
man. This  contrivance  seems  to  have  sprung  from  the 
policy  of  the  monastic  orders,  who  have  never  been  de- 
ficient in  subtle  inventions  for  the  increase  of  their  own 
power  and  emoluments.  At  the  first  establishment  of  pa- 
rochial clergy,  the  tithes  of  the  parish  were  distributed,  as 
we  shall  observe  in  treating  of  tithes,  in  a  four-fold  divi- 
sion :  one  for  the  use  of  the  bishop,  another  for  maintaining 
the  fabric  of  the  church,  a  third  for  the  poor,  and  the  fourth 
to  provide  for  the  incumbent.  When  the  sees  of  the  bishops 
became  otherwise  amply  endowed,  they  were  prohibited 
from  demanding  their  usual  share  of  these  tithes,  and  the 
division  was  into  three  parts  only ;  and  hence  it  was  in- 
ferred by  the  monasteries,  that  a  small  part  was  sufficient 
for  the  officiating  priest,  and  that  the  remainder  might 
well  be  applied  to  the  use  of  their  own  fraternities  (the  en- 
dowment of  which  was  construed  to  be  a  work  of  the  most 
exalted  piety),  subject  to  the  burden  of  repairing  the  church, 
and  providing  for  its  constant  supply.  And,  therefore, 
they  begged  and  bought  for  masses  and  obits,  and  some- 
times even  for  money,  all  the  advowsons  within  their  reach, 
and  then  appropriated  the  benefices  to  the  use  of  their  own 
corporation.  But  in  order  to  complete  such  appropria- 
tion effectually,  the  king's  license  and  consent  or  the 
bishop  must  first  be  obtained ;  because  both  the  king  and 
the  bishop  may,  some  time  or  other,  have  an  interest,  by 
lapse,  in  the  presentation  to  the  benefice,  which  can  never 
happen  if  it  be  appropriated  to  the  use  of  a  corporation, 
which  never  dies,  and  also  because  the  law  reposes  a  con- 
fidence in  them,  that  they  will  not  consent  to  anything 
that  shall  be  to  the  prejudice  of  the  church.  The  consent 
of  the  patron  also  is  necessarily  implied,  because  (as  was 
before  observed)  the  appropriation  can  be  originally  made 
to  none  but  to  such  spiritual  corporation  as  is  also  the 
patron  of  the  church;  the  whole  being  indeed  nothing 
else  but  an  allowance  for  the  patrons  to  retain  the  tithes 
and  glebe  in  their  own  hands,  without  presenting  any 


*  Co.  Litt.  300. 
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clerk,  they  themselves  undertaking  to  provide  for  the  ser- 
vice of  the  church/ 
Impropriations.  The  terms  appropriation  and  impropriation 8  are  now  so 
commonly  used  indiscriminately,  that  it  has  become  almost 
unnecessary  to  mention  the  distinction  between  them ;  but 
appropriation,  in  contradistinction  to  impropriation,  means 
the  annexing  a  benefice  to  the  proper  and  perpetual  use  of 
some  spiritual  corporation,  either  sole  or  aggregate,  being 
the  patron  of  a  living,  which  is  bound  to  provide  for  the 
service  of  the  church,  and  thereby  becomes  perpetual  in- 
cumbent, the  whole  appropriation  being  only  an  allowance 
for  the  spiritual  patrons  to  retain  the  tithes  and  glebe  in 
their  own  hands,  without  presenting  any  clerk,  they  them- 
selves undertaking  to  provide  for  the  service  of  the  church; 
while  impropriation  is  supposed  to  be  properly  used  when 
the  profits  of  the  benefice  are  held  in  lay  hands,  as  being 
improperly  so.*  But,  in  truth,  the  correctness  of  the  dis- 
tinction, even  originally,  seems  doubtful ;  they  are  used  as 
synonymous  in  statutes  in  the  times  of  Elizabeth,  of  Mary, 
and  of  Charles  II. ;  and  even  prior  to  the  Reformation,  m 
a  petition  to  parliament  in  the  time  of  Henry  VIII.,  the 
term  used  is  "impropried."  Both  terms  were  borrowed  from 
the  form  of  the  grant  "  in  proprios  usus"  and  they  are  pe- 
culiar or  principally  confined  to  this  country.  Blackstone 
says,  that  appropriations  can  be  made  at  this  day,  upon 
which  Mr.  Christian  observes,  it  cannot  be  supposed  that 
at  this  day  the  inhabitants  of  a  parish  who  had  been  ac- 
customed to  pay  their  tithes  to  their  officiating  minister, 
could  be  compelled  to  transfer  them  to  an  ecclesiastical 
corporation,  to  which  they  might  be  perfect  strangers," 
ana,  "  that  there  probably  have  been  no  new  appropria- 
tions since  the  dissolution  of  monasteries."  Upon  this 
same  proposition,  Mr.  Justice  Coleridge  observes,  alluding 
to  the  opinion  of  Mr.  Christian,  "The  truth  of  this  position 
has  been  questioned,  and  the  doubt  is  not  likely  to  be 
solved  by  any  judicial  decision.  But  I  am  not  aware  of 
any  principle  which  should  prevent  an  impropriation  from 
being  now  legally  made,  supposing  the  spiritual  corpora- 
tion already  seised  of  the  advowson  of  the  churcn,  or 
enabled  to  take  it  by  grant.  The  power  of  the  king  and 
the  bishop  remain  undiminished."  u 
Appropriation  This  appropriation  may  be  severed,  and  the  church  be- 
may  be  severed,  come  disappropriate,  two  ways ;  as  first,  if  the  patron  or 
appropriator  presents  a  clerk,  who  is  instituted  and  inducted 
to  the  parsonage ;  for  the  incumbent,  so  instituted  and  in- 

«■  1  Black.  Com.  384.        •  See  Duke  of  Portland  v.  Bingham,  1  Hag.  156. 
* 1  Black.  Com.  384.        "See  note  to  Blacks.,  ante. 
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ducted,  is,  to  all  intents  and  purposes,  complete  parson ; 
and  the  appropriation  being  once  severed,  can  never  be 
re-united  again,  unless  by  a  repetition  of  the  same  solem- 
nities. And  when  the  clerk  so  presented  is  distinct  from 
the  vicar,  the  rectory  thus  vested  in  him  becomes  what  is 
called  a  sinecure,  because  he  hath  no  cure  of  souls,  having 
a  vicar  under  him,  to  whom  that  cure  is  committed.  Also, 
if  the  corporation  which  has  the  appropriation  is  dissolved, 
the  parsonage  becomes  disappropriate  at  common  law; 
because  the  perpetuity  of  person  is  gone,  which  is  neces- 
sary to  support  the  appropriation.* 

These  sinecure  rectories  here  spoken  of  had  their  origin  Sinecure  rec- 
in  the  following  manner.  The  rector,  with  proper  con-  tones- 
sent,  had  a  power  to  entitle  a  vicar  in  his  churcn  to  officiate 
under  him,  and  this  was  often  done ;  and  by  this  means 
two  persons  were  instituted  to  the  same  church,  and  both 
to  the  cure  of  souls,  and  both  did  actually  officiate.  So 
that  however  the  rectors  of  sinecures,  by  having  been  long 
excused  from  residence,  are  in  common  opinion  discharged 
from  the  cure  of  souls  (which  is  the  reason  of  the  name), 
and  however  the  cure  is  said  in  the  law  books  to  be  in 
them  habitualiter  only,  yet,  in  strictness,  and  with  regard 
to  their  original  institution,  the  cure  is  in  them  actuattter, 
as  much  as  it  is  in  the  vicar,  that  is  to  say,  where  they 
come  in  by  institution ;  but  if  the  rectory  is  a  donative, 
the  case  is  otherwise;  for  coming  in  by  donation,  they 
have  not  the  cure  of  souls  committed  to  them.  And  these 
are  most  properly  sinecures,  according  to  the  genuine  sig- 
nification of  the  word/ 

But  no  church,  where  there  is  but  one  incumbent,  is  No  sinecure 
properly  a  sinecure.     If  indeed  the  church  be  down,  or  bu^one^ocum- 
the  parish  become  destitute  of  parishioners,  without  which  bent 
divine  offices  cannot  be  performed,  the  incumbent  is  of 
necessity  acquitted  from  all  public  duty;  but  still  he  is 
under  an  obligation  of  doing  this  duty,  whenever  there 
shall  be  a  competent  number   of   inhabitants,   and  the 
church  shall  be  rebuilt.     And  these  benefices  are  more 
properly  depopulations  than  sinecures.8 

But  sinecure  rectors  and  rectories  are  now  in  the  course  Suppression  of 
of  gradual  suppression,  and  will  soon  have  entirely  passed  sinecure  rec- 
away,  for  it  is  declared  by  the  stat.  3&  4  Vict.  c.  113,h  tone8# 
that  all  ecclesiastical  rectories,  without  cure  of  souls,  in 
the  sole  patronage  of  her  Majesty,   or  of  any  ecclesi- 
astical corporation,  aggregate  or  sole,  where  there  shall  be 
a  vicar  endowed  or  a  perpetual  curate,  shall,  as  to  all 

e  l  Blick.  Com.  385.  f  Johns.  85;  3  Burn's  E.  L.  372. 

*  IW.  *  Sect.  48. 
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such  rectories  as  may  be  vacant  at  the  passing  of  that  act,1 
immediately  upon  its  so  passing,  and  as  to  all  others  im- 
mediately upon  the  vacancies  thereof  respectively,  be  sup- 
pressed;  and  that  as  to  any  such  ecclesiastical  rectory 
without  cure  of  souls,  the  advowson  whereof,  or  any  right 
of  patronage  wherein,  shall  belong  to  any  person  or  per- 
sons, or  body  corporate,  other  than  as  aforesaid,  the  eccle- 
siastical commissioners  for  England  shall  be  authorised 
and  empowered  to  purchase  and  accept  conveyance  of 
such  advowson  or  right  of  patronage,  as  the  case  may  be, 
at  and  for  such  price  or  sum  as  may  be  agreed  upon  be- 
tween them  and  the  owner  or  owners  of  such  advowson 
or  right  of  patronage,  and  may  pay  the  purchase-money, 
and  the  expenses  of  and  attendant  upon  such  purchase, 
out  of  the  common  fund  in  their  hands ;  and  that  after  the 
completion  of  such  purchase  of  any  such  rectory,  and 
upon  the  first  avoidance  thereof,  the  same  shall  be  sup- 
pressed ;  and  that  upon  the  suppression  of  any  such  rec- 
tory as  aforesaid,  all  ecclesiastical  patronage,  belonging  to 
the  rector  thereof  as  such  rector,  shall  be  absolutely  trans- 
ferred to,  and  be  vested  in,  the  original  patron  or  patrons 
of  such  rectory. 
Vicar,  origin  The  office  of  vicar,  as  distinct  from  that  of  rector,  would 

of.  sufficiently  appear  from  what  has  been  already  said  of  the 

latter.  The  vicar  was  originally  little  more  than  a  stipendiary 
curate  of  the  present  day,  being  a  minister  deputed  or  sub- 
stituted by  the  spiritual  corporation,  who  held  the  revenues 
of  the  benefice,  to  perform  the  ecclesiastical  duties  in  their 
stead.  Usually,  though  not  always,  he  was  one  of  their  own 
body;  and  his  stipend  was  entirely  at  their  discretion,  and 
he  was  removable  at  their  caprice.  The  evil  results  of 
such  a  practice  are  apparent;  and  an  ineffectual  attempt  to 
arrest  the  evil  was  made  by  a  statute  in  the  reign  of 
Richard  II.,  but  this  was  found  to  be  insufficient;  and 
accordingly  it  was  enacted  by  statute  4  Henry  IV.  c.  12, 
that  the  vicar  should  be  a  secular  ecclesiastic,  perpetual, 
not  removeable  at  the  caprice  of  the  monastery ;  that  he 
should  be  canonically  instituted  and  inducted;  that  he 
should  be  sufficiently  endowed  at  the  discretion  of  the 
ordinary  to  do  divine  service,  to  inform  the  people,  and  to 
Endowment  of.  keep  hospitality.  It  is  under  this  latter  statute  therefore 
that  our  vicarages  in  their  present  form  came  into  existence, 
and  the  endowments  of  them  have  usually  been  by  a  por- 
tion of  the  glebe  or  land  belonging  to  the  parsonage;  and 
a  particular  share  of  the  tithes  which  the  appropriators 
found  it  most  troublesome  to  collect,  and  which  are  there- 

«  August  11,  1840. 
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fere  generally  called  privy  or  small  tithes;  the  greater  or 
predial  tithes  being  still  reserved  to  their  own  use*  But 
one  and  the  same  rule  was  not  observed  in  the  endowment 
of  all  vicarages.  Hence  some  are  more  liberally,  and 
some  more  scantily  endowed ;  and  hence  the  tithes  of  many 
things,  as  wood  in  particular,  are  in  some  parishes  rec- 
torial, and  in  some  vicarial  tithes. 

The  distinction  therefore  between  a  rector  and  a  vicar  Distinction  be- 
at the  present  day  is  this,  that  the  rector  has  generally  the  tw«jen.  «cu>r 
whole  right  to  all  the  ecclesiastical  dues  within  his  parish ;  ** 
the  vicar  is  entitled  only  to  a  certain  portion  of  those  profits, 
the  best  part  of  which  are  absorbed  by  the  appropriator,  to 
whom,  if  appropriations  had  continued  as  in  their  origin, 
he  would  in  effect  be  perpetual  curate,  with  a  fixed  salary. 

The  parson,  and  not  the  patron  of  the  parsonage,  is  of  Patrons  of 
common  right,  the  patron  of  the  vicarage.  The  parson,  vicarages, 
by  making  the  endowment,  acquires  the  patronage  of  the 
▼warage.  For  in  order  to  the  appropriation  of  a  parson- 
age, the  inheritance  of  the  advowson  was  to  be  transferred 
to  the  corporation  to  which  the  church  was  to  be  appro- 
priated ;  and  then  the  vicarage  being  derived  out  of  the 
parsonage,  the  parson,  of  common  right,  must  be  patron 
thereof.  So  that  if  the  parson  makes  a  lease  of  the  par- 
sonage (without  making  a  special  reservation  to  himself 
of  the  right  of  presenting  to  the  vicarage),  the  patronage 
of  the  vicarage  passeth  as  incident  to  it.  But  it  was  held 
in  the  21st  James  I.  that  the  parishioners  may  prescribe  for 
the  choice  of  a  vicar.  And  before  that,  in  the  16th  James  I. 
in  the  case  of  Shorley  and  Underkill,  it  was  declared  by 
the  court,  that  though  the  advowson  of  the  vicarage  of 
common  right  is  appendant  to  the  rectory,  yet  it  may  be 
appendant  to  a  manor,  as  having  been  reserved  specially 
upon  the  appropriation.1* 

And  if  there  be  a  vicar  and  parson  appropriate,  the  Uniting  rectory 
ordinary  and  parson  appropriate  may,  in  time  of  vacation  and  vicarage, 
of  the  vicarage,  re-unite  the  vicarage  to  the  parsonage.1 

From  what  has  been  already  observed  of  the  distinction  perpetual 
between  rector  and  vicar,  it  will  be  easy  to  anticipate  what  curates, 
remains  to  be  said  of  a  perpetual  curate  ;  for  a  perpetual 
curate  is,  in  many  things,  in  the  same  position  as  was  a 
▼icar  previous  to  the  stat.  of  Henry  IV.  before  mentioned. 
The  fact  is,  that  certain  cases  were  exempted  from  the 
operation  of  that  statute ;  for  if  the  benefice  was  given 
ad  mensarn  monackorum,  and  so  not  appropriated  in  the 
common  form,  but  granted  by  way  of  union  plena  jure,  it 
**«  allowed  to  be  served  by  a  curate  of  their  own  house, 
k  1  Bora's  £•  L.  79.  I  Rogert's  £.  L.  893, 
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Their  origin. 


Perpetual 
curacy  is  a 
benefice. 


What  is  a  per- 
petual curacy. 


Three  tests  to 
determine  it. 


consequently  not  a  secular  ecclesiastic ;  and  the  like  ex- 
emption from  the  necessity  of  appointing  a  vicar  was 
sometimes  also  granted  by  dispensation,  or  on  account  of 
the  nearness  of  the  church.™ 

At  the  dissolution  of  the  monasteries,  when  appropria- 
tions were  transferred  from  spiritual  societies  through  the 
king  to  single  lay  persons,  to  them  also,  for  the  most  part, 
was  transferred  tne  appointment  of  the  vicars  in  the 
parishes  where  they  were  the  appropriators,  and  in  places 
where,  by  means  of  exemptions,  mere  was  no  regularly 
endowed  vicar;  and  as  they  were  appropriators  of  the 
whole  ecclesiastical  dues,  the  charge  of  providing  for  the 
cure  was  laid  on  them,  for  neither  in  fact,  nor  in  presump- 
tion of  law,  nor  habit ualiter,  could  a  lay  rector  as  such 
have  cure  of  souls ;  they  were  consequently  obliged  to 
nominate  some  particular  person  to  the  ordinary  for  his 
license  to  serve  tne  cure ;  and  such  curates  thus  licensed 
became  perpetual,  in  the  same  manner  as  vicars  had  been 
before,  not  removable  at  the  caprice  of  the  appropriator, 
but  only  by  due  revocation  of  the  license  of  the  ordinary .D 

A  perpetual  curacy  was  formerly  adjudged  not  to  be  an 
ecclesiastical  benefice,  so  that  it  was  tenable  with  any 
other  benefice ;  but  now  perpetual  curacies  are  expressly 
declared  to  be  benefices  within  the  meaning  of  that  word, 
in  the  Benefices  Pluralities  Act,  and  a  perpetual  curate  is 
consequently  liable  to  its  restrictions,  in  the  same  manner 
as  any  other  incumbent.0 

In  some  cases  it  might  be  a  matter  of  considerable  diffi- 
culty to  determine  whether  a  place  is  a  perpetual  curacy 
or  a  chapelry  only ;  and  the  more  so,  since  for  most  prac- 
tical purposes  the  question  would  be  quite  immaterial,  and 
therefore  less  likely  to  have  been  judicially  determined; 
but  as  an  aid  in  deciding  certain  other  questions  which 
might  arise,  it  might  be  important ;  and  the  following  are 
the  rules  laid  down  by  Lord  Hardwicke  for  determining 
whether  it  is  perpetual  curacy  or  not 

To  determine  this,  he  says,  consider  it  first  as  to  the 
rights  and  privileges  appearing  to  belong  to  the  chapel 
itself;  next  as  to  the  right  of  the  inhabitants  within  the 
district ;  thirdly,  as  to  the  rights  and  dues  belonging  to 
the  curate  of  the  chapelry.  If  all  these  rights  concur  to 
show  the  nature  of  a  perpetual  curacy,  that  must  deter- 
mine it. 


m  See  1  Black.  Com.  387. 

»  Gibs.  819;  Duke  of  Portland  v.  Bingham,  1  Hagg.  Rep.  162  j  Attorney 
General  v.  Brereton,  2  Ves.  sen.  427. 
o  See  1  &  2  Vict  c.  106. 
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As  to  the  first  consideration,  it  appears  this  is  a  chapel  First  test : 
belonging  to  a  country  town.     It  has  belonging  to  it  all  Rights  belong- 
wrts  of  parochial  rights,  as  clerk,  warden,  &c,  all  rights  j£*rl£hlhe 
of  performing  divine  service,  baptism,  sepulture,  &c,  which 
is  very  strong  evidence  of  itself  that  this  is  not  barely  a 
chapel  of  ease  to  the  parish  to  which  it  belongs,  but  stands 
on  its  own  foundation,  capella  parochialis,  as  it  is  called 
in  Hobart ;  and  this  differs  it  greatly  from  the  chapels  in 
London,  which  are  barely  chapels  of  ease,  commencing 
within  time  of  memory,  which  have  not  baptism  or  sepul- 
ture ;  all  which  sort  of  rights  belong  to  the  mother  church, 
tnd  the  rector  or  vicar  of  the  parish,  who  has  the  cure  of 
tools,  has  the  nomination,  as  the  rector  of  St.  James's  or 
St  Martin's  has,  but  they  have  no  parochial  rights,  which 
clearly  belong  to  this  chapel.     Nor  have  any  of  the  inha-  Right  of  sepul- 
bitants  of  this  chapelry  a  right  to  bury  in  the  parish  church  ture* 
of  Northop,P  and  that  right  of  sepulture  is  the  most  strong 
circumstance,  as  appears  from  3  Selden's  Hist.  Tithes,  fol. 
cohunn  1212,  to  show  that  it  differs  not  from  a  parish 
chuck. 

Hie  next  circumstance  to  determine  this  question  is  the  second  test : 
right  of  the  inhabitants,  viz.  to  have  service  performed  Rights  of  the 
there,  and  baptism,  and  christening,  and  having  no  right  inhabltanl5« 
to  resort  to  the  parish  church  of  Worthop  for  these  pur- 
poses, nor  to  any  other  place,  if  not  here ;  nor  are  they 
or  have  they  been  rateable  to  the  parish  church  of  Northop. 
It  was  determined  in  the  case  of  Castle  Birmidge,  Hob. 
66,  that  the  having  a  chapel  of  ease  will  not  exempt  the 
inhabitants  within  that  district  from  contributing  to  repairs 
of  the  mother  church,  unless  it  was  by  prescription,  which 
would  then  be  a  strong  foundation  that  it  must  be  con- 
sidered as  a  curacy  or  chapelry. 

Next,  as  to  the  rights  and  dues  of  the  curate.     All  Third  test: 
these  concur  to  show  it  to  be  a  perpetual  curacy,  and  not  Ri«^8  of  the 
at  all  at  the  will  and  pleasure  or  the  vicar ;  for  the  curate  cura 
has  always  enjoyed  the  small  tithes  and  surplice  fees,  nor 
is  there  any  evidence  to  show  that  the  vicar  has  received 
the  small  tithes.q 

A  nomination  to  a  perpetual  curacy  may  be  by  parol.  Nomination  to, 
u  Most  regularly,"   Lord  Hardwicke  says,  "  it  ought  to  «»y  be  by 
be  in  writing ;"  but,  he  adds,  "  I  do  not  know  that  it  has  paro  * 
been  determined  that  it  is  necessary.     A  presentation  to  a 
church  need  not  be  in  writing,  but  may  be  by  parol ;  if 
so,  I  do  not  see  why  a  nomination  to  a  perpetual  curacy 
may  not  be  by  parol." r 

f  The  parish  to  which  it  was  contended  that  this  was  a  chapel  only. 
*  See  iucnwy-Gneroi  v.  Brtreton,  2  Ves.  sen.  427.  r  Ibid* 
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A  perpetual  curate  has  an  interest  for  life  in  his  curacy, 
in  the  same  manner  and  as  fully  as  a  rector  or  vicar,  that 
is  to  say,  he  can  only  be  deprived  by  the  ordinary,  and 
that  in  proper  course  of  law ;  and,  as  Lord  Hardwicke 
observes,  it  would  be  a*  contradiction  in  terms  to  say  that 
a  perpetual  curate  is  removable  at  will  and  pleasure.* 

The  ministers  of  the  new  churches  to  which  separate 
parishes  or  ecclesiastical  districts  have  been  assigned  under 
the  provisions  of  the  Church  Building  Acts,  are  perpetual 
curates,  so  that  they  are  severally  bodies  politic  and  cor- 
porate, with  perpetual  succession ;  and  consequently  may 
accept  grants  made  to  them  and  their  successors;  and 
they  are  to  be  licensed  and  to  be  removable  in  the  same 
manner  as  other  perpetual  curates.  This  is  also  the  case 
with  those  ministers  who  are  appointed  to  new  districts  or 
parishes  under  the  Church  Endowment  Act.  And  as 
license  operates  to  all  such  ministers  in  the  same  manner 
as  institution  would  in  the  case  of  a  presentative  benefice, 
it  would  render  voidable  any  other  livings  which  such 
ministers  might  hold,  in  the  same  manner  as  institution.1 


Section  9. 

Of  Ministers  of  Chapels  of  Ease,  Proprietary 
Chapels,  #c.  and  of  Lecturers, 

Parties  here  The  ecclesiastical  persons  above  mentioned  will  be  con- 

treated  of.  veniently  considered  together  in  the  present  chapter,  since 

the  law,  so  far  as  it  is  here  treated  of,  that  is,  so  far  as  it 
affects  these  persons  in  their  relation  to  the  bishop  and 
to  the  incumbent  of  the  parish,  applies  equally,  or  very 
nearly  so,  to  all  who  being  neither  rectors,  vicars,  per- 
petual nor  stipendiary  curates,  nor  such  ministers  of  new 
churches  as  are  to  be  legally  deemed  perpetual  curates, 
officiate  nevertheless  in  some  church  or  chapel  by  virtue 
of  a  license  from  the  bishop  or  archbishop ;  which  license 
is  to  these  persons  what  institution  is  to  the  rector  or 
vicar. 
Lecturer,  office  The  office  of  lecturer  is  always  engrafted  upon  some 
of.  already  existing  ecclesiastical   establishment,  where  the 

spiritual  wants  of  the  parish  are  already  in  part  supplied 
by  there  being  antecedently  some  person  appointed  to  per- 
form the  rites  and  service  of  the  church;0   and,  in  its 

*  See  Attorney -General  v.  Brerelon,  2  Ves.  sen.  427. 

*  See  1  &  2  Will.  4,  c.  38,  s.  12  ;  2  &  3  Vict.  c.  49,  s.  2 ;   6  &  7  Vict, 
c.  37.  s.  12. 

'  16  East,  142. 
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strictest  sense,  a  lecturer  would  be  a  spiritual  person  Extended 
licensed  to  read  the  service  in  a  parish  church  at  some  JJea°lf!S of 
other  times  and  on  some  other  occasions  than  those  when 
the  service  is  performed  by  the  incumbent  or  his  curate ; 
but  as  the  minister  of  the  parish  has  the  same  ecclesiastical 
rights  out  of  his  church  as  in  it,  and  throughout  his  whole 
parish,  and  is  entitled  to  perform  the  service  in  every  con- 
secrated building  in  his  parish/  a  lecturer  would  be  in  the 
same  position  as  regards  him,  whether  he  was  to  officiate 
in  the  parish  church  or  in  some  chapel  situate  within  the 
parish.  Consequently,  that  term  has  been  often  used  as 
denoting  all  spiritual  persons,  licensed  as  such  to  officiate 
at  some  time  independently  of  the  minister,  whether  in 
the  parish  church  or  in  some  chapel  within  the  parish. 
But  these  cases  must  not  be  confounded  with  those  of 
ministers  of  churches  or  chapels  which,  although  in  some 
sense  within  the  parish,  have  a  separate  ecclesiastical  dis- 
trict assigned  to  them.x 

As  to  the  foundation  of  such  offices,  it  can  only  be  Foundation  of. 
done  with  the  assent  of  patron,  incumbent  and  ordinary,  wk«i  consent 
for  as  it  was  said  in  argument  in  the  case  of  The  King  v.  necenaiy. 
Bishop  of  JExeter/  it  would  be  productive  of  great  public 
inconvenience  if  every  person  who  chose  to  dedicate  a 
small  freehold  in  a  parish  to  the  use  of  a  lecturer,  could 
therefore  appoint  whom  he  pleased  to  preach  in  the  parish 
church  without  the  assent  of  the  incumbent.  By  the 
same  rule,  any  number  of  persons  might  do  the  same  to 
the  entire  overthrow  of  all  order  and  discipline  in  the 
Church.  And  it  was  by  that  case  completely  established, 
that  it  was  not  competent  to  any  person  to  engraft  a 
lectureship  by  compulsion  on  the  Uhurch  ;  for  that  other- 
wise it  might  be  done  for  the  most  capricious  purposes, 
and  in  abuse  of  the  regular  institutions  of  the  Church, 
and  might  overthrow  the  whole  establishment. 

In  consequence  of  the  objection  by  the  vicar,  in  whose  immemorial 
parish  a  lectureship  was  founded,  the  Bishop  of  Exeter  custom, 
refused  to  license  the  lecturer,  who  thereupon  applied  for 
a  mandamus  to  compel  him.  It  was  objected  that  the 
period  when  this  lectureship  was  founded,  anno  domini 
1668,  proved  not  only  that  it  was  not  immemorial,  but 
that  it  could  not  have  a  legal  origin  for  want  of  one  of 
the  proper  parties  to  assent  to  the  endowment ;  for  that 
this,  together  with  other  sees  in  the  kingdom,  was  at  that 
time  vacant.  Upon  which  Lord  Ellenborough  says,  "  This 
cannot  exist  by  immemorial  custom,  which  the  law  pre- 
sumes to  have  had  a  legal  commencement,  because  it  is 

'  %  Hagg.  R.  46.  *  See  Book  III.  Chap.  I.  1  2  East,  46*. 
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traced  to  its  commencement  in  1668,  and  it  could  not  then 
have  had  a  legal  commencement ;  because,  even  if  the 
bishop,  the  rector  and  the  vicar  could  by  their  joint  con- 
sent engraft  it  on  the  Church,  there  were  no  such  persons 
then  at  all  existing  having  competent  authority  to  accept 
the  endowment  on  the  part  of  the  Church.2  In  another 
case,*  the  circumstance  that  the  lectureship  was  not  en- 
dowed, but  depended  upon  voluntary  contributions,  was 
considered  sufficient  proof  that  it  could  not  have  existed 
by  immemorial  usage;  and  so  in  another  case,5  where 
there  was  no  endowment,  but  the  lecturer  received  a  cer- 
tain sum  from  the  parish  officers  out  of  the  money  raised 
by  the  poor  rates ;  which  was  like  the  case  of  a  rank 
modus,  and  carried  upon  the  face  of  it  evidence  of  having 
had  a  commencement  since  the  establishment  of  poor  rates, 
and  consequently  within  the  time  of  legal  memory. 

Besides  immemorial  usage,  a  lectureship  may  be  esta- 
blished in  a  parish  by  express  act  of  parliament ;  and  this 
is  the  case  with  the  lectureships  in  several  of  the  metropo- 
litan parishes. 

If  the  lectureship  be  endowed,  that  circumstance,  accord- 
ing to  Lord  Mansfield,0  afforcls  a  strong  argument  to 
support  the  custom,  and  to  show  that  it  bad  a  legal  com- 
mencement ;  but  if  the  period  of  the  endowment  and  the 
commencement  of  the  usage  under  it  could  be  shown,  the 
argument  would  be  of  no  force. 

Lord  Northington  appears  to  have  considered  that  a 
mere  arbitrary  agreement  between  patron,  parson  and 
ordinary,  to  a  foundation  of  a  chapel  of  ease  in  the  parish, 
could  not  be  supported ;  but  that  if  such  an  agreement 
included  a  compensation  to  the  parson,  it  might  be  good.d 
Upon  which  opinion  it  is  observed  by  Abbott,  C.  J.  :€ 
"  Perhaps  that  expression  requires  some  qualification ;  and 
where  nothing  is  taken  from  the  income  of  the  incumbent, 
the  consent  of  the  parson,  patron  and  ordinary,  without  a 
compensation,  may  be  sufficient." 

The  effect  of  an  endowment  and  immemorial  custom 

[>roved,  would  be,  that  the  bishop  could  not  refuse  to 
icense,  or  the  incumbent  refuse  his  assent  to  an  appoint- 
ment generally  ;  but  as  to  their  right  to  refuse  in  the  case 
of  any  particular  person  who  might  be  appointed,  that, 
whether  the  foundation  were  proved  to  be  legal  or  not,  is 
undoubted,  unless  the  immemorial  usage  proved  be  that 


*  The  King  v.  Bishop  of  Exeter,  2  East,  463. 

»  The  King  v.  The  Bishop  of  London,  1  T.  R.  331. 

»>  Th$  King  v.  Field  and  others,  4  T.  R.  125. 


1  Term  R.  333. 


*  2  Ambl.  632. 


e  See  4  Bam.  &  Cm.  568. 
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the  lecturer  should  be  appointed  independently  of  any 
assent  of  the  incumbent ;  for  Lord  Mansfield  says,  nothing 
can  be  so  clear  as  that  no  person  can  use  the  pulpit  of 
a  rector  unless  he  consents ;  or,  in  other  words,  no  man 
can  be  a  lecturer  without  such  consent ; f  and  the  mere 
fact  of  a  number  of  successive  nominations,  without  any 
objection  by  the  incumbent,  cannot,  it  appears,  oust  him 
of  his  right;8  so  that  in  ordinary  cases,  even  where  the 
lectureship  is  endowed,  and  has  a  legal  origin,  the  assent 
of  each  successive  incumbent  would  be  necessary  to  allow 
the  lecturer  to  officiate.1* 

And,  notwithstanding  the  license  of  the  bishop,  the  Even  though 
incumbent  may  still  refuse  to  allow  the  clergyman  to  offi-  fj16^01* has 
date.  In  the  case  of  a  chapel  of  ease  within  the  parish,  lccnw  * 
Abbott,  C.  J.,  says,1  "  It  appears  to  me  that  no  person  can 
ba?e  a  right  to  compel  the  vicar  of  the  parish  to  allow 
another,  although  licensed  by  the  bishop,  to  officiate  in  a 
public  chapel,  erected  for  the  ease  of  the  inhabitants  of  a 
portion  of  the  parish,  and  that  no  such  person  can  officiate 
without  the  consent  of  the  vicar."  And  the  words  of 
Mr.  Justice  Bayley,  in  his  judgment  in  the  same  case,  are 
most  decisive  and  important :  "  My  opinion,"  he  says,  "  is 
founded  upon  this  general  position,  that  you  have  no  right, 
without  the  concurrence  of  the  patron  and  incumbent,  to 
interfere  either  with  the  temporal  rights  or  spiritual  obli- 
gations of  the  vicar.  It  has  been  conceded  that  if  you 
were  to  interfere  with  the  temporal  rights  of  the  vicar,  the 
claim  of  a  right  of  nomination,  as  resulting  from  the  en- 
dowment, could  not  be  supported  ;  but  it  was  argued  that 
its  interference  with  the  spiritual  obligations  of  the  vicar 
did  not  stand  upon  the  same  footing.  It  appears  to  me 
that  if  the  vicar  has  the  cure  of  souls  coextensive  with  the 
whole  limits  of  his  parish,  that  casts  a  very  serious  and 
important  duty  upon  him ;  and  he  has  a  right,  and  is 
bound,  as  the  conservator  parochuz,  to  take  care  that  no 
person  shall  deliver  doctrine  in  that  parish  except  under 
nis  sanction  and  authority.  It  is  said  that  the  bishop  will 
never  appoint  an  unfit  person ;  but  if  the  vicar  has  the 
cure  of  souls  in  the  parish,  he  has  a  right  to  act  on  his 
own  judgment,  and  is  not  bound  to  trust  to  the  judgment 
of  the  ordinary ." k  And  the  same  was  assumed  to  be  law 
in  the  case  of  the  King  v.  The  Bishop  of  Exeter,  above 
mentioned,  where  it  was  mentioned  as  an  additional  rea- 
son for  refusing  the  mandamus,  that  it  might,  after  all, 

r  1  T.  R.  333.  *  2  Eden,  365.         h  See  post,  Duties  of  Ministers. 

1  Farnworth  v.  Bishop  of  Chester,  4  Barn.  &  Cres.  566. 
k  4  Bern.  &  Cres.  570. 
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be  nugatory ;  for  that  it  appeared  that  the  vicar's  consent 
was  also  withheld ;  by  which  of  course  it  is  assumed  that 
he  might  disregard  the  license  of  the  bishop. 

But  supposing  the  bishop  to  have  licensed  a  lecturer  to 
officiate  where  there  was  a  proper  endowment  and  founda- 
tion, it  may  be  doubtful  how  far  the  incumbent  could, 
arbitrarily  and  without  reason  assigned,  refuse  his  consent. 
The  case  does  not  seem  to  have  occurred  ;  but  that  which 
is  afterwards  said  as  to  a  bishop  refusing  to  license,  would 
probably  be  applicable  to  the  case  of  an  incumbent  refusing 
to  assent.  Tne  Court  of  King's  Bench  would  see  that  the 
incumbent  had  some  grounds  for  refusal,  although  not  com- 
pelling him  to  state  them  fully  or  precisely ;  but  such  a 
case  would  be  less  likely  to  occur,  since  the  bishop  would 
probably  consider  it  a  sufficient  cause  for  refusing  to 
license,  that  the  lecturer  had  not  obtained  the  assent  of 
the  incumbent;  and  this,  in  fact,  was  the  sole  alleged 
reason  for  the  refusal  of  the  bishop  in  the  case  of  The  King 
v.  The  Bishop  of  Exeter. 

By  the  19th  section  of  the  last  Act  of  Uniformity,1  it  is 
enacted,  that  no  person  shall  be  received  as  a  lecturer,  or 
permitted,  suffered  or  allowed  to  preach  as  a  lecturer,  or 
to  preach  or  read  any  sermon  or  lecture  in  any  church, 
chapel  or  other  place  of  public  worship  within  this  realm 
of  England,  or  the  dominion  of  Wales,  and  town  of  Ber- 
wick-upon-Tweed, unless  he  be  first  approved  and  there- 
unto licensed  by  the  archbishop  of  the  province,  or  bishop 
of  the  diocese."  And  as  Lord  Ellenborough  says,m  "  Where 
a  new  institution  of  this  kind  was  to  be  superinduced  upon 
the  old  and  pre-existing  foundations  of  the  church,  it 
became  perhaps  the  wisdom,  it  certainly  was  congenial  with 
the  jealousy  of  the  times  in  which  this  statute  was  passed, 
which  were  recently  after  the  civil  and  political  troubles 
and  the  contentions  on  matters  of  religion  by  which  the 
country  had  been  agitated,  to  provide,  *  that  where  a  lec- 
turer was  to  be  admitted  into  any  church  or  chapel,  the 
bishop  should  be  satisfied  that  he  was  a  person  to  whom 
the  lecturing  and  teaching  of  the  congregation  could  be 
safely  committed.' " 

The  leading  case,  as  an  authority  to  show  the  power  of 
the  bishop  to  refuse  to  license,  is  that  of  The  King  v.  The 
Archbishop  of  Canterbury  and  Bishop  of  London?  In 
that  case  the  bishop  had  stated  upon  affidavits,  "  that  his 
sole  reason  for  refusing  to  license  the  Rev.  R.  P.  to  the 
Friday  Lectureship  at  the  Church  of  St.  Bartholomew, 
Exchange,  was  a  conscientious  opinion  and  conviction, 
l  13  &  14  Car.  2,  c.  4.  *  16  East,  142.  »  15  East,  117. 
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arising  from  every  circumstance  which,  after  diligent  in- 
quiry, he  had  been  able  to  learn  concerning  the  said  R.  P/s 
conduct  and  ministry  as  a  clergyman,  that  he  could  not, 
consistently  with  his  duty  as  Bishop  of  London,  approve  What  would  be 
of  him  as  a  fit  person  for  such  lectureship  ;  that  through  *u®?ent  ^i*00 
the  whole  course  of  this  transaction  he  had  acted  accord-  fo[  buTrefuMl?6 
ing  to  the  best  of  his  judgment,  merely  from  a  sense  of  the 
duty  imposed  upon  him  by  his  office,  to  approve  of  no  one 
whom  he  did  not  in  his  conscience  think  to  be  a  fit  person ; 
that  the  said  R.  P.  had  been  repeatedly  admitted  before 
him  with  a  view  to  his  being  approved  and  licensed  to 
preach  the  Friday  Morning  Lecture  at  St.  Bartholomew ; 
and  that  he  has  made  diligent  inquiry  respecting  the  con- 
duct and  ministry  of  the  said  R.  r.  as  a  clergyman;  and 
that  being  convinced  from  such  inquiry  that  the  said  R.  P. 
was  not  a  fit  person  to  be  permitted  and  allowed  to  preach 
the  said  lecture,  he  had  conscientiously,  and  according  to 
the  duty  of  his  office  as  Bishop  of  London,  and  for  no 
other  motive  or  reason  whatever,  decided  and  determined, 
after  the  said  R.  P.  had  been  so  admitted  before  him,  and 
after  having  heard  him,  that  he  could  not  approve  or  license 
him  thereunto ;  and  that  such  decision  was  formed  by  him, 
and  was  still  adhered  to,  upon  a  full  and  deliberate  consi- 
sideration  of  all  the  circumstances  he  had  been  able  to 
learn  respecting  the  said  R.  P. ;  and  that  in  forming  such 
decision,  and  through  the  whole  of  this  transaction,  he 
had  acted  according  to  the  best  of  his  judgment,  and  from 
a  conviction  that  the  duty  imposed  upon  him  by  his  office 
required  that  he  should  not  approve  of  or  license  any  one 
to  a  lectureship  whom  he  did  not  in  his  conscience  believe 
to  be  a  fit  person  to  fill  the  office." 

This  statement  by  the  bishop  was  deemed  by  Lord  Ellen- 
borough  to  be  sufficient ;  and  he  refused  to  grant  anjr  man- 
damus. "  If  the  bishop,"  he  says,  "  had  not  in  this  case 
inquired  so  as  to  enable  himself  to  give  a  considerate  ap- 
probation or  refusal  on  the  subject,  it  might  have  been  a 
nt  case  for  the  interference  of  the  court  to  further  such 
inquiry.  But  such  a  statement  as  that  made  by  the  bishop  Extent  to  which 
is  conclusive,  unless  the  court  were  prepared  to  decide  that  Jje  Co,UI*°f  . 
the  function  of  approbation  is  vested  in  them,  and  not  in  JjJSJ  f^fefe. 
the  bishop ;  and  that  notwithstanding  the  conscientious 
judgment,  which  upon  a  full  and  deliberate  consideration 
of  the  subject  he  has  come  to,  and  his  declared  conviction 
that  he  would  be  acting  in  a  manner  wholly  inconsistent 
with  the  duties  of  his  episcopal  function,  and  the  trust  re- 
posed in  him  by  the  legislature,  if  he  did  license  him,  we 
should  nevertheless  grant  a  mandamus  to  the  bishop  to 
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say,  '  Approve,  though  you  do  not  approve;  take  our 
conscience  to  guide  you,  and  not  your  own.'  There  is  no 
instance  of  sucn  an  application  for  a  mandamus  to  compel 
a  bishop  to  approve ;  we  can  only  compel  him  to  inquire ; 
we  cannot  divest  him  of  that  function  which  the  legislature 
has  for  wise  purposes  vested  in  him,  and  transfer  it  to  our- 
selves :  all  that  the  court  can  ever  do  is  to  see  that  the 
function  is  well  exercised  by  him  in  whom  it  is  so  vested  ; 
and  there  never  yet  has  been  an  instance  of  a  mandamus 
to  compel  a  bishop  to  approve  and  license  a  lecturer,  where 
the  question  turned  on  the  approbation  or  disapprobation 
of  the  bishop  as  to  the  fitness  of  the  applicant.  It  has 
been  urged,  however  (and  much  stress  was  laid  upon  it  in 
the  argument),  that  it  was  the  duty  of  the  bishop  to  have 
instituted  his  inquiry  upon  the  subject,  in  the  manner  and 
by  the  means  usually  adopted  in  courts  of  law,  that  is,  by 
Mode  in  which  the  formal  production  of  the  charges  made  against  the  ap- 
the  bishop  may  plfcant  in  a  judicial  course,  and  by  a  public  and  solemn 
re?ti8aT.  ore  hearing  of  the  several  parties,  their  proofs  and  witnesses. 
But,  in  the  first  place,  wnat  power  has  the  bishop  to  compel 
the  attendance  of  parties  and  witnesses  ?  what  power  has 
he  to  administer  an  oath  ?  or  what  word  is  there  in  the  act 
of  parliament  that  prescribes  the  mode  by  which  he  shall 
attain  a  conscientious  satisfaction  on  the  subject.  It  only 
requires  him  first  to  approve,  that  is,  before  he  licenses ; 
and  in  so  doing  it  virtually  requires  him  to  exercise  his 
conscience  duly  informed  upon  the  subject;  to  do  which 
he  must  duly,  impartially,  and  effectually  inquire,  examine, 
deliberate,  and  decide.  If  the  court  have  reason  to  think 
that  any  thing  is  defectively  done  in  this  respect,  it  will 
interpose  its  authoritative  admonition.  The  mandamus  to 
license,  if  the  party  shall  be  found  to  be  a  fit  person,  is  a 
solemn  and  peremptory  call  upon  the  bishop  to  adopt  the 
requisite  means  for  duly  informing  his  conscience,  in  order 
to  the  correct  and  effectual  exercise  of  this  most  important 
duty.  What  scales  have  we  to  weigh  the  conscience  of  the 
bishop  ?  And  how  are  we  to  know  whether  he  properly  or 
improperly  disapproves  ?  May  he  not  properly  disapprove 
of  the  candidate  for  a  lecturer's  license,  on  account  of 
many  matters  which  cannot  be  conveniently  stated  to  a 
court  of  justice?  May  he  not  disapprove  for  matters 
within  his  own  personal  observation  and  knowledge :  for 
the  habits  of  life  and  conversation  of  the  person,  which 
might  be  known  to  him  from  residing  in  the  same  university 
or  society  with  him ;  from  his  conduct  in  life,  down  perhaps 
to  the  very  time  when  the  bishop  is  called  upon  to  signify 
his  approbation  ?    Is  he  to  exclude  his  own  knowledge, 
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the  most  material  of  any  ?  Does  the  law  say  upon  what 
proof  he  is  to  act  ?  or  that  he  is  to  have  witnesses  upon 
oeth  to  the  facts  by  which  his  judgment  is  to  be  guided  ? 
What  authority  has  he  to  compel  the  attendance  of  wit- 
nesses before  him  ?  The  word  of  the  statute  is  approve ; 
and  he  must  exercise  that  approbation  according  to  his  con- 
science,  upon  such  means  of  information  as  he  can  obtain ; 
and  every  thing  that  can  properly  minister  to  his  con- 
scientious approbation  or  Disapprobation,  and  fairly  and 
reasonably  induce  his  conclusion  on  such  a  subject,  though 
it  might  not  be  evidence  that  would  be  formally  admitted 
ra  a  court  of  law,  may,  I  am  of  opinion,  be  fitly  taken  into 
consideration."111 

It  will  be  observed  that  the  statute  speaks  of  a  license  License  from 
from  the  bishop  or  archbishop  ;  and  it  was  for  that  reason  the  archbishop, 
that  the  mandamus  in  the  above  case  was  applied  for 
against  both  those  parties.  But  Lord  Ellenborough  says, 
"respectinjg  the  archbishop,  I  have  no  doubt  that,  as  pro- 
vincial ana  metropolitan,  he  has  a  function  to  exercise  upon 
this  subject  My  reason  for  saying  so  is,  because  the  act 
appears  to  me  to  have  distinctly  said  so.  I  do  not  say 
that  the  application  should  go  in  inverso  ordine  to  the  arch- 
bishop in  the  first  instance,  and  afterwards  to  the  bishop ; 
or  that  it  is  to  go  from  the  one  to  the  other  in  the  nature 
of  an  appeal :  but  I  think  it  is  competent  to  the  party,  if 
he  please,  to  apply  to  the  archbishop,  as  well  as  to  the 
bishop,  for  the  license.  The  answer  which  has  been  given 
is,  that  the  instances  that  have  occurred,  to  the  knowledge 
of  the  archbishop's  officers,  have  been  only  in  cases  within 
the  archbishop's  own  peculiar  diocese,  which  he  has  distinct 
from  his  provincial  jurisdiction.  But  that  he  has  exercised 
the  function  only  m  those  instances,  merely  proves  that 
such  applications  only  have  been  made  :  it  does  not  prove 
negatively  that  which  would  have  appeared  if  there  had 
been  applications  actually  made  to  him  for  his  interference 
fawn  others  within  his  provipce  at  large,  and  rejected: 
▼a.  a  refusal  of  his  interference,  and  an  acquiescence  (if 
nothing  appeared  to  the  contrary)  in  that  refusal;  but 
there  is  no  such  instance.  Considering,  however,  that  it 
was  in  a  late  stage  of  the  business  that  the  archbishop  was 
introduced  at  all  into  this  rule ;  and  not  being  satisfied 
that  it  is  right  to  complicate  in  the  same  rule  the  question 
of  a  mandamus  to  the  bishop  and  to  the  archbisnop,  in 
the  sort  of  alternative  mode  which  is  held  out  in  the  terms 
of  this  rule ;  and  as  the  question  is  quite  a  new  one  as  it 

"This  extract  from  the  judgment  is  long,  but  it  would  be  impossible  to  lay 
**n  any  rule  for  guidance  m  such  cases  in  language  more  clear  and  perspicuous. 
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respects  the  archbishop ;  I  think,  if  there  be  any  applica- 
tion for  a  mandamus  to  be  addressed  to  the  archbishop, 
that  it  ought  to  be  a  substantive  application  standing  upon 
its  own  ground." 
Po*er  to  appeal      No  such  substantive  application  appears  to  have  been 
j°omCrefusai^     made,  but  the  words  of  Lord  Ellenborough,  that  the  arch- 
bbhop!  "Sicr*.  bishop  had  a  function  to  exercise  as  provincial  and  metro- 
politan, would  imply  that  he  considered  there  might  be  an 
appeal  from  the  bishop  refusing  to  license,  to  the  archbishop 
of  the  province. 

The  more  ancient  lectureships  seem  to  have  had  their 
foundation  in  the  pious  intentions  of  individuals  or  of 
parishes ;  in  modern  times,  they  have  frequently  been  es- 
tablished by  act  of  parliament,  m  order  to  afford  the  inha- 
bitants of  populous  parishes  more  frequent  opportunities  of 
attending  the  public  service  of  the  church. 

In  London  and  other  populous  places,  where  lectureships 
have  been  established,  it  has  been  very  usual  for  the  lec- 
turer to  be  chosen  by  election,  sometimes  by  the  vestry  or 
chief  inhabitants,  and  sometimes  by  the  inhabitants  at 
large ;  and  it  has  frequently  happened  that  contests  have 
arisen  as  to  the  class  of  persons  in  whom  the  right  of  elec- 
tion is  vested. 

And  with  respect  to  all  such  lectureships  as  depend 
upon  the  voluntary  contribution  of  the  inhabitants,  or 
which  are  paid  out  of  the  rates,  &c,  it  seems  reasonable 
the  election  should  be  with  those  by  whom  the  stipend  is 
paid,  and  who  might  otherwise  perhaps  refuse  to  contri- 
fcute ;  but  any  election  by  them  would  be  nugatory  without 
the  assent  of  the  incumbent.  Other  cases,  where  there  is 
an  endowment,  may  depend  upon  immemorial  usage  or  act 
of  parliament,  but  except  in  such  cases  the  right  to  nomi- 
nate would,  as  it  seems,  be  in  the  incumbent. 
Nomination  to  As  to  chapels  of  ease,  it  is  clearly  laid  down  by  Lord 
chapels  of  ease.  Northington  as  undoubted  law,  that  whenever  a  chapel  of 
ease  is  erected,  the  incumbent  of  the  mother  church  is 
entitled  to  nominate  the  minister ;  unless  there  is  a  special 
agreement  to  the  contrary,  which  gives  a  compensation  to 
the  incumbent  of  the  mother  church :  a  mere  arbitrary 
agreement  between  patron,  parson  and  ordinary,  without 
such  a  compensation,  is  not  to  be  supported.  In  the  case 
of  prescription,  every  thing  is  presumed  to  have  been  pro- 
per. An  agreement  with,  or  compensation  to,  the  parson 
is  supposed."  But  in  quoting  this  dictum  of  Lord  North- 
ington, Abbot,  C.  J.  says,  perhaps  that  expression  requires 
some  qualification ;  and  where  nothing  is  taken  from  the 
»  2  Ambler,  531. 


Digitized  by 


Google 


OF  MINISTERS  OF  CHAPELS  AND  LE0TURBR8.  161 

income  of  the  incumbent,  the  consent  of  the  parson,  patron 
and  ordinary,  without  a  compensation,  may  be  sufficient. 
Bat  still  the  doctrine  which  appears  to  nave  been  the 
foundation  of  the  decision  is  distinctly  this :  that  it  is  un-  General  right  of 
doobtedly  law,  that  wherever  a  chapel  of  ease  is  erected,  incumbent  t0 
the  incumbent  of  the  mother  church  is  entitled  to  nomi-  nommale- 
nate  the  minister,  unless  there  is  a  special  agreement  to 
the  contrary,  to  which  parson,  patron  and  ordinary  must 
be  parties.    The  cases  of  chapelries  made  distinct,  and  to 
which  districts  have  been  attached  under  the  Church  Build- 
ing Acts,  are  of  course  special  exceptions. 

Lord  Northington  further  says,  the  consecration  is  ex- 
press as  a  chapel  of  ease ;  that  is  sufficient  to  support  the 
vicar's  right  to  the  nomination.  Afterwards,  in  tne  same 
instrument,  the  archbishop  gives  the  nomination  to  the 
inhabitants  of  Armley  and  Wortley,  which  he  could  not 
do  of  his  own  authority  ;  and  it  is  observable,  be  gives  it 
to  die  most  improper  people,  as  they  were  sectaries.  There 
is  no  pretence  in  tnis  case  of  any  agreement  between  patron, 
pawm  and  ordinary,  either  with  or  without  a  compensa- 
tion to  the  vicar.  The  declaration  of  the  vicar  at  the  time 
of  the  consecration  could  not  bind  his  successors,  if  it  did 
himself :  nothing  he  could  do  would  have  that  effect,  unless 
it  was  by  a  proper  deed  under  his  hand.  The  nominations 
to  the  curacy  by  the  inhabitants  are  so  many  instances  of 
usurpation,  but  they  did  not  take  away  the  right  of  the 
succeeding  vicar  to  nominate  upon  a  vacancy. 

No  person  is  to  be  received  or  admitted  as  lecturer  or  Qualifications  of 
reader  in  divinity,  except  he  be  licensed  by  the  bishop  or  a  ,ecturer' 
archbishop  of  the  diocese  where  he  is  to  be  placed,  under 
their  hands  and  seals;  or  by  one  of  the  universities,  under 
their  seal ;  and  except  he  shall  first  subscribe  to  the  three 
nicies  concerning  the  king's  supremacy,  the  Book  of 
Common  Prayer,  and  the  Thirty-nine  Articles ;  and  any 
Ushop  licensing  without  such  subscription  shall  be  sus- 
pended from  giving  licenses  to  preach  for  twelve  months ; 
and  by  37th  canon,  none  licensed  as  above  are  to  be 
permitted  to  preach,  &c.  or  exercise  any  ecclesiastical  func- 
tion, Unless  they  first  consent  and  subscribe  to  the  three 
articles  above-mentioned,  in  the  presence  of  the  bishop 
of  the  diocese  wherein  they  are  to  exercise  such  functions, 

By  13  &  14  Car.  2,  c.  4,  s.  19,  (the  last  Act  of  Uniformity,) 
no  nerson  shall  be  allowed  or  received  as  lecturer,  until  he 
shall,  in  the  presence  of  the  archbishop  of  the  province, 
bishop  of  the  diocese,  or  guardian  of  the  spiritualties,  in 
case  the  see  be  void,  read  the  Thirty-nine  Articles  men- 
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tioned  in  the  statute,  13  Eliz.  c.  12,  with  declaration  of  his 
unfeigned  assent  to  the  same ;  and  every  person  who  shall 
be  appointed  and  received  as  a  lecturer,  &c.  shall,  the  first 
time  he  preaches,  (before  his  sermon,)  openly  and  publicly 
and  solemnly  read  the  common  prayers  and  Bervice  ap- 
pointed to  be  read  for  that  time  of  day,  and  then  and  there 
publicly  and  openly  declare  his  assent  unto,  and  approba- 
tion of  the  said  book,  and  to  the  use  of  all  the  prayers,  rites 
and  ceremonies,  forms  and  orders,  therein  contained;  and 
shall,  upon  the  first  lecture  day  of  every  month  afterwards, 
as  long  as  he  is  lecturer,  then  openly,  &c.  read  the  common 
prayer,  &c.  and  after  such  reading  openly,  &c<  before  the 
congregation  there  assembled,  declare  his  unfeigned  assent 
unto  the  said  book  as  aforesaid ;  and,  neglecting  or  refus- 
ing to  do  so,  shall  be  disabled  to  preach  the  said  sermon 
in  the  said  or  any  other  church,  &c.  until  he  shall  openly, 
&c.  read  the  common  prayer  and  service  appointed  by  the 
said  book,  and  conform  in  all  things  therein  prescribed, 
according  to  the  purport  and  true  intent  of  the  act. 

County  and  borough  justices  are  empowered,  upon  the 
certificate  of  the  ordinary,  to  commit  any  person,  disabled 
as  last  mentioned,  preaching  any  sermon  or  lecture,  while 
he  shall  continue  so  disabled,  to  the  county  or  other  gaol 
for  three  months.0 

Trustees  of  a  lecture  to  be  preached  at  a  convenient  hour 
may  appoint  what  hour  they  please,  and  may  vary  their 
appointment ;  p  but  this  must  fee  subject  to  a  provision  of 
the  above  statute,*1  which  declares  that  when  any  sermon 
or  lecture  is  to  be  preached,  the  common  prayers  and  ser* 
vice  in  and  by  the  said  book  appointed  to  be  read  for  that 
time  of  the  day  shall  be  openly,  publicly  and  solemnly 
read  by  some  priest  or  deacon  in  tne  church,  chapel,  or 
place  of  public  worship,  where  the  said  sermon  or  lecture  is 
to  be  preached,  before  such  sermon  or  lecture  be  preached, 
and  tnat  the  lecturer  then  to  preach  shall  be  present  at  the 
reading  thereof.  If  therefore  the  trustees  were  to  appoint 
a  time  for  the  lecturer  to  preach,  when  it  would  be  impos- 
sible for  the  service  to  be  first  read,  it  seems  that  he  might 
refuse/ 

It  has  been  decided  that  a  license  granted  by  the  bishop 
to  a  clergyman,  to  officiate  as  minister  of  a  proprietary 
chapel,  is  revocable  at  the  will  of  the  bishop,  and  that 
without  any  particular  cause  assigned ;  but  that  he  has  an 
absolute  right  of  his  own  exclusive  discretion  to  revoke 

°  Same  act,  sect  21*  p  TU  King  v.  Bathurtt,  2  Black.  Rep.  210. 

i  Sect.  22. 

r  See  a  case  mentioned  in  2  Bum's  E.  L.  401,  from  Serjt  Hill's  MS.  note*. 
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«cb  license,  and  that  the  exercise  of  such  discretion  is  not 
examinable  in  the  Ecclesiastical  Court."  After  what  has 
been  already  observed  as  to  the  granting  a  mandamus  to 
the  bishop  to  compel  him  to  license,  and  tne  words  of  Lord 
EUenborongh  in  tne  case  of  The  King  against  The  Bishop 
of  London  and  Archbishop  of  Canterbury,  this  case  appears 
a  very  strong  one ;  for  Lord  Ellenborough  appears  to  have 
considered  it  necessary  for  the  bishop  to  state  some  reason 
for  bis  refusal ;  and  the  statement  which  satisfied  the  court 
has  been  already  mentioned ;  but  in  the  case  of  a  revoca- 
tion, which  would  seem  to  require  stronger  grounds  to 
support  it,  Dr.  Lushington  considers  that  a  proper  motive 
in  tne  bishop  is  to  be  inferred  without  inquiry.  Dr.  Lush- 
ington expressly  says,  that  the  mode  in  which  the  license 
is  worded'  could  not  affect  the  law  of  the  case ;  and  there 
seems  to  be  no  intelligible  principle  upon  which  the  case 
of  a  minister  of  a  proprietary  chapel  would  be  distinguish- 
able from  that  or  any  of  those  ministers  whom  we  have 
spoken  of  in  the  present  chapter. 

The  observations  of  Dr.  Lushington  are  principally  con- 
finedto  the  case  immediately  before  him ;  but  some  general 
remarks  would  appear  to  carry  the  case  much  further,  and 
make  it  applicable  to  the  case  of  all  clergymen,  who  being 
neither  rectors,  vicars,  perpetual  or  stipendiary  curates, 
officiate  by  virtue  of  the  bishop's  license.  "  I  think,"  he 
ays,  "  that  the  principle  on  wnich  the  law  of  the  Church 
of  England  stands  in  this  matter  is  this :  no  clergyman 
whatever  of  the  Church  of  England  has  any  right  to  offi- 
ciate in  any  diocese,  in  any  way  whatever,  as  a  clergyman 
of  the  Church  of  England,  unless  he  has  a  lawful  authority 
so  to  do ;  and  he  can  only  have  that  authority  when  he 
receives  it  at  the  hands  of  the  bishop,  which  may  be  con- 
ferred in  various  ways :  as  by  institution  (in  the  case  of  a 
benefice) ;  by  license,  where  the  party  is  a  perpetual  curate; 
and  by  license,  when  the  clergyman  officiates  as  stipendiary 
curate.  I  do  not  think  it  requisite  to  consider  what  is  done 
in  the  case  of  rectors,  vicars  and  perpetual  curates,  because 
these  persons  are  now  all  regulated  Dy  the  law  of  the  land. 
The  point  I  have  to  consider  is  this :  what  is  the  nature  of 
a  proprietary  chapel,  unconsecrated,  and  what  is  the  nature 
of  a  license  granted  by  the  bishop  to  the  minister  of  such 
a  chapel  ?  by  what  power  and  authority  he  grants  such 
license ;  and  whether,  on  the  ground  of  having  granted 
such  license,  he  is  estopped  from  remedy  by  himself,  ex- 
cept in  the  mode  required  by  law  ? 

*  Hodnon  y.  DUbn,  2  Curteis,  391 . 

1  The  license  in  this  case  was  absolute,  and  not  durante  bene  placito. 
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Proprietary 
chapels. 


Query,  can  a 
bishop  by  any 
means  estop 
himself  from 
the  power  of 
revoking. 


"  I  need  not  state  that  the  ancient  canon  law  of  this 
country  knew  nothing  of  proprietary  chapels  or  uncon- 
secrated  chapels  at  all.  Tne  necessity  of  the  times,  the 
increase  of  population,  and  want  of  accommodation  in  the 
churches  and  chapels  in  the  metropolis,  and  other  large 
towns,  gave  rise  to  the  creation  of  chapels  of  this  kind,  and 
to  the  licensing  of  ministers  of  the  Church  of  England  to 
perform  duty  therein.  The  license  granted. by  the  bishop 
on  such  occasions  emanates  from  his  episcopal  authority. 
He  could  not,  however,  grant  such  a  license  without  the 
consent  of  the  rector  or  vicar  of  the  parish,11  for  the  cure  of 
souls  belongs  exclusively  to  the  rector  or  vicar.  Here  is 
the  consent  of  the  rector  obtained,  not  to  an  ordinary  license 
to  a  stipendiary  curate,  but  to  confer  a  nondescript  title, 
that  of  minister  of  an  unconsecrated  chapel. 

"  The  bishop,  therefore,  confers  this  license  by  virtue  of 
his  episcopal  authority.  What  is  to  prevent  his  revocation 
of  it  at  any  time  he  may  think  fit  ?  Is  this  a  license  which 
will  not  only  be  good  against  him,  but  is  it  to  prevail 
against  any  successor  who  may  come  after  him  ?  It  is  a 
license  granted  only  from  the  exigency  of  the  moment,  and 
for  no  other  reason  whatever.  Supposing,  by  new  powers 
being  given  under  the  Church  Building  Acts,  other  churches 
and  chapels  were  to  be  consecrated  according  to  the  law 
of  the  Church  of  England  throughout  the  land,  would  not 
the  necessity  for  these  unconsecrated  chapels  cease ;  and, 
under  such  circumstances,  could  the  grantee  of  such  a 
license  continue  to  officiate,  in  direct  opposition  to  the 
bishop  ? 

"  It  is  not  necessary  to  examine  the  expediency  of  vesting 
such  a  power  in  the  bishop ;  the  question  is,  what  is  the 
law  ?  I  think  it  is  incumbent  upon  those  who  assert  the 
affirmative,  that  is,  who  assert  that  it  is  in  the  power  of 
the  bishop  to  confer  a  permanent  right,  as  against  him- 
self, to  show  that  such  a  power  has  been  conferred  by  the 
ecclesiastical  law.  I  am  of  opinion  that  no  such  power 
has  been  granted,  that  it  is  not  even  in  the  power  of  the 
bishop  himself  to  estop  himself;  but  that  he  is  bound, 
according  to  the  exigency  of  the  case,  to  revoke  such  a 
license,  if  he  thinks  that  the  good  of  the  Church  requires  it. 

"  I  have  heard  no  authorities  cited  on  one  side  or  the 
other,  which  require  the  examination  of  the  court  to  ascer- 
tain their  applicability ;  and  on  general  principles,  I  can  of 
opinion  that  the  bishop  has  authority  to  revoke  such  a  license 

0  But  it  does  not  appear  that  the  consent  of  the  rector,  &c.  is  necessary  to 
enable  the  bishop  to  license,  but  only  that  a  license  is  nugatory,  if  that  consent 
is  afterwards  withheld.    See  ante. 
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o  this,  according  to  his  own  discretion ;  be  has  exercised 
that  discretion  in  this  case,  a  discretion  not  examinable  by 

me."  J 


Section  X. 
Of  Stipendiary  Curates. 

Curate  is  a  word  of  ambiguous  signification.  In  its  first  Curates, 
and  most  proper  sense  it  denotes  any  minister  who  has  the 
cure  of  souk.  In  its  second  and  most  common  sense  it 
signifies  a  minister,  who,  not  being  either  rector  or  vicar, 
exercises  the  spiritual  office  in  a  parish  under  either  of 
those  persons.  Where  all  the  profits  of  the  benefice,  the 
tithes  both  great  and  small,  are  appropriated,  so  that  both 
the  rector  and  the  vicar  are  or  may  be  lay,  there  the  curate 
*  perpetual,  being  the  clerk  employed  to  officiate  by  such  Perpetual, 
unpropriators,  ana  consequently  he  is  in  the  same  situation 
as  a  yicar  was  formerly ;  and  such  are  those  of  whom  we 
have  spoken  in  a  former  section.  But  where  the  rector  or 
the  near  are  ecclesiastical  persons,  and  have  the  tithes, 
other  great  or  small,  there  the  curate  is  temporary  only, 
that  is  to  say,  removable  upon  divers  causes  and  contin- 
gencies; and  he  is  usually  termed  stipendiary,  as  being  stipendiary, 
employed  by  such  rector  or  vicar  at  a  fixed  stipend,  either 
as  an  assistant  to  him  in  the  same  church,  or  as  officiating 
for  him  in  his  absence  in  the  parish  church ;  or  it  may  be 
in  a  chapel  of  ease  within  the  same  parish,  belonging  to 
the  mother  church. 

For  the  purpose  of  becoming  a  curate  in  any  diocese  the  Must  be 
license  of  the  bishop  of  such  diocese  is  necessary ;  for  it  licensed. 
b  directed1  that  no  curate  or  minister  shall  be  admitted  to 
serve  in  any  place,  without  examination  and  admission  of 
the  bishop  ot  the  diocese  or  ordinary  of  the  place  having 
episcopal  jurisdiction  under  his  hand  and  seal;   having 
respect  to  the  greatness  of  the  cure  and  the  meetness  of 
the  party.     Before  this  license  is  granted  to  the  curate,  he  Requisites  be- 
must  subscribe  the  Thirty-nine  Articles  and  the  three  ar-  fore  license  will 
tides  of  the  thirty-sixth  canon;   must  declare  his  con-  **  granted, 
formity  to  the  United  Church  of  England  and  Ireland; 
and  must  take  the  oaths  of  allegiance,  supremacy  and 
canonical  obedience;  which  latter  is — "  I,  A.  B.,  do  swear 
that  I  will  pay  true  and  canonical  obedience  to  the  Lord 

Bishop  of in  all  things  lawful  and  honest.     So  help 

me  God."     He  must  also  send  to  the  bishop  the  following 
papers: 

*  Canon  48. 


Digitized  by 


Google 


166 


OF  THE  RIGHTS,  DUTIES,  ETC.  OF  ECCLESIASTICAL  PERSONS. 


Serving  in  the 
diocese. 


The  law  as  to 
stipendiary  cu- 
rates regulated 
by  1  &  2  Vict. 
c.106. 


Cases  where 
bishop  may  ap- 
point or  require 
the  appointment 
of  a  curate. 

Incumbent  non- 
resident. 


1st  A  nomination,  varying  in  form  according  as  the 
incumbent  nominating  may  be  resident  or  nonresident.* 

2nd.  Letters  of  orders  of  deacon  and  priest. 

3rd.  Letters  testimonial,  to  be  signed  Dy  three  beneficed 
clergymen.8 

It  is  also  recommended  that  the  clergyman  nominating 
be  not  a  subscriber  to  the  testimonial.  On  the  receipt  of 
these  papers  the  bishop,  if  he  be  satisfied  with  them,  will 
either  appoint  the  clergyman  nominated  to  attend  him  to 
be  licensed,  or  issue  a  commission  to  some  neighbouring 
incumbent.  The  license  will  be  sent  by  the  bishop  to  the 
registry  office,  and  from  thence  forwarded  to  the  church- 
wardens. 

A  curate  is  expected  to  remain  in  the  diocese  of  the 
bishop  by  whom  he  was  ordained  for  two  years  at  the 
least;  and  if  he  should  desire  to  remove  into  another  dio- 
cese before  the  expiration  of  such  term,  it  is  proper  that 
he  should  apply  to  the  bishop  of  that  diocese,  and  also  to 
the  bishop  who  ordained  him,  for  their  sanction,  stating 
the  special  circumstances  that  induce  him  to  apply.* 

With  the  exception  of  what  has  been  here  mentioned,  it 
may  be  stated  tnat  the  whole  law  respecting  stipendiary 
curates,  the  mode  of  their  appointment,  and  the  stipend  to 
be  paid  to  them,  is  entirely  dependent  on  and  regulated  by 
the  recent  statute6  passed  in  the  year  1838 ;  by  which  act 
the  former  statute,*5  by  which  such  appointments  and  sti- 
pends were  regulated,  is  altogether  repealed.  Several  pro- 
visions, however,  of  the  former  act  being  transferred  to  and 
consolidated  with  the  present,  little  else  therefore  will  be 
necessary  than  here  to  jrive  a  digest  of  that  part  of  the 
statute  which  relates  to  this  subject.*1 

As  to  those  cases  in  which  a  curate  must  necessarily  be 
appointed,  and  may  be  appointed  by  the  bishop  absolutely, 
it  is  enacted,  that — 

1.  If  any  spiritual  person,  holding  any  benefice,  does 
not  actually  reside  thereon  nine  months  in  each  year  (un- 
less he  has  the  license  and  consent  of  the  bishop  to  per- 
form the  duties  of  such  benefice,  being  resident  on  another 
of  which  he  is  incumbent,  or  has  a  legal  exemption  or 
license  for  non-residence),  or  if,  for  a  period  exceeding 
three  months  altogether,  or  at  several  times  in  any  one 
year  he  should  be  absent  from  his  benefice,  without  leaving 
a  curate  duly  licensed  to  perform  the  duties ;  or — 

y  See  A  pp.  No.  II.  *  Ibid. 

•  For  the  foregoing,  see  Hodgson's  Instructions,  pp.  12, 13. 
»>  1  &  2  Vict.  c.  106.  c  57  Geo.  3,  c.  99. 

d  As  to  all  the  remainder  of  this  section,  see  1  &  2  Vict*  c.  106,  ss.  75— 
102,  both  inclusive. 
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2.  If  for  a  period  of  one  month  after  the  death,  resigna- 
tion or  removal  of  his  curate,  who  may  have  been  per- 
forming the  doty,  he  should  neglect  to  notify  the  same  to 
the  bishop ;  or— 

3.  If  for  a  period  of  four  months  after  the  death,  resig- 
nation or  removal  of  such  curate,  he  should  neglect  to 
nominate  to  the  bishop  a  proper  curate,  in  either  of  these 
three  cases  the  bishop  may  appoint  and  license  a  proper 
curate,  with  such  salary  as  is  allowed  by  the  act,  and  of 
which  we  shall  presently  come  to  speak,  to  serve  the  church 
or  chapel,  with  respect  to  which  such  neglect  or  default 
•hall  have  occurred. 

In  each  of  these  cases  the  license  must  specify  whether  curate  in  such 
or  not  the  curate  is  required  to  reside  within  the  parish  or  cases  required 
phce;  and  if  he  is  not  required  to  reside  therein,  then  the  to  reside# 
license  must  specify  the  grounds  upon  which  such  non- 
letidence  is  permitted ;  but  even  in  these  cases  the  distance 
of  his  residence  from  the  church  or  chapel  which  he  is 
» required  to  serve,  must  not  exceed  three  miles,  except 
oal?  in  cases  of  necessity,  to  be  approved  of  by  the  bishop, 
•w  specified  in  the  license. 

80  in  the  case  of  incumbents  non-resident,  with  consent  And  so  if  ap- 
or  ficense  of  the  bishop,  and  by  whom  a  proper  curate  may  pointed  by  m- 
have  been  appointed,  it  is  enacted,  that  such  curate  shall  cumbent« 
be  required  by  the  bishop  to  reside  within  the  parish  or 
place  where  the  benefice  is  situated ;  or  if  there  is  no  con- 
venient house  there,  then  within  three  statute  miles  of  the 
ehnrch  or  chapel  to  which  he  is  licensed;  except  as  be- 
fore, in  cases  of  necessity,  to  be  approved  of  by  the  bishop 
and  specified  in  the  license;  ana  such  allowed  places  of 
residence  must  also  be  specified  in  the  license. 

A  4th  case,  in  which  a  curate  may  be  appointed  abso-  where  duty 
fetely  by  the  bishop  is,  that  where  the  ecclesiastical  duties  bas  been  inade- 
of  any  benefice  are  inadequately  performed,  and  in  order  jjJJJJjJj ^per" 
to  ascertain  whether  or  not  this  may  be  the  fact,  the  bishop  Row  Jccr 
is  empowered,  in  any  case  where  he  shall  see  reason  to  tained. 
believe  that  such  duties  are  improperly  performed,  to  issue 
a  commission  to  four  beneficed  clergymen  of  his  diocese ; 
or  if  the  benefice  be  his  peculiar,  and  situate  in  another 
diocese,  then  to  four  such  clergymen  of  such  last  men- 
tioned diocese,  of  whom  one  shall  be  the  rural  dean,  if 
any,  of  the  district  wherein  such  benefice  is  situate,  direct- 
ing them  to  inquire  into  the  facts  of  the  case ;  to  which 
commissioners  the  accused  incumbent  may  add  one  other, 
who  must  be  an  incumbent  of  a  benefice  within  the  same 
*ocese^  and  if  the  majority  of  such  commissioners  shall 
report  in  writing  under  their  hands  to  the  bishop  that  in 
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Stipend  in  such 
cases. 


Appeal  by 
incumbent. 


Curate  to  be 
appointed  in 
large  benefices. 


Of  what  value 
and  population. 


Although  in- 
cumbent is 
resident* 


their  opinion  the  duties  of  such  benefice  are  inadequately 
performed,  he  may,  by  writing  under  his  hand,  require  the 
person  holding  such  benefice,  although  actually  resident 
or  engaged  in  performing  the  duties  thereof,  to  nominate 
to  him  a  fit  person  or  persons,  with  sufficient  stipend,  to 
be  licensed  by  him  to  perform,  or  to  assist  in  performing, 
such  duties,  specifying  therein  the  grounds  of  such  requi- 
sition; and  if  the  person  holding  such  benefice  should 
neglect  to  make  such  nomination  for  three  months,  after 
being  required  so  to  do,  the  bishop  may  appoint  and 
license  a  curate  or  curates,  as  the  case  may  seem  to  him 
to  require,  with  such  stipend  as  he  may  think  fit,  not  ex- 
ceeding the  stipends  allowed  in  cases  of  non-residence,  of 
which  we  shall  presently  come  to  speak ;  nor,  except  in 
cases  of  negligence,  exceeding  the  half  of  the  net  annual 
value  of  the  benefice ;  and  the  bishop  is  to  cause  a  copy 
of  every  such  requisition,  and  of  the  evidence  on  which  tne 
same  is  founded,  to  be  forthwith  filed  in  the  registry  of  his 
court. 

An  appeal  is  given  to  the  archbishop  by  the  person 
holding  such  benefice,  who  may  conceive  himself  aggrieved 
by  this  proceeding,  but  such  appeal  must  be  made  within 
one  month  after  service  upon  him  of  the  requisition,  or  of 
the  appointment  or  license  of  the  curate,  and  the  arch- 
bishop may  approve  or  revoke  such  requisition,  or  confirm 
or  annul  such  appointment,  as  the  case  may  be. 

The  next  cases  provided  for  by  the  statute  are  those  of 
the  large  benefices,  in  which  the  bishop  is  empowered  to 
require  the  appointment  of  a  curate  in  addition  to  the  resi- 
dent incumbent,  in  certain  cases  where  the  circumstances 
of  the  parish  may  seem  to  require  it. 

As  whenever  the  annual  value  of  any  benefice  into  pos- 
session of  which  the  incumbent  shall  have  come  subse- 
quent to  the  14th  of  August,  1838,  (the  time  of  the  passing 
of  the  act,)  shall  exceed  500/.,  and  the  population  amount 
to  3000 ;  or  where,  although  the  population  may  be  less 
than  3000,  there  is  a  second  church  or  chapel  within  the 
same  benefice,  not  less  than  two  miles  from  the  mother 
church,  and  with  a  hamlet  or  district  connected  with  it 
containing  400  persons.6 

In  either  of  which  cases  the  bishop  is  empowered  to  re- 
quire the  person  holding  such  benefice,  although  resident 
thereon  and  engaged  in  performing  the  duties,  to  nominate 
a  curate  to  be  licensed ;  and  in  default  of  his  complying 

e  In  either  case  (he  annual  value  of  the  living  must  exceed  500*.,  which, 
though  somewhat  doubtful  from  the  words  of  this  part  of  the  section,  is  evident 
from  the  proviso  that  the  curate's  salary  should  in  no  case  exceed  one-fifth  of  the 
annual  value. 


Digitized  by 


Google 


OF  STIPENDIARY  CURATES.  169 

with  such  requisition  within  three  months  after  it  has  been 
delivered  to  nim,  or  left  at  his  last  place  of  abode,  the 
bishop  is  empowered  to  appoint  and  license  a  curate,  with 
such  stipend  as  he  may  think  fit,  not  exceeding  the  stipend 
specified  in  the  act  for  such  cases,  and  not  in  any  case 
exceeding  one-fifth  of  the  net  annual  value  of  the  benefice. 
And  in  these  cases,  as  in  the  last  mentioned,  an  appeal  is  Appeal, 
given  in  the  same  manner  to  the  archbishop. 

Bat  the  most  important  sections  of  this  act,  so  far  as  Amount  of 
relates  to  stipendiary  curates,  are  those  by  which  the  stipends  to 
amount  of  their  stipend  in  each  case  is  regulated.  curate*. 

In  the  case  of  non-resident  incumbents,  the  bishop  is  Fixed  by 
not  only  empowered,  but  required  to  fix  the  stipend  for  b»hop« 
the  curate  according  to  the  scale  provided  for  each  case  by 
the  act;  and  every  license  to  a  stipendiary  curate,  whether 
the  incumbent  is  resident  or  not,  must  specify  the  amount 
of  his  stipend;  and,  in  case  of  any  dispute  between  the  And  all  disputes 
incumbent  and  his  curate  respecting  payment  of  the  sti-  J*  {Jl!,/??ect 
pend,or  of  the  arrears,  the  bishop  is  summarily  and  finally  n^  b^him. 
to  hear  and  determine  the  same  without  appeal ;  and  so  in 
any  case  of  wilful  neglect  or  refusal  to  pay  the  stipend  or 
the  arrears,  the  bishop  can  enforce  payment,  and,  as  it 
seems,  the  compliance  with  his  award  and  decision,  by 
monition  and  by  sequestration  of  the  profits  of  the  benefice. 

The  statute  57  Geo.  III.  c.  99,  which  is  repealed  by 
the  act  now  under  consideration,  contained  a  similar  pro- 
vision for  adjusting  disputes  between  an  incumbent  and 
his  licensed  curate  oy  the  bishop ;  and  it  was  decided  that 
that  statute  entirely  ousted  the  common  law  courts  of  juris- 
diction in  disputes  touching  any  stipend  appointed  by  the 
bishop  to  a  curate  under  that  act,  or  the  payment  of  arrears 
of  suA  salary.  The  same  would,  a  fortiori,  be  the  case 
wider  the  present  act,  the  words  of  which  are  more  strin- 
gent and  particular,  declaring  the  decision  of  the  bishop 
to  be  final,  and  without  appeal.  And  in  that  case,  when 
it  was  urged  in  argument  that  the  plea  ought  to  have 
specified  the  subject-matter  of  the  disputes,  whether  they 
related  to  the  regularity  of  the  appointment,  the  reason- 
ableness of  the  amount  of  salary,  or  any  other  question, 
Mr.  Justice  Coleridge  remarks—"  The  words  of  the  statute 
are  so  large  that  tnere  seems  no  kind  of  dispute  which 
they  would  not  include."  And  it  was  by  the  same  case 
further  decided,  that,  in  an  action  of  assumpsit  by  a  curate 
against  his  rector  for  such  stipend,  a  plea  founded  on  the 
statute  was  properly  pleaded  in  bar,  and  not  in  abate- 
Bfcnt;  and  that  a  special  plea  founded  on  the  statute  is 
sufficient,  if  it  allege  that  disputes  have  arisen,  and  are 
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depending,  touching  the  stipend  and  the  payment  thereof, 
and  the  arrears  thereof;  and  that  the  action  is  brought 
touching  the  stipend  and  the  payment  thereof,  and  of  the 
arrears  thereof,  touching  whicn  disputes  have  arisen  within 
the  meaning  of  the  statute,  not  further  specifying  the  sub- 
jects of  dispute/  All  which,  it  will  be  observed,  would  be 
equally  applicable  to  the  cases  henceforth  arising  under 
the  present  statute. 
Incumbent*  But  the  exercise  of  this  power  by  the  bishop  is  thus  far 

exempted  from  restricted,  that  he  may  not  appoint  to  the  curate  of  any 
this  enactment  benefice  to  which  the  spiritual  person  holding  the  same 
was  instituted,  tec.  previous  to  the  20th  of  July,  1813,  any 
stipend  exceeding  76/.  per  annum,  together  with  the  use 
of  the  house  of  residence,  gardens  and  stables,  or  161  in 
addition  to  the  75/.  in  lieu  of  the  house  of  residence,  ice., 
in  case  there  is  no  house,  or  the  bishop  does  not  think  it 
convenient  to  assign  H  to  die  curate.8 
Scale  of  sti-  Where  the  incumbent  is  non-resident,  and  shall  have 

penda  whene      been  instituted  since  the  20th  ofJvly,  1813,  the  bishop  is 
Mn^dent      *°  aPP°int  a  stipend  for  the  curate  according  to  the  follow- 
ing scale  :— 

1.  The  whole  annual  value  of  the  living,  if  that  be  less 
that  80/.  per  annum. 

2.  In  no  case,  except  as  in  the  first,  less  than  802.  per 
annum. 

3.  If  the  population  amount  to  300,  and  the  annual 
value  of  the  living  suffice,  100/.  per  annum. 

4.  If  the  population  amount  to  300,  and  the  annual 
value  be  less  than  100/.,  the  whole  annual  value. 

5.  If  the  population  amount  to  600,  and  the  annual 
value  suffice,  120/.  per  annum. 

6.  If  the  population  amount  to  600,  and  the  'annual 
value  be  less  than  120/.  per  annum,  the  whole  annual 
value. 

7.  If  the  population  amount  to  760,  and  the  annual 
value  suffice,  lo6/.  per  annum. 

8.  If  the  population  amount  to  760,  and  the  annual 
value  be  less  than  136/.  per  annum,  the  whole  annual 
value. 

9.  If  the  population  amount  to  1000,  and  the  annual 
value  suffice,  160/.  per  annum. 

10.  If  the  population  amount  to  1000,  and  the  annual 
value  be  less  than  160/.  per  annum,  the  whole  annual 
value.h 

In  all  these  cases  it  will  be  seen  that  the  amount  of  the 
stipend  is  regulated  by  the  numbers  of  the  population,  but 
'  Wett  v.  Turner,  6  Ad.  &  EH.  614.  r  Sect,  83.  *  Sect  85. 
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ia  each  of  those  cases  it  may  be  regulated  also  by  the  an* 
ooal  value  of  the  benefice,  for  whenever  that  shall  amount 
to  400/.,  the  bishop  may  assign  to  the  curate,  if  he  is  re-  Where  value  of 
ndent  and  serving  no  other  cure,  100/.  per  annum  in  any  beneHce  exceeds 
case,  although  the  population  shall  not  amount  to  300;  n^1*'311" 
and  in  all  the  above  cases  where  the  population  exceeds 
500,  and  the  annual  value  exceeds  400/.,  the  bishop  may 
add  50/.  per  annum  to  the  amount  specified  in  the  above 
scale,  so  that  in  the  case  of  number  10  the  curate's  annual 
stipend  may  be  fixed  by  the  bishop  at  200/.  per  annum ; 
die  highest  stipend,  as  it  appears,  which,  under  any  cir- 
cumstances, can  be  required  by  the  bishop.1 

The  amounts  of  the  stipends  specified  in  the  above  scale, 
according  to  the  population,  do  not  appear  to  be  discre- 
tionary in  the  bishop,  but  are  such  as  he  is  required  to 
appoint  The  addition,  however,  in  the  case  of  larger  an- 
nual value,  may  be  made  or  not  at  his  discretion ;  but, 
although  the  amount  of  stipend,  according  to  the  above 
scale,  may  not  generally  be  diminished,  yet  certain  specified 
cases  are  excepted,  in  which  the  bishop  is  allowed  to  exer- 
cise hig  discretion. 

As  in  every  case  where  he  shall  be  satisfied  that  the  Smaller  sd- 
spiritual  person  holding  the  benefice  is  non-resident,  or  p«ndi  in  certain 
incapable  of  performing  the  duties  from  age,  sickness  or 
other  unavoidable  cause,  and  that  from  those,  or  from  any 
other  special  or  peculiar  circumstances,  great  hardship  or 
inconvenience  would  arise  if  the  full  stipend  specified  in 
the  act  should  be  allowed  to  the  curate,  he  may,  with  con- 
sent of  his  archbishop,  signified  in  writing  upon  the  license 
granted  to  the  curate,  assign  a  less  stipend  to  the  curate 
than  according  to  the  above-mentioned  scale,  as  he  may 
think  proper.  But  in  every  such  case  it  must  be  stated  in  the 
license,  tnat  for  special  reasons  the  bishop  has  not  thought 
proper  to  assign  to  the  curate  the  full  stipend  directed  by 
the  act;  and  such  special  reasons  must  be  entered  fully  in 
a  separate  book  kept  for  that  purpose  in  the  registry  of 
the  diocese,  which  snail  be  open  to  inspection,  with  leave 
of  the  bishop,  as  in  the  case  of  application  for  licenses  for 
non-residenee.k 

There  is  also  another  case  specially  mentioned  in  the  where  curaie 
act,  in  which  the  bishop  is  allowed,  at  his  discretion,  to  is  engt^.t0 
appoint  a  less  stipend  than  according  to  the  above-men-  tenencesof **** 
wned  scale ;  as  wnere  an  incumbent,  having  two  benefices,  one  incumbent. 
hn&fide  resides  on  one  or  other  of  them  at  different  times 
of  the  year,  so  as  to  make  up  altogether  the  full  required 
kn*  of  residence  for  a  single  benefice.   An  incumbent  thus 
1  Sect.  86.  k  Sect.  87. 
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Diminished 
stipend  where 
curate  serves  in 
two  adjoining 
parishes. 


If  stipend  of  the 
whole  annual 
value,  it  is  liable 
to  all  charges. 


Provision  in 
such  case  against 
dilapidations. 


residing  is  not,  it  seems,  to  be  considered  non-resident  on 
either  benefice ;  and  if  he  shall  employ  a  curate  to  perform 
the  duties  interchangeably  from  time  to  time  upon  the 
benefice  from  which  he  is  absent,  during  his  actual  resi- 
dence upon  the  other  benefice,  the  bishop  may  at  his  dis- 
cretion assign  to  such  curate  any  stipend  not  exceeding 
what  would  be  allowed  according  to  the  scale  for  the  larger 
of  such  two  benefices,  nor  less  than  what  would  be  allowed 
for  the  smaller.  And  if  an  incumbent  thus  residing  em- 
ploys a  curate  or  curates  for  the  whole  year  upon  each  of 
such  benefices,  the  bishop  may  assign  to  either  or  each  of 
such  curates  any  stipend  less  than  that  specified  in  the 
scale,  at  his  discretion ;  and  this  without  the  consent  of 
his  archbishop  being  necessary,  as  in  the  cases  of  age, 
illness,  &c.  before  mentioned.1 

If  the  bishop  should  find  it  necessary  or  expedient  to 
license  a  spiritual  person  holding  any  benefice  to  serve  as 
curate  of  any  adjoining  parish  or  place,  he  may,  at  his 
discretion,  assign  him  a  stipend  not  less  than  30/.  per 
annum  below  tne  stipend  which  would  be  allowed  by  the 
scale ;  and  so,  if  the  bishop  should  find  it  necessary  or 
expedient  to  license  the  same  person  as  curate  for  two 
parishes  or  places,  the  stipend  assigned  him  for  each  of 
such  curacies  may  be  30/.  below  the  stipend  which  would 
be  allowed  by  the  scale,  or  less  than  such  stipend  by  any 
sum  not  exceeding  30/.m 

In  every  case  where,  according  to  the  scale,  the  bishop 
shall  have  assigned  to  the  curate  a  stipend  equal  to  the 
whole  annual  value  of  the  benefice,  such  stipend  is  to  be 
subject  to  deduction  for  all  such  charges  and  outgoings  as 
may  legally  affect  the  value  of  the  benefice,  and  to  any 
loss  or  diminution  which  may  lessen  such  value,  unless 
caused  by  the  wilful  default  or  neglect  of  the  person  hold- 
ing the  benefice;0  and  in  those  cases  the  bishop  may,  udou 
the  application  of  the  person  holding  the  benefice,  allow 
him  to  retain  each  year  so  much  money,  not  exceeding  one- 
fourth  part  of  the  annual  value,  as  shall  have  been  actually 
expended  during  the  year  in  the  repairs  of  the  chancel  or 
house  of  residence,  and  of  the  premises  belonging  thereto, 
and  in  respect  of  which  the  person  holding  the  benefice 
would  be  liable  for  dilapidations.0 

In  like  manner,  where  the  annual  value  of  a  benefice 
does  not  exceed  150/.,  the  bishop  may  allow  the  person 
holding  the  same  to  deduct  from  the  curate's  salary  so 
much  money  as  shall  have  been  actually  expended  in  such 
repairs  above  the  amount  of  the  surplus  remaining  after 
I  Sect.  88.  »  Sect,  89.  »  Sect.  91.  °  Sect  W. 
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payment  of  the  stipend,  provided  however  that  the  sum  Suin  retained 
deducted,  after  laying  out  such  surplus,  shall  not  in  any  no^to^e  above 
jear  exceed  one-fourth  part  of  the  stipend.?  a  fourth  of  the 

All  agreements  made  between  persons  holding  benefices  »tipeod. 
and  their  curates,  in  fraud  or  derogation  of  any  of  the  Agreements  for 
provisions  of  this  act,  and  especially  all  agreements  whereby  ^"jl8  ^ 
any  curate  shall  undertake  or  bind  himself  to  accept  any  scale  void, 
stipend  less  than  that  assigned  him  by  his  license,  are  ac- 
tually void  to  all  intents  and  purposes ;  so  that  such  an 
agreement  cannot  be  pleaded  or  given  in  evidence  in  any 
court  of  law  or  equity ;  and  even  where  any  such  less  pay- 
ment has  been  made  and  accepted,  and  receipt  or  discharge 
given  in  pursuance  of  any  such  agreement,  the  curate  and 
his  personal  representatives  nevertheless  are  and  remain 
entitled  to  the  lull  amount  of  the  stipend  assigned  by  the 
license.    And  the  payment  of  so  much  as  shall  be  proved, 
to  the  satisfaction  of  the  bishop,  to  remain  unpaid,  toge- 
ther with  the  full  costs  of  recovering  the  same,  as  between 
proctor  and  client,  may  be  enforced  by  monition  or  by 
sequestration,  to  be  issued  by  the  bishop,  on  the  applica- 
tion of  the  curate  or  his  representatives,  provided  however 
that  such  application  be  made  within  twelve  months  after 
such  curate  has  quitted  his  curacy  or  died.q 

It  does  not  appear  from  this  provision  of  the  act  for  how  Effect  of  the 
long  a  period  tie  arrears  of  a  stipend  which  has  not  been  ,a8t  cnactmant' 
fiilly  paid  may  be  recovered ;  it  is  presumed  therefore  that 
any  arrears  might  be  claimed  which  had  accrued  within 
six  years  preceding,  the  recovery  of  which  would  not  be 
barred  by  the  Statute  of  Limitations.  The  receipt  or  dis- 
charge declared  to  be  void  appears  to  be  such  a  receipt  as 
upon  the  face  of  it  purports  to  be  for  a  less  sum  than  that 
assigned  by  the  license ;  but  if  a  receipt  should  be  given 
for  the  full  sum  assigned  in  the  license,  although  a  lesser 
sum  had  actually  been  paid  in  pursuance  of  some  secret 
agreement  between  the  incumbent  and  his  curate,  it  does 
not  appear  that  any  parol  evidence  of  this  fact  could  be 
allowed  to  contradict  the  written  receipt;  so  that  the 
stringent  provisions  of  the  act  in  this  respect  may  be,  and, 
it  is  supposed,  frequently  are,  evaded  in  this  manner. 

The  next  provisions  of  this  act  with  respect  to  stipen- 
diary curates,  are  those  which  relate  to  their  residence  in 
parsonage  houses  of  the  benefice. 

Where  a  curate  has  been  licensed  to  any  benefice,  the  Residence  of 
incumbent  of  which  is  non-resident  for  four  months  in  the  ouratet  in  par- 
year,  and  has  been  required  by  the  bishop  to  reside  in  the  80Dage  mm' 
house  of  residence,  the  bishop  may  assign  him  such  house, 
p  Sect.  92.  4  Sect.  90. 
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Taxes,  rates 
&c.  of  parson- 
age bouses  in 
such  cases. 


Curates,  where 
benefice  is  se- 
questered. 


Sequestrator  to 
pay  curate  sti- 
pend. 


with  the  premises  belonging  to  it,  or  any  parts  of  them,  with- 
out payment  of  any  rent,  and  any  portion  of  glebe  land 
adjacent  to  the  house,  not  exceeding  four  acres,  at  such 
rent  as  shall  be  fixed  by  the  archdeacon  or  the  rural  dean 
of  the  district,  and  one  neighbouring  incumbent,  and  ap- 
proved of  by  the  bishop,  during  the  time  of  such  curate's 
serving  the  cure  on  the  non-residence  of  such  incumbent; 
and  if  in  such  a  case  the  possession  of  the  premises  thus 
assigned  is  not  given  up  to  the  curate,  the  bishop  may 
sequester  the  profits  of  the  benefice,  until  possession  is 
given,  and  direct  the  application  of  the  profits  in  such 
manner  as  is  directed  in  case  of  sequestration  for  non-resi- 
dence/ or  he  may  remit  the  same,  or  any  part  thereof,  as 
he  may  think  fit.* 

Where  the  stipend,  which  has  been  assigned  to  the 
curate,  is  not  less  than  the  whole  annual  value  of  the 
benefice,  and  in  addition  thereto  he  has  been  directed  to 
reside  in  the  house  of  residence,  he  is  liable  to  the  same 
taxes,  parochial  rates  and  assessments,  in  respect  of  such 
house  and  premises,  as  if  he  had  been  incumbent.  And 
in  every  other  case  where  the  curate  resides  in  the  house 
of  residence  by  the  direction  of  the  bishop,  the  bishop 
may,  if  he  thinks  fit,  order  the  incumbent  to  pay  the 
curate  all  or  any  part  of  such  sums  as  he  may  have  been 
required  to  pay,  and  may  have  paid  within  one  year  ending 
at  Michaelmas  day  next  preceding  the  date  of  such  order, 
for  any  taxes,  parochial  rates  or  assessments,  as  may  have 
become  due ;  and  the  bishop  may,  if  necessary,  enforce 
payment  thereof  by  monition  and  sequestration. a 

Where  a  benefice  is  under  sequestration,  except  for  the 
purpose  of  providing  a  house  of  residence, x  the  bishop  is 
empowered  and  required,  if  the  incumbent  does  not  per- 
form theduties,  to  appoint  and  license  thereto  a  curate  or 
curates.  If  one  curate  only,  his  stipend  not  to  exceed 
the  highest  rate  allowed  by  the  scale ;  if  more  than  one,  a 
stipend  not  exceeding  one  hundred  pounds ;  such  stipend 
or  stipends  to  be  paid  by  the  sequestrators  out  of  the 
profits.  But  one  curate  only  can  be  appointed,  unless 
the  benefice  has  more  than  one  church,  or  the  population 
exceeds  two  thousands 

Upon  the  avoidance  of  any  benefice  by  death,  resigna- 
tion or  otherwise,  the  sequestrator  appointed  by  the  bisbop 
is  to  pay  out  of  the  profits  to  the  curate  or  curates,  ap- 
pointed to  perform  the  duties  during  the  vacancy,  such 
stipend  as  may  be  appointed  by  the  bishop,  provided  it 

•  Sect.  54.  *  Sect  93.  ■  Sect.  94, 

"  As  provided  by  1  &  2  Vict,  c  106,  •.  54.         ?  Sect.  99. 
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<k»  not  exceed  the  stipend  above  directed,  and  in  pro- 
portion only  to  the  time  of  the  vacancy.*    But  if  the 
profit*  of  tne  benefice  which  come  into  the  hands  of  the 
sequestrator  daring  the  vacancy,  are  insufficient  to  pay 
such  stipend  or  stipends,  then  so  much  as  shall  remain  Payment  of 
unpaid  shall  be  paid  to  the  curate  or  curates  by  the  sue-  stipend  during 
ceeding  incumbent,  out  of  the  profits  of  the  benefice ;  the  JJSeS^in- 
payment  of  which  the  bishop  is  empowered  and  required  cumbent  in  cer- 
to  enforce,  if  necessary,  by  monition  and  sequestration  of  toin  ca8es- 
theprofits  of  the  benefice,* 

Having  now  considered  in  what  manner  a  stipendiary  Review  of  the 
curate  is  to  be  appointed  and  licensed, — in  what  cases  he  subject, 
is  to  be  employed, — in  what  manner,  and  according  to 
what  rate  he  is  to  be  paid, — how  such  payment  is  to  be 
enforced,  and  the  matters  relative  to  his  residence  on  his 
curacy,  it  remains  only  to  consider  how  bis  office  is  to 
determine,  and  by  what  causes  or  in  what  manner  he  may 
be  removed  from  his  curacy. 

No  curate  is  allowed  to  quit  the  curacy  to  which  he  has  Curate's  quit- 
been  licensed,  without  three  months'  notice  of  his  inten-  tinghii  curacy, 
two  80  to  do,  given  to  the  incumbent  and  the  bishop, 
onless  with  consent  of  the  bishop,  signified  in  writing 
under  his  hand,  upon  pain  of  paying  to  the  incumbent  a 
ram  not  exceeding  the  amount  of  his  stipend  for  six 
months,  at  the  discretion  of  the  bishop ;  such  sum  to  be 
specified  in  writing  under  the  hand  of  the  bishop,  and 
either  to  be  retained  out  of  the  stipend,  where  a  sufficient 
part  thereof  remains  unpaid,  or  to  be  recovered  by  the 
person  holding  the  benefice  by  action  of  debt. b 

Every  curate,  upon  the  vacancy  of  the  benefice  to  the  Curate  to  quit 
cure  of  which  he  has  been  licensed,  and  upon  having  six  cure  and  par- 
weeks'  notice  from  the  new  incumbent  admitted  or  insti-  ^^Lvingsix 
fated  to  the  benefice,  must  quit  and  give  tip  the  curacy;  weeks1  notice 
ami  if  he  has  been  residing  in  the  house  of  residence,  he  fronVIcw  in" 
must,  upon  having  such  notice,  give  up  possession  thereof  cum 
with  the  premises,  provided  that  such  notice  must  be  given 
within  six  months  from  the  time  of  such  admission. c    But 
in  the  case  of  all  district  churches  and  district  chapelries, 
the  license  of  the  stipendiary  curate,  appointed  to  serve 
the  chapel  of  such  chapelry,  shall  not  be  rendered  void  by 
the  avoidance  of  the  church  of  the  parish  or  district  parish 
m  which  such  chapel  is  situate ;  but  such  license  is  to 
continue  in  force,  unless  revoked  by  the  bishop  under  his 
band  and  seal,  notwithstanding  such  avoidance.     And  this 
particular  exception  from  the  general  rule  appears  to  aid 
in  removing  any  doubt,  if  sucn  might  otherwise  have  ex- 
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Curate  to  de- 
liver up  par- 
sonage house  on 
notice. 


Distinction  of 
the  cases  in 
which  an  ap- 
peal is  allowed. 


The  notices. 


isted,  as  to  the  cases  to  which  the  rule  applies.  It  seems, 
therefore,  that  the  new  incumbent,  upon  his  admission  to 
a  benefice,  where  a  licensed  curate  was  residing  as  curate 
of  the  same  church,  might  remove  that  curate  upon  due 
notice,  although  he  did  not  intend  himself  to  reside  on 
such  benefice.  In  every  other  case  except  this  last,  the 
incumbent  of  any  benefice,  whether  resident  thereon  or 
not,  with  the  bishop's  permission  in  writing,  may  require 
any  curate  who  may  have  been  licensed  after  the  passing 
of  the  actd  to  quit  and  give  up  his  curacy  upon  six  months 
notice.  If  the  bishop  refuse  this  permission  to  an  incum- 
bent resident  or  desirous  of  residing,  he  may  appeal  from 
such  refusal  to  the  archbishop ;  but  if  a  non-resident  in- 
cumbent is  refused  this  permission  by  the  bishop,  that 
refusal  is  final. 

And  where  the  curate  has  been  residing  in  the  house  of 
residence,  the  incumbent,  with  such  permission  from  the 
bishop,  or  the  bishop  himself  at  any  time,  may,  upon  six 
months'  notice  in  writing,  require  him  to  give  up  the  same 
with  the  premises,  and  such  portion  of  tne  glebe  land  as 
shall  have  been  assigned  to  him ;  and  if  the  curate  should 
refuse  to  deliver  up  the  premises,  he  shall  pay  to  the 
person  holding  the  benefice  forty  shillings  for  every  day  of 
wrongful  possession,  after  service  of  such  notice  ; e  which 
penalty  or  forfeiture,  being  incurred  by  a  person  not  hold- 
ing a  benefice,  would  be  to  be  sued  for  and  recovered  in 
an  action  of  debt. f 

It  will  be  observed,  that  in  the  case  of  an  incumbent 
who  should  have  been  refused  permission  to  give  his  curate 
notice  to  quit  the  house,  premises  or  glebe,  no  such  ap- 
peal to  the  archbishop  is  given  as  in  the  case  last  men- 
tioned, the  refusal  of  the  bishop  apparently  being  final. 
It  has  been  suggested  hereupon,  that  a  difficulty  might 
arise,  if  the  bishop,  having  in  both  cases  refused  permis- 
sion, the  archbishop  should,  upon  appeal,  reverse  his  deci- 
sion in  the  one  case,  in  which  only  he  has  power  to  reverse 
it,  the  curate  being  thus  dismissed  from  the  curacy,  but 
left  in  possession  of  the  house  of  residence  and  glebe. g 

With  respect  to  these  notices,  it  may  be  recapitulated 
that  a  new  incumbent  must  give  six  weeks'  notice,  and 
within  six  months  after  admission,  such  notices  not  being 
necessarily  in  writing  according  to  the  act ;  although  it 
would  probably  in  all  such  cases  be  better  that  they  should 
be  in  writing.  The  notices  in  other  cases,  with  permis- 
sion of  the  bishop,  or  by  the  bishop  himself,  must  be  ne- 
cessarily six  months,  and  must  necessarily  be  in  writing. 

*  14th  August,  1838.        c  Sect.  96.        f  Sect.  117.        f  Rogers's  E.  I* 
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But,  in  addition  to  these  cases,  a  more  summary  power  Bishop  may  re- 
■given  to  the  bishop  of  removing  a  curate  at  any  time  he  voke  licenses, 
may  think  proper ;  and  all  curates  are  thus  made  imme- 
diately subject  to  the  bishop  as  well  as  to  the  incumbent; 
for  the  bishop  is  empowered,  after  having  given  the  curate 
sufficient  opportunity  of  showing  reason  to  the  contrary, 
summarily,  and  without  further  nrocess,  to  revoke  any 
license  granted  to  any  curate,  ana  to  remove  such  curate 
for  any  cause  that  he  may  think  good  or  reasonable;  but 
the  curate  may,  witnin  one  month  after  service  upon  him 
of  the  revocation,  appeal  against  the  same  to  the  arch-  Appeal  by  cu- 
bishop.*  rale- 

The  bishop  who  grants  or  revokes  any  license  to  any  Registry  of  li- 
curate  is  to  cause  a  copy  of  such  license  or  revocation  to  «n»«»wliwo. 
be  entered  in  the  registry  of  the  diocese ;  and  an  alpha- 
betical list  of  such  licenses  and  revocations  is  to  be  made 
out  by  the  registrar  of  the  diocese,  and  entered  in  a  book, 
tnd  kept  for  the  inspection  of  all  persons  upon  payment 
of  three  shillings ;  and  a  copy  of  every  such  license  and  Copies  to  be 
reocation  is  to  be  transmitted  by  the  registrar  to  the  trtMmitted' 
churchwardens  or  chapel  wardens  of  the  parish  or  place  to 
which  the  same  relates,  within  one  month  after  the  grant 
of  such  license  or  revocation,  to  be  by  them  deposited  in 
the  parish  chest ;  and  for  every  such  copy  so  transmitted,  Fees, 
the  registrar  is  entitled  to  demand  a  fee  of  three  shillings 
from  tne  incumbent    And  in  case  the  archbishop  shall 
on  appeal  annul  the  revocation  of  the  license,  the  bishop 
by  whom  the  revocation  may  have  been  made  shall,  im- 
mediately upon  receiving  notice  of  that  fact  from  the 
archbishop,  order  in  writing  that  the  copies  of  such  revo- 
cation shall  be  forthwith  withdrawn  from  the  registry  and 
parish  chest;   and  that  such  revocation  shall  be  erased 
from  the  list  of  revocations  in  the  registry,  which  order  is 
binding  upon  the  registrar  and  churchwardens  respectively 
to  whom  it  is  addressed.  * 

h  Sect  98.  •  Sect.  102. 
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CHAPTER  VIII. 

ECCLESIASTICAL  OFFICERS,  SERVANTS,  $C. 

Sbotion  1. 

Chancellors  and  other  Officers  of  Ecclesiastical  Courts. 

A  very  extensive  subject  might  be  opened  under  the  pre- 
sent head,  but  it  would  necessarily  be  connected  with  a 
variety  of  subjects,  which  are  quite  foreign  to  the  pur- 
poses of  the  present  work.  It  will  be  sufficient,  therefore, 
to  give  the  different  titles,  and  to  point  out  very  briefly  the 
office  of  these  parties  respectively. 

The  chancellor  must  be  at  least  a  master  of  arts  or 
bachelor  of  civil  law,  so  created  in  some  university,  of  the 
age  of  six-and-twenty,  and  he  is  to  hold  the  "bishop^ 
courts  for  him,  and  assist  him  in  other  matters  of  ecclesi- 
astical law.  Whatever  causes  therefore  are  triable  in  the 
Bishop's  Oonsistorial  Court  are  triable  by  him  as  judge;* 
but  if  one  who  is  a  divine,  and  not  brought  up  to  the  study 
of  the  civil  law,  should  nevertheless  be  appointed  chan- 
cellor, this  will  not  be  a  reason  why  the  common  law 
courts  would  grant  prohibition  in  any  cause  tried  before 
him,  since  it  belongs  to  the  spiritual  court  to  examine  the 
abilities  of  spiritual  officers.* 

The  office  of  chapcellor  is  said  to  include  in  itself  two 
others,  those  of  official  principal  and  vicar-general. 

The  office  of  official  principal  of  the  Archbishop  of 
Canterbury  has,  for  a  long  time,  been  united  with  that  of 
dean  of  the  arches ;  and  that  large  jurisdiction  in  ecclesi- 
astical matters,  which  is  now  exercised  by  the  dean  of  the 
arches,  is  exercised  by  him  as  official  principal ;  for  the 
jurisdiction  of  the  dean  of  the  arches  is  limited  to  the  pecu- 
liars of  the  archbishop.6 

The  original  jurisdiction  of  the  official  principal  of  the 
archbishop  is  that  which  he  has  as  judge  of  the  peculiars 
of  the  archbishop,  and  that  which  he  has  by  virtue  of 
letters  of  request  in  such  causes  as  are  called  arduous 
causes ;  of  which  matrimonial  causes  were  always  termed 

*  Canon  127.  b  1  Burn's  £.  L.  290. 

c  3  Black.  Comm.  65  5  1  Hagg.  48. 
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the  chief.  His  appellate  jurisdiction  is  very  extensive, 
including  all  manner  of  appeals  from  the  chancellors, 
commissioners,  officials,  &c.  of  the  bishops,  deans  and 
chapters,  and  archdeacons,  in  the  whole  province  of  Can- 
terbury, for  he  is  to  the  judges  of  those  courts,  what  the 
archbishop  is  to  the  bishops,  &c.  whose  courts  they  are : 
and  as  the  only  appeal  from  the  archbishop  is  to  the 
Queen,  so  from  the  decision  of  his  official  principal,  the 
only  appeal  is  to  the  judicial  committee  of  the  privy  coun- 
cil. 

The  vicar-general  appears  to  have  only  what  is  called  Of  the  vfcar- 
Toluntary  jurisdiction,  that  is,  in  matters  which  require  no  8enera1, 
judicial  proceeding,  as  in  granting  probate  of  wills,  letters 
of  administration,  sequestration  01  vacant  benefices,  insti- 
tution, &c. ; c  but  where  different  offices  have  been  usually 
held  by  the  same  party,  it  is  difficult  to  define  precisely  in 
which  right  the  jurisdiction  may  have  been  exercised; 
and  this  is  the  case  with  the  vicar-general,  for  it  seems  to 
be  doubtful  whether  he  has  any  power  as  such  to  inquire 
into  dimes  and  punish  them. 

Hie  limits  of  a  chancellor's  jurisdiction  will  necessarily  Limits  of  jam- 
be  those  of  the  diocese  of  the  bishop,  whose  chancellor  he  diction, 
is;  and  whatever  causes  are  triable  in  the  consistorial 
court  of  that  bishop,  the  chancellor  is  to  try  them. 

Where  an  archdeacon  has  ecclesiastical  jurisdiction,  the  Officials  and 
judge  of  his  court  is  usually  called  the  official.  And  where  commissaries, 
any  bishop  or  other  corporation,  &c.  has  ecclesiastical 
jurisdiction  in  a  peculiar,  the  judge  of  such  a  court  is 
usually  called  the  commissary ;  but  the  office  and  duties 
of  these  officers,  whatever  may  be  their  name,  is  the  same 
tfl  that  of  the  chancellor ;  and  from  all  of  them  there  lies 
tn  appeal  to  the  official  principal  of  the  archbishop. 

A  surrogate  is  a  deputy  of  an  ecclesiastical  judge  for  a  Surrogates. 
special  purpose,  namely,  that  of  granting  licenses  of  mar* 
nage ;  and  before  granting  any  such  license,  he  must  take 
an  oath  before  the  ecclesiastical  judge  for  the  faithful  per- 
formance of  his  office  to  the  best  of  his  knowledge,  and 
nust  give  a  bond  for  1002.  for  the  due  execution  of  his 
office.  By  the  canon  law  he  is  to  be  some  clergyman ; 
and  some  other  qualifications  are  declared  necessary,  such 
as- skill  in  the  civil  and  ecclesiastical  law,  &c,  which,  how- 
ever, since  they  do  not  appear  to  be  practically  necessary 
in  any  way,  are  not  now  usually  regarded. 

Our  notice  of  the  offices  of  chancellors  and  other  eccle- 
siastical judges  is  the  more  limited  since  the  alteration  ii} 

*  See  2  Lit,  816;  1  Uagg.  636,  63? ;  23  Hen.  8,  ch.  9. 
e  See  Tkerp9  ▼.  Maiwll,  1  Hagg.Com.  4. 
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the  mode  of  proceeding  against  clergymen  charged  with 
offences,  in  consequence  of  the  Church  Discipline  Act, 
has  transferred  from  them  to  the  commissioners  appointed 
by  the  bishop  for  the  occasion,  and  to  the  bishop  himself, 
that  part  of  their  jurisdiction  which  would  have  been  most 
connected  with  our  present  purpose.  It  is  moreover  pro- 
bable that,  within  a  very  short  time,  an  important  altera- 
tion may  be  made  in  all  the  inferior  ecclesiastical  courts,  a 
bill  having  already  been  introduced  for  that  purpose,  and 
many  of  them  will  most  probably  be  abolished. 


What  they  are. 


Perform  the 
duties  of  sides* 
men. 


To  what  extent 
they  are  a  cor- 
poration. 


Section  2. 

Of  Churchwardens. 

Churchwardens,  as  their  name  imports,  are  the  proper 
guardians  or  keepers  of  the  parish  church,  and  their  duties 
were  originally  confined  to  the  care  of  the  ecclesiastical 
property  of  the  parish,  over  which  they  exercise  discre- 
tionary powers  for  certain  purposes/  But  in  addition  to 
the  duties  which  are  incident  to  them  in  that  character, 
several  other  duties  have  been  cast  upon  them  by  custom 
or  by  particular  statutes,  such  as  are  those  which  they 
have  in  connection  with  the  overseers.  Of  these,  how- 
ever, some  are  foreign  to  the  general  scope  and  purpose  of 
this  work. 

In  the  ancient  episcopal  synods,  the  bishops  were  wont 
to  summon  divers  men  out  of  each  parish  to  give  infor- 
mation of  the  disorders  of  the  clergy  and  people,  and 
these,  in  process  of  time,  became  standing  officers,  called 
synodsmen,  sidesmen,  or  quest  men ;  *  and  the  whole  of 
the  office  of  these  persons  seems  by  custom  to  have  de- 
volved upon  the  churchwardens. 

Churchwardens  cannot,  strictly  speaking,  be  considered 
as  a  corporation ;  for  they  cannot,  except  by  custom,  as 
in  London,  or  by  their  particular  charter,  as  at  Walling- 
ford,  or  when  authorised  by  statute,  purchase  lands  or 
take  by  grant.  But  they  are  a  corporation,  or  quasi  cor- 
poration, for  certain  purposes,  and,  it  is  said,  that  as  the 
Jmrson  of  the  church  is  a  corporation  for  the  taking  lands 
or  the  use  and  benefit  of  the  church,  and  not  capable  of 
taking  goods  or  personalty  h  in  that  behalf,  so  the  church- 
wardens are  a  corporation  to  take  money  or  goods  or  other 
personal  estates  tor  the  use  of  the  church,  but  are  not 


f  1  Bltck.  Coram. ;  1  Hagg.  173. 
h  But  this  is  not  now  true  universally. 


r  Kennett,  Par.  Ant  649. 
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enabled  to  take  lands.     But  even  with  respect  to  the  per- 
sonal property,  which  they  are  capable  of  purchasing  or 
taking  in  succession  for  the  use  of  the  parishioners,  they 
are  little  else  than  a  name  to  sue  by,  and  in  all  actions, 
kc.  by  them,  it  must  be  laid  ad  damnum  parochianorum.1 
In  thus  manner,  however,  they  may  sue  for  the  goods  of  In  what  way 
the  church,  and  bring  an  action  of  trespass  for  them,  and  lhe*  ou8nl  to 
this  whether  against  the  parson  or  a  parishioner,   and  8tte* 
whether  for  goods  taken  in  the  time  of  their  predecessors, 
or  in  their  own  time.k 

But  although  they  may  thus  take  goods,  yet  as  they  are  Their  power 
a  quasi  corporation  for  the  benefit,  and  not  for  the  preju-  ^^h11*0^0^* 
dice  of  the  parish,  they  cannot  dispose  of  any  of  the  church  ° 
goods  without  the  consent  of  the  majority  of  the  pa- 
rishioners legally  declared  in  vestry,  and  the  license  of  the 
ordinary.1    The  parishioners  are  in  fact  the  owners,  the 
churchwardens  being  temporarily  entrusted  by  them  with 
the  custody,  so  that  if  the  churchwardens  should  dispose 
of  them,  the  parishioners  would  have  no  remedy  to  recover 
them,  for  it  would  be  as  if  they  had  themselves  parted 
*rth  the  goods.m    And  it  is  the  fault  of  the  parishioners 
if  they  choose  and  trust  unfit  persons. 

That  churchwardens  are  a  corporation,  so  as  to  bind 
their  successors  and  the  parishioners  whom  they  represent 
in  matters  beneficial  to  the  church  and  parish,  is  well 
exemplified  by  the  rather  singular  case  of  the  parish  of 
Hammersmith,  where  the  wife  of  the  incumbent  Dr.  Mar- 
tin, having  been  annoyed  by  the  ringing  of  the  five  o'clock 
bell,  and  being  about  to  remove  in  consequence,  it  was 
agreed  between  him  and  the  churchwardens,  that  the 
former  should,  at  bis  own  expense,  build  a  cupola,  and 
erect  a  clock  and  new  bell ;  in  consideration  of  nis  doing 
which,  the  ringing  of  the  five  o'clock  bell  should  cease 
during  the  lifetime  of  himself  and  wife.  Some  years  after- 
wards, however,  and  after  the  cupola,  &c.  been  erected, 
the  bell  was  again  rung  by  order  of  the  churchwardens, 
but  Dr.  Martin  obtained  an  injunction  from  the  Court  of 
Chancery.11  It  appears  however  from  the  judgment,  that 
in  granting  this  injunction,  the  court  was  much  influenced 
by  the  feet  that  what  had  been  done  was,  on  the  whole, 
beneficial  for  the  parish,  and  as  such  a  matter  must  always 
be  open  to  doubt,  it  is  suggested  that  it  would  be  very 

*  Vloer,f  Abr.,  Churchwarden*. 

k  See  Rogers's  £.  L.,  Churchwardens* 

>  Frideaux,  136;  Ayl.  Parer.  171. 

■  Prideaux,  136;  vio.  Abr.  Churchwardens, 

■  Afarliii  y.  Nmtki*,  2  P.  Wins.  207. 
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Persons  dis- 
qualified for  the 
office* 

Persons  not 
compelled  to 
serve* 


Dissenters* 


Quakers  not 
compelled  to 
serve* 


unsafe  to  deal  with  churchwardens  in  a  similar  manner, 
for  if  the  agteetneht  could  not  be  clearly  proved  tb  be 
beneficial  to  thte  parish,  it  tether  appears  that  it  could  not 
be  supported. 

Aliens,  papists,  Jews,  children  under  ten  yeai-s  of  age, 
and  per&otis  having  been  convicted  of  felony,  are  abso- 
lutely disqualified  to  serve  as  churchwardens.0 

Peers  t>f  the  realm,  cfargymen,  meniberb  of  pdrliament, 
attorneys  of  thie  King's  Bench,  attorneys7  cfcrks  in  the 
several  courts  of  law,  physicians,  surgeons  and  Apothe- 
caries being  free  of  their  corporation  ot  company,  And 
duly  qualified  to  practise  as  sttch  according  to  the  statutes, 
teachers  ih  pretended  holy  Ordfers,  who  are  teachers  of  a 
congregation,  and  duly  qualified  by  1  Will.  III.  c.  18,  Ser- 
jeants, corporals,  drummers  ahd  private  thfcii  of  militia, 
from  the  time  of  their  Enrolment  to  their  discharge,  com- 
missioners, assistant  commissioners  or  officers  of  customs, 
persons  employed  in  collection  or  management  of  Accounts 
for  revenue  of  customs,  clerks  oi*  persons  acting  under 
them,  all  persons  who  have  prosecuted  a  felon  to  convic- 
tion for  an  offence  in  the  parish  where  they  Woiild  have 
been  chosen,  all  these  are  exempted  from  being  chbsen 
or  appointed  to  bear  the  office  of  chUrchwaftiehs ; p  but 
with  respect  to  those  persons  whom  we  have  here  men- 
tioned as  exemjpt,  it  does  not  appear  that  they  are  ineligible, 
and  they  may  serve  such  office  if  they  are  willing.  And 
if  any  dissenter  from  the  Church  of  England  shall  be 
appointed  churchwarden,  and  have  any  scruple  to  take 
the  office,  he  may  appoint  a  deputy,  provided  such  demh 
be  duly  approved*  But  it  appears  now  to  be  determinfed, 
that  a  Quaker  would  not  be  compelled  to  undertake  the 
discharge  of  this  office,  either  by  himself  or  by  deputy. 
One  Theobald,  a  Quaker,  having  been  cited  for  this  pur- 
pose by  the  Ecclesiastical  Court,  set  forth  in  a  petition  his 
various  conscientious  scruples  which  prevented  him  froni 
undertaking  the  office,  which  applied  equally,  as  he  alleged, 
to  the  case  of  a  deputy,  because  qui  faeit  per  aliutnfaeit 
per  se.  Dr.  Phillimore,  sitting  for  the  jtidge  of  the  court, 
observed  that  he  was  not  aware  of  any  authority  in  which 
any  court  in  a  contested  silit  had  compelled  a  Quaker  to 
take  upon  himself  the  execution  of  such  an  office;  and 
alluded  to  the  various  duties  which  a  churchwarden  was 
called  upon  to  perform,  and  which  it  would  be  impossible 

•  1  Hagg.  R.  9,  10. 

p  1  Burn's  Eccl.  Law,  398  ;  2  Rol.  Abr.  272,  368  ;  6  fit  7  Will.  3,  c.4; 
10  &  11  Will.  3,  c.  23 ;  42  Geo.  3,  c.  90  j  9  Geo.  4,  c.  76,  s.  2;  Rogers's 
£.  L.  219. 

«  62  Geo.  3,  c.  155. 


Digitized  by 


Google 


OF  CHURCHWARDENS.  183 

for  a  Quaker  to  perform  with  a  clear  conscience ;  and  he 
aore  particularly  referred  to  the  case  Thereafter  mentioned) 
where  it  had  been  held  to  be  a  justification  of  an  assault 
k  a  churchwarden,  that  he  took  off  a  man's  hat  who  was 
wearing  it  during  Divine  Service :  whereas  a  Quaker  would 
not  only  not  take  off  the  hat  of  another  person,  but  it 
would  be  part  of  the  formal  discipline  of  his  caste  to  wefer 
his  own.  He  added,  "  I  infer  from  the  dictum  of  Lord 
Stowell  in  the  case  of  Anthdny  v.  Seager,  that  there  is  a 
discretion  in  the  eourt  whether  it  should  feel  itself  called 
upon  to  enforce  the  performance  of  these  dutiefe.  I  do 
not  mean  to  say  that  all  dissenters  are  exempted,  nor  to 
specify  whether  any,  or,  if  any,  what  class  are  exempted. 
If  the  case  comes  before  me,  it  will  be  time  to  distinguish 
according  to  circumstances  and  facts  \  but  the  Society  of 
Friends  are  known,— they  are  a  marked  and  peculiar 
cute,— And,  having  the  means  of  knowing  the  consci- 
entious scruples  of  this  sect,  a  judge  of  an  ecclesiastical 
tout  ought  seriously  to  paufte,  not  only  before  he  attempts 
to  violate  the  religious  scruples  of  this  class  of  persons, 
fort  also  for  the  purpose  of  asking  himself  whether  he  can 
conscientiously  admit  into  the  bosom  of  our  Church  per- 
sons who  are  disqualified  from  obeying  her  directions,  and 
giving  full  force  and  effect  to  her  institutions  and  ordi- 
nances.   The  parish  must  proceed  to  another  election."11 

From  this  case  it  may  be  inferred  that,  notwithstanding 
the  provisions  of  the  statute  before  mentioned,  directing 
that  dissenters  may,  if  elected,  appoint  a  deputy,  it  is 
uncertain  whether  the  court  would  compel  any  one  so  to 
do;  for  it  certainly  is  not  easy  upon  principle  to  discover 
any  grounds  why  the  indulgence  thus  conceded  to  the 
Quaker  should  be  withheld  from  other  dissenters,  whose 
scruples  may  be  equally  conscientious. 

With  these  exceptions  it  may  be  stated  generally,  that  General  rale 
wry  parishioner  must  serve  the  office  of  churchwarden,  that  all  pa- 
if  legally  chosen  into  it ;  nor  is  it  essential  to  constitute  a  ^Ve°if  cho^w* 
person  parishioner  that  he   should  be  actually  residing 
within  the  parish ;  for  if  he  occupy  a  farm,  or  be  partner 
ia  a  house  of  trade  situate  within  the  parish,  he  will  be 
equally  considered  as  a  parishioner.9    And  if  a  person  be 
ia  other  respects  eligible,  it  appears  that  the  circumstance 
of  any  ordinary  infirmity  would  not  be  allowed  as  an  ex- 
cuse to  exempt  him  from  serving.    Thus  deafness  seems 
to  have  beeh  considered  as  an  insufficient  cause  for  ex- 

'  Mm,  t.  7W*W,  1  Curt*,  447. 

"  &•  r.  Pegndtr,  1  Barn.&  Cret.  178  ;  AUom*9'Gtn*ral  ? .  frrrttr,  10  Ves. 
83. 
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emption.'  And  where  one  had  been  chosen  churchwarden 
ana  had  been  excused  upon  payment  of  a  fine,  and*  an- 
other had  then  been  chosen  in  his  stead  at  the  same 
vestry  meeting,  it  was  held  that  the  person  secondly  chosen 
was  bound  to  serve,  and  that  the  circumstances  under 
which  he  was  chosen  did  not  make  it  optional  with  him 
whether  he  would  serve  or  not." 

The  90th  Canon,  which  prescribes  the  mode  of  choosing 
churchwardens,  speaks  of  them  in  the  plural  number; 
and  in  all  statutes  where  they  are  mentioned,  it  is  invari- 
ably in  the  plural  number ;  yet  a  custom  will  prevail,  even 
where  opposed  to  the  words  of  the  canon ;  and  if  there  is 
a  custom  in  a  parish  that  there  shall  be  only  one  church- 
warden, it  may  be  good  for  the  reason  that  such  a  custom 
might  have  existed  before  the  canon,  and  in  that  case 
could  not  have  been  destroyed  or  varied  by  it.  But  a 
custom  that  there  should  be  no  churchwardens  is  neces- 
sarily bad.v 

Having  thus  defined  what  churchwardens  are,  and  who 
may  be  appointed  to  the  office,  and  become  qualified  to 
act,  we  proceed  to  speak  of  the  method  of  their  election. 
It  is  directed  by  the  90th  Canon,  that  churchwardens  shall 
be  chosen  by  the  joint  consent  of  the  minister  and  the 
parishioners,  if  it  may  be ;  but  if  they  cannot  agree  upon 
such  a  choice,  then  the  minister  shall  choose  one  and  the 
parishioners  another ;  without  which  joint  or  several  choice 
none  shall  take  upon  themselves  to  be  churchwardens. 
But  this  canon  prevails  only  in  the  absence  of  any  custom 
to  the  contrary ;  and  it  may  be  doubted  whether  the  canon 
can  be  taken  to  be  any  thing  more  than  declaratory  of  the 
custom,  or  of  the  common  law,  at  the  time  when  it  was 
made;  for  by  Coke,  Chief  Justice,  a  convocation  hath 
power  to  make  constitutions  for  ecclesiastical  things  or 
persons,  but  they  ought  to  be  according  to  the  law  or 
custom  of  the  realm ;  and  they  cannot  make  church- 
wardens that  were  eligible  to  be  donative,  without  act  of 
parliament ;  and  the  canon  is  to  be  intended  where  the 
parson  had  the  nomination  of  a  churchwarden  before  the 
making  of  a  canon.x  And  it  has  been  the  opinion  of  great 
authorities,  that  by  the  common  law  the  right  of  choosing 
both  the  churchwardens  was  in  the  parishioners,  and  that 
the  parson  only  nominated  by  custom ;  but  this  is  opposed 
to  the  opinion  and  decision  of  Park,  J.  in  a  case  tried 


before  him  at  the  Croydon  Summer  Assizes  in  1829  \ 


for 


*  3  Phil.  166.  ■  Birni*  v.  Welkr  and  another,  3  Hi| 

v  R.  v.  Inhabitant  of  Hinckley,  12  East,  361,  *  G<  * 
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in  that  case  the  issue  was  to  ascertain  whether  the  right 
of  election  was  in  the  parishioners,  to  the  exclusion  of 
the  minister;  and  it  was  there  held  that  in  general  the  mi- 
nister and  the  parishioners  are  to  choose  the  two  church- 
wardens; and  if  they  do  not  concur,  then  the  minister  is 
to  choose  one  and  the  parishioners  the  other ;  and  though 
the  evidence  established  that,  generally,  for  upwards  of 
200  years  the  minister  and  parishioners  concurred,  and 
there  was  no  evidence  that  the  minister  had  ever  sepa- 
rately appointed  one,  still  this  was  not  enough  to  support 
a  supposed  custom,  in  exclusion  of  the  minister,  because 
their  long  concurrence  was  not  sufficient  to  affect  the 
general  right.*  This  decision,  however,  would  only  seem 
to  show  the  necessity  that  the  custom  must  be  clearly  and 
satisfactorily  proved ;  for  it  is  certain  that  at  the  present 
time  the  right  of  choosing  churchwardens  is  wholly  regu- 
lated by  custom,  which  may  in  some  cases  have  existed 
independently  of  the  canon,  and  probably,  in  many  other 
cases,  sprung  up  in  consequence  of  it ;  and  the  only  ques- 
tion could  be,  what  is  the  customary  or  common  law 
method  that  is  to  prevail  in  the  absence  of  any  special 
custom  satisfactorily  proved,  and  that  customary  method, 
according  to  the  decision  just  mentioned,  is  the  same  as 
that  directed  or  affirmed  by  the  canon. 

In  some  parishes,  as  in  London,  both  the  churchwardens  Special  methods 
are  appointed  by  the  parish  ;»  in  some  others  the  lord  of  °U8i^»inS  by 
the  manor  appoints  one ;  in  others  a  select  vestry  or  par- 
ticular number  of  parishioners  appoint  one,  or  both ;  and 
mothers  the  parson  appoints  one  and  the  two  old  church- 
wardens the  other  ;a  all  these  customary  exceptions  from 
the  general  rule  affirmed  by  the  canon,  must,  as  we  have 
already  observed,  be  satisfactorily  shown.b    And  in  all 
cases  where  the  custom  is  disputed,  the  question  must  be 
tried  by  the  common  law  courts,  the  spiritual  courts  having 
no  jurisdiction^    Whenever  the  right  of  election  is  in  the  To  be  chosen 
parishioners,  it  is  to  be  exercised  by  the  vestry,  and  the  ™  vesiry. 

gTOon,  it  is  said,  cannot  intermeddle  in  the  election/1 
ut  unless  there  is  an  express  custom  to  exclude  the  par- 
son, there  seems  no  reason  why  he  should  not  be  present 
there,  as  upon  other  occasions,  although  he  should  have 
already  nominated  one  churchwarden.6 

Where  the  parson  has  the  right  to  nominate  one  church-  When  curate 
warden,  a  curate  stands  in  his  place,  and  may  make  the  m*y  chooie. 

'  Slocombt  t.  St.  John,  Croydon  Summer  Assizes,  1829. 

'  R.  v.  Martin,  1  Ld.  Raym.  138. 

»  Godol.  153 :  2  Inst  653 ;  1  H.  Bla.  28:  1  Mod.  182. 

•  Sloembt  ? .  St.  John,  ante*  c  2  Rol.  Abr.  287. 

*  2  Stra,  1045,  •  Rogers's  E.  L.  217  \  fide  post,  Vestry. 
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presentment,  unless  the  parson  should  be  under  sentence 
of  deprivation,  in  Which  ease  the  right  to  choose  both  re- 
sults to  the  parishioners/ 
Election  of,  how  The  method  of  conducting  the  election  by  the  parish- 
conducted,  ioners  is  silhilar  to  that  by  Which  all  other  matters  in 
vestry  aHS  detertfaiiied,  ahd  of  Which  we  shall  hare  to  spifcak 
hereafter,*  but  the  proper  method  of  conducting  such  an 
election,  especially  in  relation  to  the  conduct  of  the  minis- 
ter, has  been  so  clearly  explained  by  Lord  Deninan  in  a 
recent  case,  that  no  better  gtiide  can  be  given  than  in  the 
Words  of  that  judgment;  "  We  think  the  proper  place  to 
elect  churchwardens  is  some  convenient  plaee  in  the  pre- 
cincts of  the  church,  and  that  the  rector  has  a  coinmon 
law  right  and  authority  to  preside  at  Such  election,  as 
being  the  fractionary  Who  is  at  the  head  of  the  parish  for 
ecclesiastical  purposes;  and  though  the  churchwahiens 
When  they  are  once  elected  are  the  temporal  officers  of  the 
parish,  yet  they  are  so  far  connected  in  ecclesiastical  ttlat- 
ters,  that  the  rector  has  a  clear  and  undisputed  right  to 
interfere  in  bringing  them  into  existence.11 

n  There  was  another  objection  made  during  the  argu- 
ment, namely,  that  the  chairman,  having  the  casting  rote 
under  the  68  Geo.  III.  c,  69,  might,  from  that  circum- 
stance, in  many  cases,  nominate  both  the  churchwardens. 
There  is  no  doubt  he  may  vote  as  a  parishioner,  the  act 
of  parliament  giving  him  that  privilege ;  ahd  if  any  objec- 
tion arises  oh  this  head,  that  objection  cati  only  be  met 
by  saying  that  parliament  itself  should  have  guarded 
against  that  inconvenience,  but  as  it  has  not*  I  apprehend 
this  court  cannot  interfere  with  the  discretion  of  the  chair- 
man, when  presiding  at  such  an  election."  * 
Proceedings  of       And  custom  may  regulate  such  proceedings ;  as,  if  there 
re* hted"?7  **  ^  a  cttstom  to  close  the  poll  for  the  election  at  some  par- 
custom.     y      ticular  time,  and  that  a  reasonable  time,  it  is  good :  and 

the  parishioners  must  tender  their  votes  within  it.k 
if  poll  is  taken.  Two  sets  of  candidates  having  been  proposed  for  church- 
ma^te876™  wardens,  the  inhabitants  in  vestry  assembled  proceeded  to 
the  election.  A  show  of  hands  was  taken,  and  on  behalf 
of  those  whom  it  appeared  to  be  against,  a  poll  of  the 
whole  parish  was  demanded.  It  was  then  decided  by 
those  assembled  that  a  poll  should  not  be  taken  of  the 
parishioners  at  large,  but  of  the  inhabitants  then  present 
only ;  and  during  the  time  the  poll  was  so  taken  the  doors 

r  2  Stra.  1246 ;  Carth.  118.  »  Book  VIL  Ch.  I. 

b  For  mode  of  conducting  such  meeting,  see  post,  Book  VII.  Ch.  L 
1  Rsg.  v.  D'OyUy,  4  Per.  &  Da*.  60. 
k  JR.  v.  Bishop  of  WincheiUr,  7  Eitt,  573 ;  see  post,  Book  VIL  Ch.  L 
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were  closed  by  order  of  the  chairman  5  several  rated  in- 
habitants of  the  parish  ^rere  said  to  have  been  excluded, 
and  knocked  for  admission,  but  were  ttdt  admitted  until 
thepoll  wAs  over. 

The  only  question  in  dispute  stated  bjr  Sir  J,  Campbell 
was,  whether  the  pbll  ought  to  be  taken  of  those  preslent 
only,  or  of  all  other  rated  inhabitants  who  might  choose 
to  come  in  arid  record  their  votes.  And  it  was  said  by 
Denman,  C.  J.  and  Littledale  J.,  the  law  is  tpiite  cltear 
that  if  a  poll  is  taken,  all  the  rated  inhabitants  have  a 
right  to  come  in  and  record  their  votes;  but  there  is 
nothing  to  show  in  this  case  that  the  result  would  have 
beeti  different  if  all  the  parish  had  come  in,  nor  does  it 
appear  that  the  effect  of  closing  the  doors  was  to  exclude 
any  riiifete  parishioner  frbm  voting;1 

And  it  may  be  stated  generally,  thai  the  legality  or  ille-  Legality  of  eiec- 
alHjr  of  an  electibn  of  churchwardens  will  be  determined  Jj?\0/'  *5  ** 
by  the  courts  of  common  law,m  in  the  same  riaanner  as  ^J^ ** 
other  elections  of  the  same  character,  and  this  upon  ap-  courts. 

Elation  for  a  mandamus;  and  not  only  the  legality  of 
election,  but  also  of  the  votes«£iven  at  it;  And  if  the 
minister,  or  the  parishioners,  or  the  parties  by  whom  the 
election  is  to  be  made  should  tieglect  to  elect  or  nominate 
churchwardens,  the  ordinary  cannot  interfere;  but  the 
remedy  is  in  the  samd  matiner,  and  they  would  be  com- 
pelled to  do  so  by  a  mandamus.* 

So  where  it  is  contended  that  churchwardens  have  been  How  the  ques- 
improperly  nominated  or  eliected,  the  most  proper  and  Jion  of  a  wrong- 
convenient  course  would  seem  to  be  for  the  party  com-  be  tried.  °D  m*y 
plaining  of  such  election  to  apply  for  a  mandamus  com- 
manding the  rector  and  churchwardens,  or  such  of  them 
to  whom  the  same  should  of  right  belong,  to  convene  a 
meeting  in  vestry  of  the  inhabitants  for  the  election  of  a 
churchwarden  for  the  remainder  of  that  year.  This  course 
having  been  taken,  and  it  appearing  satisfactorily  to  the 
court  Upon  affidavits  that  the  proceedihgs  of  the  electiott 
had  been  irregular,  the  court  granted  a  mandamus  to  such 
effect,  Lord  Denman  observing,  there  is  no  other  remedy 
i&  this  case  so  far  as  1  can  see ;  no  mode  6(  trying  the 
right  by  action,  because  the  office  is  not  one  of  profit.  If 
there  has  been  an  improper  election,  it  is  not  desirable 
that  the  rates  should  remain  in  the  hands  of  those  who 
may  have  been  parties  to  such  wrongftil  election,  if  the 
election  be  void,  still  there  are  circumstances  which  render 

A  *  R*g.  ? .  Rector,  Churchwardens,  and  Parishioner*  ef  St.  Mary,  Lambeth, 
3N.&P.416. 
■  7  Ad.  &  Ell.  259;  Bora,  1420.  »  2  Bam.  &  Ad.  197. 
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it  fit  that  the  parties  should  make  a  return,  and  show  bow 
it  is  maintainable;  the  matter  may  then  be  put  into  a 
proper  train  of  inquiry.  I  give  this  as  my  opinion,  be- 
cause I  do  not  at  present  see  any  other  mode  or  correcting 
that  which  may  have  been  an  improper  proceeding.  And 
in  this  case  Sir  William  Follett  having  referred  to  Anthony 
v.  Seager,  as  showing  that  resort  might  be  had  to  the 
Ecclesiastical  Court,  Littledale,  J.,  observed,  I  do  not  see 
my  way  so  clearly  to  any  other  remedy,  as  to  say  that  a 
mandamus  ought  not  to  go.° 

We  shall  hereafter  have  occasion  to  speak  more  parti- 
cularly of  the  churches  and  chapels  built  under  the  dif- 
ferent acts  of  parliament  passed  for  that  purpose ;  but  we 
must  here  observe,  that  the  mode  of  electing  church  or 
chapelwardens  is  directed  differently  under  each  of  those 
Churchwarden!  ac^s*     For  the  ^ode  originally  pointed  out  in  the  case  of 
in  the  newly      churches  built  under  the  58  Geo.  HI.  c.  45,  for  electing 
bui11  ?hur™*    churchwardens,  was  repealed  in  the  following  year  by  the 

and  chip*.        fi9  GeQ    m    q    ^  and  ^  ^  j^  ^  ^  ^  j^^p 

that  in  every  district,  parish,  or  division  of  any  district, 
parish,  or  parish  chapelry,  or  consolidated  chapelry,  in 
which  any  church  should  be  built,  acquired,  or  appropri- 
ated under  the  provisions  of  either  of  those  acts,  in  which 
there  should  be  no  distinct  vestry  belonging  to  such  dis- 
trict, a  select  vestry,  consisting  of  so  many  persons  as 
should  be  directed  by  the  commissioners  in  that  behalf, 
should  be  appointed  by  them  with  the  advice  of  the  bishop 
of  the  diocese,  out  of  the  substantial  inhabitants  of  the  dis- 
trict, or  district  or  consolidated  chapelry,  for  the  care  and 
management  of  the  concerns  of  the  church  or  chapel  and 
all  matters  and  things  relating  thereto :  and  that  such  se- 
lect vestry  should  annually  elect  the  church  or  chapel- 
warden  to  be  named  on  the  part  of  the  parish  or  chapelry, 
and  that  they  should  also  elect  new  members  of  the  select 
vestry  as  vacancies  might  arise.  The  other  churchwarden 
in  these  cases  is  to  be  appointed  absolutely  by  the  incum- 
bent. 

But  in  respect  to  churches  and  chapels  built  under  the 
provisions  of  the  1  &  2  Will.  IV,  c.  38,  it  is  directed,  that 
two  fit  persons  shall  be  appointed  churchwardens  for  every 
such  church  or  chapel,  to  be  chosen  one  by  the  incumbent 
for  the  time  being,  and  the  other  by  the  renters  of  pews.* 

And  in  the  case  of  chapels  of  ease,  which  are  made  in- 
dependent under  the  powers  of  this  latter  act,  it  is  directed 

0  R.  v.  Rector  of  Birmingham,  &c.  7  Ad.  &  £1).  254,  P  Sect  30. 

1  1  &  2  Will.  4,  c.  38,  s.  16. 
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that  churchwardens  shall  be  chosen,  one  by  the  minister, 
and  one  by  the  persons  exercising  the  powers  of  vestry  in 
such  new  parish ;  and  that  such  persons  shall  be  members 
of  the  Established  Church  ;T  a  limitation  as  to  qualification 
which  it  is  shown  by  daily  experience  might  most  usefully 
be  extended  to  the  case  of  all  churchwardens  wheresoever. 
And  if  the  reasons  given  for  the  judgment  in  the  case  of 
Adey  v.  Theobald  before  quoted8  should  be  carried  out, 
the  argument  for  disqualification  in  the  case  of  dissenters 
would  be  quite  as  strong  as  for  exemption. 

Churchwardens,  being  thus  elected,  are  in  the  next  place  Must  be  sworn 
to  appear  and  present  themselves  to  be  sworn  into  their  ,nt0  office# 
office,  at  the  next  visitation  after  their  election,  which  shall 
be  held  either  by  the  bishop,  archdeacon,  or  other  ordinary, 
and  until  they  are  so  sworn  they  can  do  no  legal  act ;  but 
the  old  churchwardens  continue  in  office  until  the  new  ones 
are  sworn :  and  even  if  the  old  churchwardens  should  be 
re-elected,  they  must  still  be  re-sworn ;  yet  any  act  done 
by  them  before  they  were  so  sworn  would,  it  is  presumed, 
be  legal  and  valid,  as  being  done  in  their  character  of  old 
cinrcnwardens,  no  new  ones  having  been  sworn.    The  In  this  the  office 
duty  of  the  ordinary  in  this  respect  is  purely  ministerial,  ?f  *he  ordinary 
and  he  is  not  to  be  the  judge  of  the  fitness  of  the  person  JJ^JJf  miD18" 
presented  to  him  on  the  ground  of  character  or  conduct ; 
for  the  churchwarden  is  the  officer  of  the  parish,  and  his 
misbehaviour  can  only  prejudice  those  by  whom  he  has 
been  elected,  who  are  the  proper  judges  of  his  qualification. 
Yet  no  act  can  be  so  completely  ministerial,  as  not  to  leave 
discretion  to  refuse  to  join  in  an  illegal  act;  so  that,  if  the 
parish  were  to  return  one  absolutely  disqualified,  as  a  Jew, 
Papist,  child  under  ten  years  old,  or  one  convicted  of 
felony,  the  ordinary  would  be  bound  to  reject  him.1    And  And  on  refusal, 
if  the  archdeacon  or  other  ordinary  should  refuse  to  swear  Kj^1^6  com" 
them  in,  a  mandamus  would  be  immediately  granted  to  Jjamus.  *  mtn" 
compel  him  to  do  so  ;u  and  the  only  good  return  that  could 
be  made  to  such  a  mandamus  would  be  in  a  case  where  the 
writ  states  the  foundation  of  the  right  of  the  party  apply- 
ing for  it ;  in  which  case  the  ordinary  might  deny  the  right 
a*  so  stated,  as  where  the  writ  commanded  to  swear  one 
d*hf  elected,  and  the  return  that  he  was  not  duly  elected 
was  held  good.*    But  this  rule  must  be  observed  with  great 
accuracy,  for  where  the  writ  commanded  to  swear  one 
chosen  churchwarden,  the  return  that  he  was  not  duly  chosen 
was  held  bad ;  and,  without  mentioning  the  different  returns 

r  Sect  25.  •  See  ante.  *  Adey  v.  Theobald,  1  Curteis,  ante. 

1  Comvn's  Dig.  Mandamus,  A. ;  Gibs.  216. 
1  2Sak  433;  Str.  1068;  8  Baro.  &  Cres.681. 
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that  may  have  been  ipade  to  a  mandamus  of  this  kind,  it 
may  be  stated  generally,  that  all  ace  bad  except  the  one 
before  mentioned,  and  that  the  return  must  not  vary  from 
the  writ ;  from  which,  therefore,  it  appears  that  the  only 
question  which  it  concerns  the  ordinary  to  inquire  is, 
whether  the  party  who  presents  himself  to  be  sworn  was 
duly  elected,  and  this  would  of  course  include  the  question 
Even  if  tiro  sets  as  to  qualification.     And  if  two  sets  of  churchwardens 
present  them-     present  themselves  to  the  ordinary,  each  having  a  colonr- 
sf  ves.  aye  title^  it  seems  tfyat  he  must  swear  them  both.?    For  a 

rule  pisi  having  been  obtained  for  a  mandamus  to  an  arch- 
deacon and  surrogate  to  swear  in  certain  persons  as  church- 
wardens and  sidesmen  of  a  parish,  it  appeared  by  affidavit 
that  the  parties  were  colourably  elected,  but  that  the 
Or  the  election  validity  of  the  election  was  disputed;  that  there  was  an 
be  disputed.  usage  in  the  archdeaconry  to  swear  in  the  parties  elected 
on  a  certain  day  subsequent  to  the  election,  appointed 
annually  by  the  archdeacon ;  and  that  the  surrogate,  bong 
applied  to,  immediately  after  the  election,  to  swear  in  the 

Earties,  had  said  that  they  must  wait  till  the  day  appointed, 
ut  that  he  would  not  disobey  a  mandamus  from  this  court : 
held,  that  this  was  a  refusal,  and  that  the  usage,  if  a  good 
one,  should  be  returned  to  the  mandamus,  and  the  court 
fnade  the  rule  absolute,  without  entering  into  the  question 
of  the  validity  of  the  election.8 

And  so  purely  ministerial  does  the  act  appear  to  be  con- 
sidered by  the  Court  of  Queen's  Bench,  that  it  seems  they 
will  not  contemplate  the  probability  of  any  valid  reason  for 
refusal  being  given,  but  will  make  the  rule  for  a  mandamus 
absolute  in  the  first  instance. 

An  affidavit  in  support  of  an  application  for  a  mandamus 
stated  that  a  party  nad  been  unanimously  elected  church- 
warden at  a  regular  meeting  of  the  inhabitants  of  the 
parish  in  vestry  assembled,  and  that  he  afterwards  received 
a  notice  from  the  officers  of  the  Ecclesiastical  Court  of  the 
bishop  to  attend  the  archdeacon's  visitation  to  qualify,  4c; 
that  he  subsequently  attended  at  the  appointed  time  and 
place,  and  presented  himself  to  the  archdeacon  to  take  the 
oath,  and,  in  consequence  of  an  informality,  was  directed 
to  present  himself  again  on  another  day  j  that  he  did  so 

E resent  himself  on  that  day,  when  objections  were  made  to 
im  by  another  person,  which  he  considered  untenable, 
but  which  were  not  stated  in  the  affidavit,  in  consequence  of 
which,  the  archdeacon  had  refused  to  swear  him.  Notice 
had  been  given  to  the  archdeacon  that  the  court  would  \x 

r  3  Ad.  &  Ell.  615. 

*  R.  t.  Archdeacon  of  MiddUu*  and  •noth*r,  3  Ad.  fc  Bll,  616. 
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applied  to,  and  the  court  granted  a  rule  absolute  in  the 
fast  instance." 

Another  cage,  in  the  following  year,  folly  confirms  the 
authority  of  the  decision  last  mentioned.  By  the  affidavits 
in  support  of  the  application  for  a  mandamus,  it  was  stated 
that  two  persons  were  duly  elected,  but  that  the  validity  of 
the  election  was  disputed,  and  other  parties  claimed  to  be 
elected  ;  that,  at  the  instance  of  the  principal  official,  these 
two  persons  presented  themselves  to  be  sworn  in  or  make 
the  declaration,  and  that  the  official  refused  to  allow  them 
to  swear  in  or  qualify.6  A  rule  absolute  was  granted  in 
the  first  instance. 

Having  now  seen  in  what  manner  churchwardens  may  Duties  of 
be  appointed,  we  proceed  to  consider  the  several  duties  to  churchwardens, 
be  performed  by  them.  Of  these,  there  are  some  which 
have  been  cast  upon  them  by  particular  statutes,  which  are 
altogether  foreign  to  our  consideration ;  and  we  shall  here 
confine  ourselves,  generally,  to  the  giving  a  foil  outline  of 
Bach  only  of  their  duties  as  may  in  any  sense  be  considered 
ecclesiastical. 

These  duties  may  be  classed  under  two  heads :  and,  first, 
wt  shall  speak  of  that  class  which  seems  to  have  devolved 
upon  theift  as  the  successors  of  the  ancient  sidesmen  or 
questmen  before  spoken  of.  As  such,  it  is  their  duty  to 
present  whatever  is  presentable  by  the  ecclesiastical  law 
of  the  country.5 

Twice,  therefore,  in  each  year,  at  the  visitation  of  the  Presentments. 
archdeacon  or  other  ordinary,  they  must  present  whatever 
is  amiss  or  irregular  in  their  parish,  either  in  the  conduct 
of  the  parson  or  the  parishioners,  and  this  whether  they 
know  it  of  their  own  knowledge  or  from  common  fame.4 

And  should  they  neglect  or  refuse  to  do  this,  they  may 
be  compelled  thereunto  by  the  bishop,  and  proceeded 
against  in  the  ecclesiastical  court,  as  wilful  breakers  of 
their  oaths.  Formerly  it  was  their  duty  to  present  such 
as  did  not  go  to  church  ;*  and  in  strictness  this  part  of  their 
duty  may  still  remain,  never  having  been  directly  repealed 
or  superseded,  though  it  would  be  inconsistent  with  the 
provisions  and  with  the  spirit  of  the  Toleration  Act.  It  is 
obvious  that  such  a  system  of  espionage  would  now  be 
odious  and  intolerable,  and  though  often  available  for  bad 
or  malicious  motives,  wholly  inadequate  to  any  good  or 

*  £c  port*  Wtoktd,  §  Ad.  &  EJ1.  614. 

*  Ex  part*  thiffield  and  another,  3  Ad.  &  £11. 617. 
c  Prideanx  on  Churchwardens. 

*  Canon  116, 118:  and  see  ante, «  Visitations  by  Archdeacons." 

*  Canon  00;  6Bd*.6,c.l,s.2;  1  Elis.c.2,  s.14;  3  Jac.l,  c.  1,8.2. 
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To  keep  proper 
order,  &c.  at 
church. 


useful  purpose ;  and  it  may  safely  be  numbered  with  things 
past  and  never  to  be  revived. 

All  presentments  made  by  them  must  be  made  before 
the  new  churchwardens  are  sworn,  for  after  that  they  are 
fairly  out  of  office,  and  have  no  longer  any  power  to  make 
presentments,  even  as  to  any  thing  that  may  have  arisen 
during  their  time  of  holding  office ;  but  any  right  or  power 
of  presentment  would  devolve  to  the  succeeding  church- 
wardens/ As  to  the  cases  in  which  they  would  De  bound 
to  present  the  conduct  of  the  parson,  we  may  give  as 
examples,  if  he  should  be  irregular  in  the  performance  of 
Divine  service,  or  wilfully  alter  or  omit  any  part  thereof,  or 
introduce  things  not  sanctioned  by  the  Kubric;  or  refuse 
or  neglect  to  perform  any  of  his  parochial  duties,  in  visit- 
ing the  sick  or  administering  the  sacraments,  or  other 
matters  of  like  nature ;  also,  if  he  should  be  non-resident, 
without  such  license  or  exemption  as  is  allowed  for  that 
purpose,  for  more  than  three  months,  either  together  or 
accounted  at  several  times  in  any  one  year  ;g  or  if  he  should 
in  any  manner  be  guilty  of  leading  an  immoral  or  irregular 
life. 

It  would  seem  also  to  be  a  branch  of  this  part  of  their 
duties,  that  they  are  to  see  that  curates  are  duly  licensed 
and  approved  of  for  that  office ;  that  no  strangers  preach 
in  the  church,  unless  they  are  satisfied  that  they  are  in  holy 
orders,  and  duly  licensed  to  preach  by  the  bishop ;  that 
there  is  no  walking  about,  talking,  or  irreverence  of  any 
kind  in  the  church  during  the  time  of  divine  service; h  so 
if  any  one  should  sit  there  with  his  hat  on,  a  churchwarden 
would  be  justified  in  taking  it  off,  so  long  as  it  was  done 
quietly  and  without  disturbance.1  But,  in  order  that  he 
should  be  held  justified,  it  would  be  essential  that  no  un- 
necessary violence  were  used.  Two  parties  laid  claim  to 
a  pew ;  the  one  by  custom  and  prescription,  the  other 
because  it  had  been  assigned  to  him  by  the  churchwardens ; 
and  on  a  Sunday,  when  the  congregation  were  assembling, 
and  before  the  clergyman  had  entered,  the  first  of  these 
claimants  had  taken  his  seat  in  the  pew :  the  churchwar- 
den desired  him  to  leave  it ;  and  on  his  refusal,  laid  his 
hand  on  him  to  turn  him  out,  but  he  rose  and  walked  out. 
There  was  contradictory  evidence  as  to  the  amount  of  vio- 
lence actually  used,  and  Rolfe,  B.,  told  the  jury  that  the 
churchwarden  had  a  right  to  remove  the  party  from  the 
pew  in  question,  provided  he  used  no  unnecessary  force ; 


f  Prideaux ;  Anderdon  on  Churchwardens. 
*  Canon  18,  tit.  28 ;  2  Keble,  124. 


f  1  Ac  2  Vict.  c.  106. 
*  1  Saond.  1, 14. 
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if  in  the  exercise  of  a  fair  discretion  he  thought  it  more  con- 
renient  that  the  pew  should  be  occupied  by  another  party, 
and  if  the  removal  could  be  effected  without  any  public 
scandal  or  the  disturbance  of  divine  worship ;  and  he  there- 
fore left  it  only  to  the  jury  to  say  whether  any  unnecessary 
violence  was  used.k  The  jury  considered  that  unnecessaiy 
violence  had  been  used,  and  returned  their  verdict  for  the 

Elaintiff,  the  party  ejected  from  the  pew,  and  who  had 
rought  the  action  against  the  churchwarden  for  an  assault. 

But  although  churchwardens  have  thus  far  power  and  Not  to  interfere 
authority  to  interfere  in  preserving  order  and  decorum  Jjj  ^vlce6""* 
during  the  time  of  divine  service,  yet  in  the  administration  8emc  " 
oT  divine  service  they  have  no  power  whatever  to  interfere. 
This,  as  we  shall  afterwards  notice,  is  more  particularly 
the  immediate  province  of  the  clergyman,  subject  to  the 
control  of  the  ordinary.  Nor  is  it  possible  that  the  limits 
of  the  duties  of  a  churchwarden  in  this  respect  can  be  more 
clearly  and  ably  defined  than  in  the  following  words  of 
Sir  William  Scott,1  from  which  it  plainly  appears  that  all 
actual  interference,  except  in  cases  of  overwhelming  neces- 
sity, which  would  justify  any  private  person,  no  less  than 
a  churchwarden,  is  illegal,  while  to  observe  and  to  com- 
plain of  or  present  what  is  amiss  in  these  matters,  is  the 
duty  of  a  churchwarden,  but  a  duty  requiring  discretion  in 
its  exercise :  "  I  conceive  that  originally  the  duties  of  Duties  of 
churchwardens  were  confined  to  the  care  of  the  ecclesiastical  churchwarden* 
property  of  the  parish,  over  which  they  exercise  a  discre-  JJ^stowcll. 
tionary  power  for  specific  purposes  ;  in  all  other  respects 
it  is  an  office  of  observation  and  complaint,  but  not  ot  con- 
trol, with  respect  to  divine  worship ;  so  it  is  laid  down  in 
Ayliffe,  in  one  of  the  best  dissertations  on  the  duties  of 
churchwardens,  and  in  the  canons  of  1571 :  in  these  it  is 
observed,  that  churchwardens  are  appointed  to  provide  the 
furniture  of  the  church,  the  bread  and  wine  for  the  holy 
sacrament,  the  surplice  and  the  books  necessary  for  the 
performance  of  divine  worship,  and  such  as  are  directed 
by  law ;  but  it  is  the  minister  who  has  the  use.  If,  indeed, 
he  errs  in  this  respect,  it  is  just  matter  of  complaint,  which 
the  churchwardens  are  obliged  to  attend  to ;  but  the  law 
would  not  oblige  them  to  complain  if  they  had  a  power  in 
themselves  to  redress  the  abuse. 

"  In  the  service  the  churchwardens  have  nothing  to  do 
but  collect  the  alms  at  the  offertory ;  and  they  may  refuse 
the  admission  of  strange  preachers  into  the  pulpit,  which 

k  Reynolds  v.  Monk  ton,  Bridge  water  Summer  Assizes,  1841,  coram  Rolfe, 
B„2M.  &R.384. 
1  Hatehtnt  v.  Dentiloe  and  another,  1  Consis.  R.  173. 
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they  are  authorized  to  do  by  the  canon ;  but  when  letters 
of  orders  are  produced  their  authority  ceases."1    Again,  if 
the  minister  introduces  any  irregularity  into  the  service, 
they  have  no  authority  to  interfere ;  but  they  may  complain 
to  the  ordinary  of  his  conduct.     I  do  not  say  there  may 
not  be  cases  where  they  may  be  bound  to  interpose :  in 
such  cases  they  may  repress  and  ought  to  repress  all  inde- 
cent interruptions  of  the  service  by  others,  and  are  the 
most  proper  persons  to  repress  them,  and  they  desert  their 
duty  if  they  do  not.     And  if  a  case  could  be  imagined  in 
which  even  a  preacher  himself  was  guilty  of  any  act  grossly 
offensive,  either  from  natural  infirmity  or  from  disorderly 
habits,  I  will  not  say  that  the  churchwardens  and  even 
Private  persons  private  persons  might  not  interpose  to  preserve  the  decorum 
™ighl  'Tin*6  °^  Pu^^c  worship.     But  that  is  a  case  of  instant  and  over- 
casesYfurgent    bearing  necessity  that  supersedes  all  ordinary  rules.    In 
necessity,  to      cases  which  fall  short  of  such  a  singular  pressure,  and  can 
preserve  deco-    await  the  remedy  of  a  proper  legal  complaint,  that  is  the 
only  proper  mode  to  be  pursued  by  a  churchwarden,  if 

Erivate  and  decent  application  to  the  minister  himself  shall 
ave  failed  in  preventing  what  he  deems  the  repetition  of 
an  irregularity.  At  the  Bame  time,  it  is  at  his  own  peril 
if  he  makes  a  public  complaint  or  even  a  private  complaint 
in  an  offensive  manner  of  that  which  is  no  irregularity  at 
all,  and  is  in  truth  nothing  more  than  a  misinterpretation 
of  his  own." 
Duties  of  Those  ecclesiastical  duties  which  seem  to  have  devolved 

as^uardfansof  uPon  churchwardens  as  the  keepers  and  guardians  of  the 
the  church,  &c.  church  and  of  all  things  appertaining  to  it,  remain  to  be 
considered  in  the  next  place,  and  are,  at  the  present  day, 
more  extensive  and  important  than  the  preceding. 

It  is  their  duty,  generally,  to  see  that  every  thing  is  fit 
and  in  proper  order  for  the  clergyman  duly  to  perform 
divine  service, — such  as  a  convenient  reading  desk,  4c.; 
and  also  what  iB  necessary  to  enable  him  to  perform  all 
other  religious  ceremonies  enjoined  by  law,  such  as  the 
administering  the  sacrament,  &c. ;  and  thus,  for  such  pur- 
poses, it  is  their  duty  to  provide  a  stone  font  for  baptisms, 
set  up  in  the  proper  place ;  the  communion  table,  a  carpet 
of  decent  cloth  to  cover  it,  and  a  linen  cloth  at  the  time 
of  ministration ;  also  at  the  time  of  communion  to  provide 
a  sufficient  quantity  of  fine  white  bread  and  wholesome 
wine,  which  must  be  brought  to  the  communion  table  in 
a  clear  sweet  standing  pot  of  pewter,  or  of  some  purer 
metal.     It  is  their  duty  also  to  set  up  the  Ten  Command- 

m  Not  altogether :  they  should  keep  an  entry  of  the  name,  &c.  and  ftp*t 
the  same. 
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ments  at  the  east  end  of  the  church,  and  also  to  provide 
a  parchment  book  for  registering  baptisms,  marriages  and 
burials,  a  coffer  with  three  locks  and  keys  to  keep  it  in,  of 
the  custody  of  which  we  shall  speak  hereafter : n  nor  does 
the  obligation  as  to  providing  these  last  appear  to  be 
superseded  by  the  recent  acts  providing  for  a  civil  register 
of  births,  deaths  and  marriages ;  and  all  the  things  above 
mentioned  are  to  be  provided  at  the  charge  of  the  parish, 
and  under  the  discretion  of  the  minister  or  ordinary.0 

It  is  also  a  branch  of  this  part  of  their  duty  to  have  the  Ag  sequestra- 
sequestration  and  care  of  benefices  during  a  vacancy  or  tore- 
suspension.  Upon  any  such  avoidance  they  are  to  apply 
to  the  chancellor  of  the  diocese  for  the  sequestration  ot  the 
profits  thereof;  and  being  thereupon  authorized,  they  are 
to  manage  the  profits  and  expenses  for  the  benefit  of  the 
successor :  they  are  also  to  take  care  that  the  church  is 
duly  served  by  a  curate,  and  to  pay  him  out  of  the  profits 
TOch  sum  as  the  ordinary  may  fix.  After  the  institution 
of  the  new  minister,  they  are  to  account  to  him.  But  it 
should  be  observed,  that  although  the  churchwardens  are 
the  proper  officers  for  this  purpose,  and  are  bound  to  per- 
form it  if  required,  yet  the  ordinary  may,  if  he  pleases, 
confide  the  trust  to  others.** 

But  their  principal  and  most  important  duty  is  to  take  As  to  fabric  of 
care  that  the  fabric  of  the  church,  and  all  contained  therein,  toe  church. 
whether  added  for  the  sake  of  convenience  or  by  way  of 
ornament  or  otherwise,  is  maintained  in  a  eood  and  perfect 
state,  and  for  that  purpose  to  make  all  sucn  repairs  as  may 
from  time  to  time  be  necessary.**  And  this  being  here  laid 
down  generally,  we  must  see  in  what  manner  it  is  restricted; 
for  they  have  no  power  to  deface,  demolish  or  remove  any 
thing  in  the  interior  of  the  church,  even  though  it  should 
give  offence  to  the  parishioners ; r  but  in  every  such  case 
the  license  of  the  ordinary  must  be  first  obtained,  who  has 
power  to  give  order  for  the  removal,  and  which  order  the 
churchwardens  are  justified  in  executing,  for  of  this  matter 
the  ordinary  is  the  sole  and  proper  judge/ 

Monuments,  however,  and  every  thing  of  that  nature  in  As  to  momi- 
memory  of  deceased  persons,  which  have  been  once  set  up  menU' 
in  the  church  with  the  consent  of  the  proper  parties,  may 
not  be  removed  by  the  churchwardens,  even  though  by  the 
consent  of  the  ordinary;  for  the  ordinary  would  have  no 

1  Sea  post,  for  all  things  necessary  to  be  provided,  Book  III.  Chap.  IV. 

•  See  Canons  80—83  ;  Anderdon  on  Churchwardens. 
>  38  Hen.  8,  c.  11 ;  3  Burn's  £.  L.  340. 

i  Canon  86.  r  2  Cro.  366 ;  Prideaux  on  Churchwardens. 

•  12  Co.  106;  3  Inst.  202. 
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power  to  give  consent  in  such  a  case,  and  the  heir  of  the 
deceased  would  have  his  action  against  the  churchwarden 
meddling  with  them.1 
Repairing  and        But  in  the  repairing  or  renewing  any  thing  relating  to 
renewing  fabric,  the  fabric  or  utensils  of  the  church,  the  churchwardens 
utensils,  &c.      nee(j  ^^  no  a<jvice  nor  consent,  for  they  have  been  ex- 
pressly invested  by  the  parishioners  with  authority  for  this 
purpose,  and  have  been  constituted  the  sole  judges  of  what 
is  necessary  to  be  done;  and  they  cannot,  consequently,  be 
called  to  account  for  any  part  of  the  parish  money  which 
they  may  have  expended  in  these  matters,  although  laid 
out  improvidently.     But  any  great  indiscretion  or  impro- 
vidence might  perhaps  be  proper  ground  for  the  removal 
of  churchwardens,  the  proper  mode  of  effecting  which 
would  be  by  complaint  to  tne  ordinary ; u  and  as  church- 
wardens may  not  deface,  demolish,  or  remove  any  tiling 
already  existing  in  the  fabric,  or  utensils  of  the  church,  so 
neither  can  they  add  any  thing  new  thereto  without  the 
Adding  to.        express  consent  of  the  parishioners,  and  (if  it  affects  the 
What  consents   interior  of  the  church)  of  the  ordinary ;  for,  as  we  have 
are  lequisite.      before  seen,  he  is  the  sole  judge  of  what  is  fit  and  decent 
to  be  put  up  in  the  church;  and,  if  the  churchwarden 
should  add  any  thing  without  the  consent  of  such  parties, 
it  might  be  taken  down,  and  removed  at  the  pleasure  of 
the  ordinary,  and  the  charges  for  the  same  be  disallowed 
by  the  parishioners.      Wherever,  therefore,  the  church- 
wardens contemplate  making  any  such  addition  as  before 
mentioned,  two  things  are  necessary  :  tbe  consent  of  the 
parishioners,  and  the  license  of  the  ordinary,  must  be  ob- 
tained.    If  the  license  of  the  ordinary  be  not  obtained, 
any  individual  parishioner  might  allege  the  same  as  a  good 
reason  for  not  paying  his  proportion  of  the  rate  made  for 
payment  of  the  expenses  of  such  addition/ 
Repairs,  &c  of      Wherever  any  such  additions  have  been  made,  the  same 
additions.  are  to  ^e  considered  thenceforth  as  a  part  of  the  church  or 

its  utensils,  and  to  be  repaired  and  renewed  accordingly  at 
the  sole  discretion  of  the  churchwardens. 
Additions  and        And  with  regard  to  what  are  to  be  considered  as  repairs 
repairs.  only,  and  consequently  at  the  discretion  of  the  church- 

wardens, and  what  are  to  be  considered  as  additions  re* 
quiring  the  consent  of  the  parishioners,  or  of  the  ordinary 
and  parishioners,  it  is  said  that,  if  any  necessary  things 
belonging  to  the  church,  such  as  doors,  windows,  reading 

t  Ibid.;  and  see  •« Ornaments  of  the  Church /'  post,  Book  III.  Ch.1V.; 
Roll.  Abr.  625. 

■  Prideaux. 

*  See  Anderdon  on  Churchwardens ;  and  post.  Book  III.  Ch.IV.  and  Book 
IV. 
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desks,  &c.  have  perished,  or  been  lost  or  destroyed,  the 
replacing  and  restoring  them  at  any  distance  of  time  are 
to  be  considered  as  repairs;  and  such  necessary  things 
have  been  well  defined  to  be  all  things  fixed  to  the  free- 
hold, all  things  ordered  to  be  provided  by  the  canon  law, 
or  by  statute.7 

Another  part  of  the  duty  of  churchwardens  is  to  arrange  Their  duty  in 
the  distribution  of  seats  in  the  church,  and  it  is  one  which  wringing  wati, 
belongs  to  them  exclusively;  for  though  the  opinion  of 
the  vestry,  and  of  the  incumbent,  ought  to  have  great 
weight  with  them,  yet  they  are  not  bound  to  look  to  either 
in  the  discharge  of  this  duty.1  We  have  already  men- 
tioned the  case  where  an  inhabitant  was  turned  out  of  the 
pew  by  a  churchwarden,  and  it  will  be  remembered  that  in 
that  case  Rolfe,  B.,  lays  it  down,  that  the  churchwarden 
had  a  right  to  remove  the  man  from  the  pew,  provided  he 
used  no  unnecessary  force;  if,  in  the  exercise  of  a  fair 
discretion,  he  thought  it  right  that  the  pew  should  be 
occupied  by  another  party.  But  the  subject  of  the  dis- 
tribution of  pews  will  be  treated  of  more  particularly  here- 
after.' 

The  churchwardens  have  also  the  custody  of  the  keys  of  As  to  the  bells, 
the  belfry;  and  are  to  take  care  that  the  bells  are  not  rung  Mr*y aQd  nn6* 
without  proper  cause ;  but  the  minister  conjointly  with  crs* 
them  is  to  be  the  judge  of  the  proper  cause.b    They  would 
seem  therefore  to  have  a  clear  right  to  interfere  in  the 
belfry,  or  in  the  ordering  of  ringers.     For  the  custody  of 
the  keys  implies  that  the  belfry  is  to  be  opened  or  not  at 
their  discretion ;  and  it  is  not  the  same  case  as  with  the 
body  of  the  church,  which  is  to  be  opened  at  stated  times 
for  divine  service ;  and  if  the  bells  were  improperly  rung, 
the  churchwardens,  according  to  the  canon,  would  be  the 
responsible  parties.0 

The  duty  of  churchwardens  also  so  far  extends  to  the  As  to  church- 
churchyard,  as  that  they  are  bound  to  see  that  it  is  well  y  ' 
and  sufficiently  repaired,  fenced,  and  maintained  in  such 
manner  as  has  been  customary ;  and  that  it  be  kept  clear 
from  rubbish,  thorns,  &c.  and  in  fact  from  any  thing  that 
may  be  an  annoyance  to  the  parishioners ;  and  also,  that 
the  churchways  and  stiles  and  gates  are  kept  in  good  re- 
pair/1 

r  Prideaux ;  and  see  post,  Book  III.  Cli.  IV. 

*  2  Add.  432. 

»  See  "  Pews  in  Churches,"  Book  III.  Ch.  III. 

*  Canon  88. 
•Ibid. 

*  Pridtaux,  36 ;  2  Roll.  Abr.  217, 265 ;  1  Curteis,  213  j  and  see  "  Church* 
yaid.*1 
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Paths  in  church* 
yard. 


Consent  of 
churchwardens 
to  burial  of 
strangers  in  the 
churchyard. 


Remedies  by 
churchwardens. 


Bat  they  cannot  alter  or  vary  the  paths  in  the  church- 
yard without  the  permission  of  the  incumbent,  even  though 
it  were  done  with  the  consent  of,  and  for  the  benefit  of  the 
parishioners ;  and  in  a'proceeding  by  the  rector  of  a  parish 
against  them  for  so  doing,  the  defence  set  up,  that  it  was 
done  for  the  advantage  of  the  parishioners,  was  held  to  be 
no  justification.* 

It  has  been  said  that  the  consent  of  the  churchwardens 
must  be  obtained  before  a  stranger  can  be  buried  in  their 
churchyard  ;  and  this  may  be  true ;  yet  though  the  church- 
wardens are  proper  parties  to  object  to  such  burial,  it  is 
very  doubtful  whether  they  have  any  absolute  right  to  give 
permission.  For  the  permission  of  the  incumbent,  whose 
soil  is  broken,  would  appear  also  to  be  requisite ;  and  al- 
though not  expressly  determined,  this  appears  to  have  been 
so  understood  in  the  case  of  the  parish  of  Hendon,  decided 
in  1815/  In  that  parish  an  agreement  had  for  some  time 
existed  between  the  churchwardens  and  the  incumbent  to 
divide  the  fees  which  were  paid  for  the  burial  of  strangers; 
and  the  incumbent  having  prevailed  on  the  sexton  to  pay 
the  whole  of  the  fees  to  him,  the  churchwardens  brought 
their  action  for  a  moiety,  and  it  was  held  that  they  might 
recover  it. 

Having  now  mentioned  the  various  duties  of  church* 
wardens  (to  many  of  which,  however,  it  will  be  necessary 
to  recur  under  other  heads),  we  come  to  speak  of  the  re- 
medies which  the  law  enables  them  to  pursue  in  the  proper 
discbarge  of  their  duties.  And,  first,  since  they  are  en- 
trusted with  the  care  of  and  have  a  special  property  in 
the  utensils  of  every  kind  belonging  to  the  church,  they 
are  to  be  the  prosecutors  or  plaintiffs  against  any  party 
who  should  take  away  or  do  any  damage  to  them.1  In 
such  cases  they  must  act  jointly  and  together,  for  what 
one  of  them  does  without  the  other  has  no  force  in  law.b 
If  the  damage  for  which  they  bring  their  action  were  done 
in  their  own  time  of  office,  then  they  may  allege  it  is 
damnum  par ochianorum  or  in  damnum  ipsorum  ;  but  if  done 
in  the  time  of  any  of  their  predecessors,  or  if  the  action 
be  against  their  predecessors,  they  must  then  allege  it  is 
damnum  par  ochianorum^  and  if  alleged  in  damnum  ipsorum, 
it  would  be  bad.1  In  such  cases  the  Ecclesiastical  Court 
has  no  jurisdiction,  the  remedy  is  by  action  at  common 

c  1  Curteis,  260 ;  3  Phill.  90. 
f  Littlewood  v.  Williams,  6  Taunt.  277. 
8  Cro.  Eliz.  145, 179 ;  2  Brownl.  215. 
h  Cro.  Jac.  234;  Rogers's  E.  L.  226. 
i  Cro.  Eli*.  179;  1  Vent.  89. 
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law;  and  if  any  of  such  utensils  should  be  stolen,  they 
mast  be  alleged  in  the  indictment  as  the  property  of  both 
churchwardens.  In  an  action  brought  by  churchwardens, 
it  would  be  sufficient  that  they  were  churchwardens  de 
faeto,  that  is,  admitted  and  sworn  into  office,  and  acting 
as  such,  although  they  might  have  been  improperly  elected/ 
We  have  before  seen  that  churchwardens  are  fundi  officio, 
as  soon  as  their  successors  are  sworn ;  and  after  that  time 
can  commence  no  action.  But  if  the  action  had  been 
commenced  before  their  year  expired,  they  might  continue 
it  ex  necessitate.1 

It  is  a  consequence  of  the  clearly  established  rule  that  Cannot  be  re- 
no  rate  must  oe  retrospective,  that  if  a  churchwarden  imbursed  what 
should  expend  money  out  of  his  own  pocket  for  any  of  j^ded  Won 
such  parochial  purposes  as  before  mentioned,  he  has  no  rate  made. 
legal  method  of  obtaining  any  reimbursement  of  the  same ; 
and  it  would  make  no  difference  that  the  alterations  or 
additions  on  which  the  money  was  so  expended  were  made 
with  the  consent  or  by  the  direction  of  the  ordinary ;  but 
whatever  money  is  required  for  any  such  purpose,  or  for 
the  ordinary  expenses  attendant  upon  the  service  of  the 
church,  is  to  be  levied  by  rates  duly  made  beforehand  for 
that  purpose.  And  for  this  reason,  if  they  neglect  either 
to  make  or  to  collect  a  rate  until  they  are  out  of  office, 
they  are  then  deprived  of  all  legal  power  to  do  either;"1 
so  that  their  only  safe  course  is  first  to  have  well  surveyed 
and  computed  the  repairs,  or  whatever  other  legal  purpose 
they  have  in  contemplation;  and,  having  raised  that  money 
by  a  rate,  then,  and  not  before,  to  give  their  order  for 
having  the  repairs,  &c  executed.0  And  if  a  church  rate 
were  made  for  the  purpose  of  reimbursing  churchwardens, 
the  payment  of  it  by  any  parishioner  refusing  could  not  be 
compelled,0 

Churchwardens  are  clearly  liable  to  be  punished,  if  they 
wilfully  neglect,  or  improperly  or  corruptly  discharge  their 
duties.?  Thus,  they  are  liable  to  be  indicted,  if  they  receive 
inoney  or  other  gifts  corruptly,  during  the  time  they  are 
in  office ;  as  where  one  was  indicted  for  having  accepted 
a  silver  cup  from  J.  8.,  for  giving  him  the  situation  of 
gallery  keeper  in  the  church  of  which  he  was  the  church- 
warden, the  matter  was  held  clearly  indictable. 

And  it  seems  that  the  Ecclesiastical  Court  has  ample  Remedies 
authority  to  punish  a  churchwarden  for  any  neglect  of  against  church* 

*  1  H,  Black.  669.  >  2  Stra.  862. 

■  Prideaax,  106.  ■  12  East,  668 ;  2  Ld.  Eajm.  R.  1012. 

9  5  Ves.  547 ;  5  Madd.  4.  See  "  Church  Rates." 

»  1  Sid.  281. 
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duty  committed  to  his  charge;  but  it  must  clearly  appear, 
both  that  the  neglect  is  wilful,  and  that  the  churchwardens 
have  not  taken  all  the  clearly  legal  means  in  their  power; 
and  further,  that  some  actual  damage  results  therefrom. 
Criminal  pro-  That  this  last  result  must  follow  before  the  churchwardens 
ceediDg.  could  be  punishable,  appears  strongly  from  a  recent  case, 

where  a  vestry  having  been  called  for  the  purpose  of 
making  a  rate,  one  of  the  churchwardens  thought  fit  to 
propose  as  a  resolution,  "  that  this  vestry,  considering 
church-rates  at  all  times  bad  in  principle,  and  particularly 
unjust  in  practice,  and  quite  uncalled  for  at  the  present 
time,  resolved  to  adjourn  all  further  consideration  of  the 
subject,  for  which  they  have  been  called,  until  this  day 
twelvemonth/'  The  resolution  was  carried,  and  no  churcn 
rate  made;  and  the  churchwarden  was,  consequently, 
libelled  in  the  Ecclesiastical  Court ;  upon  which  occasion 
Sir  H.  Jenner  observed,  "  A  churchwarden  is  not  punish- 
able for  expressing  such  an  opinion,  unless  the  consequence 
followed  that  the  church  fell  into  a  state  of  dilapidation; 
this  court  cannot  proceed  to  punish  a  churchwarden  merely 
for  a  vote  expressing  what  he  believes  to  be  true.  The 
only  question  is,  whether  the  church  is  out  of  repair  in 
consequence  of  the  resolution,  and  of  the  rate  being  refused. 
In  all  cases  of  criminal  proceedings  the  charge  should  be 
fully  stated,  that  by  refusal  of  the  rate,  and  through  the 
neglect  or  misconduct  of  the  churchwardens,  the  church 
is  not  in  a  sufficient  state  of  repair."1* 

In  another  case  of  criminal  proceeding  against  church* 
wardens,  it  appeared  that  the  archdeacon  had  ordered  the 
repairs  to  be  undertaken,  and  had  monished  the  church* 
wardens  to  carry  the  order  into  effect;  tjiat  the  vestry  had 
resolved  that  the  church  should  be  repaired ;  that  a  con- 
tract had  been  entered  into  for  that  purpose ;  that  the 
churchwardens  refused  to  sign  the  contract ;  and  that  the 
church  was  still  out  of  repair.  But  even  these  allegations 
were  held  insufficient  to  support  a  criminal  proceeding 
against  churchwardens ;  and  it  was  held  that  it  did  not 
appear  sufficiently  clear  from  them  that  the  churchwardens 
had  been  guilty  of  any  breach  of  duty  cognizable  in  the 
Ecclesiastical  Court;  for  it  did  not  appear  but  that  the 
refusal  to  sign  the  contract  might  have  oeen  proper  under 
the  circumstances ;  and  therefore,  that  as  the  church  was 
not  alleged  to  be  out  of  repair,  in  consequence  of  any  wilfid 
neglect  oy  the  churchwardens,  the  special  charges  of  de- 
linquency were  in  fact  no  charges  at  all ;  that  the  conrt 
would  not  infer  wilful  disobedience  to  the  order  of  the 

'  Coopir  v.  Wiehham,  2  Curt.  310. 
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irebdeacon ;  nor  would  it  presume,  in  the  absence  of  evi- 
dence, that  the  churchwardens  had  been  guilty  of  any 
neglect  of  duty,  and  that  the  mere  fact  of  the  church  being 
out  of  repair  would  certainly  not  justify  the  court  in  punish- 
ing the  churchwardens." 

It  may  be  inferred  from  the  above  cases  that  a  criminal  Difficulties  in 
proceeding  against  churchwardens  is  one  of  considerable  the  conduct  of. 
difficulty,  and  requiring  much  care  and  technical  nicety  in 
the  conduct  of  it.  There  will  usually  be  a  succession  of 
acts  to  be  charged  as  done,  or  omitted  to  be  done,  by 
churchwardens,  before  it  can  be  clearly  shown  that  the 
bad  state  of  repair  of  the  church  can  be  attributed  to  them 
exclusively ;  all  these  acts  must  be  such  as  it  is  a  plain 
breach  of  their  duty  to  do,  or  omit  to  do,  and  in  each  of 
them  it  seems  that  wilfulness  in  such  breach  of  their  duty 
most  be  both  alleged  and  proved. 

But  there  is  another  mode  of  proceeding  against  church-  Civil  proceed- 
wardens,  which,  in  practice,  would  now  probably  much  io8»' 
more  often  be  had  recourse  to ;  for,  if  no  fault  is  attributed 
to  churchwardens  personally,  but  a  case  arises  as  to  the 
propriety  of  repairs,  and  the  churchwardens  are  willing  to 
do  their  duty,  but  obstacles  beyond  their  control  intervene, 
the  proper  mode  of  proceeding  is  in  a  civil  form :  as  if,  to 
a  monition  calling  upon  them  to  repair  the  church,  they 
should  return  that  they  had  called  a  vestry,  and  that  the 
▼estry  refused  a  rate,  they  would  be  exculpated ;  for  they 
are  not  only  not  bound  to  spend  their  own  money,  and 
incur  debt,  but  it  would  be  illegal  in  them  so  to  do/ 

All  churchwardens,  at  the  end  of  their  year,  or  within  a  Churchwarden* 
month  afterwards  at  the  most,  shall,  before  the  minister  tQaccounU 
and  parishioners,  give  up  a  full  account  of  such  money  as 
they  have  received,  and  also  what  particularly  they  have 
bestowed  in  reparation  and  otherwise  for  the  use  of  the 
church ;  and,  last  of  all,  upon  going  out  of  their  office, 
they  shall  truly  deliver  up  to  the  parishioners  whatsoever 
money,  or  other  things  of  right  belonging  to  the  church  or 
parish,  which  may  remain  in  their  hands,  that  it  may  be 
delivered  over  by  them  to  the  next  churchwarden  by  bill 
indented.0 

And  if  upon  going  out  of  office,  they  should  refuse  to  Remedies  if 
account,  they  may  be  presented  at  the  next  visitation  by  tbcJ  rcfu,c' 
the  new  churchwardens, — or,  indeed,  any  inhabitant  of  the 
parish  may  call  them  to  account  before  the  ordinary ;  or 

1  For  these,  and  several  othei  questions,  arising  out  of  the  duties  of  church- 
wardens in  respect  of  repairs  and  rates,  we  mutt  refer  to  the  chapter  on  Church 
Rates. 

•Canon  89. 
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their  successors  may  have  an  action  against  them  for  the 
church  goods,  or  for  any  damage  done  to  the  parish  con- 
trary to  their  trust. x  The  delivery  of  this  account  may  be 
compelled  by  the  spiritual  court;  but  such  a  remedy  is 
wholly  inadequate ;  for  it  has  been  held  that  that  court 
has  no  authority  to  examine  into  the  propriety  of  the 
charges;  so  that  any  illusory  account  which  might  be 
given  in,  would  seem  to  be  an  answer  to,  and  put  a  stop 
to  such  a  proceeding ;  for  if  any  further  steps  were  taken 
in  that  court,  after  an  account  had  been  delivered,  a  pro- 
hibition would  be  granted. 7  Neither  have  justices  of  the 
peace  any  jurisdiction  over  churchwardens  in  respect  of 
church  accounts  j*  but  churchwardens  are  bound  to  allow 
an  inspection  of  their  accounts ;  and  upon  the  party  stating 
some  special  reason  for  which  he  wishes  to  see  the  ac- 
counts, a  mandamus  to  compel  them  to  allow  such  in- 
spection will  be  granted.  Nor  will  it  be  any  sufficient 
answer  to  such  on  application  to  the  court,  that  a  penalty 
is  imposed  by  statute  17  Geo.  II.  c.  38,  for  improperly 
refusing  such  inspection.* 

If  the  custom  of  the  parish  is  for  a  certain  number  of 
persons  to  have  the  government  thereof,  and  the  account 
is  given  to  them,  the  custom  is  good,  and  the  account  so 
given  is  a  good  account. b 

If  the  account  thus  rendered  is  allowed  by  the  pa- 
rishioners, or  the  major  part  of  them,  in  vestry  assembled, 
it  is  to  be  entered  in  the  church  book  of  accounts,  which 
every  parish  is  to  have  for  that  purpose ;  and  those  who 
allow  the  account  are  there  to  set  their  hands  to  it,  in 

Eroof  of  their  assent  to  the  same,  and  the  balance  to  be 
anded  over  as  already  mentioned. 
With  respect  to  the  items  of  the  account,  the  oath  of 
churchwardens  is  generally  taken  as  sufficient  to  prove 
the  payment  of  all  sums  under  forty  shillings,  unless  they 
are  disputed  by  the  parishioners,  or  suspicions  are  enter- 
tained of  the  fairness  of  such  items.  It  is  however  best 
and  most  satisfactory  for  all  parties,  that  vouchers  of  all 
disbursements  should  if  possible  be  produced.  With  re- 
spect to  the  payment  of  all  larger  sums  than  forty  shil- 
lings, receipts  or  vouchers  are  always  required  to  be  pro- 
duced, ana  can  in  no  case  be  dispensed  witb;c  and  if 
required,  it  is  necessary  that  these  payments  should  also 
be  proved  by  witnesses  present  at  the  making  thereof,  who 
shall  subscribe  their  names  to  the  vouchers  and  receipts 


*  Prideaux's  Churchwardens.  *  Lman  v.  Qoulttf,  3  T.  R.  3. 

»  1  Keble,  674.  »  B.  ? .  Clear,  4  Baf l.  &  Cres.  899. 

b  1  Burn's  Justice,  644 ;  Gibs.  242.  •  Prideww,  W* 
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tor  the  authenticity  of  the  same ;  and  in  default  thereof, 
these  accounts  will  not  be  allowed  to  pass  as  binding  on 
the  parishioners.  And  when  they  have  thus  accounted  to 
the  satisfaction  of  the  parishioners,  and  the  account  has 
been  thus  allowed,  they  are  fundi  officio,  and  it  shall  not 
afterwards  be  in  the  power,  either  of  the  parishioners  or 
of  the  spiritual  court,  to  make  them  account  again,  unless 
some  fraud  in  their  accounts  be  afterwards  discovered. d 

But  if  the  ordinary  has  any  reason  to  be  dissatisfied 
with  the  accounts  of  churchwardens  respecting  the  church 
goods,  he  may,  although  the  same  have  been  allowed  in 
vestry,  call  the  churchwardens  before  him,  and  make  them 
produce  a  further  account  concerning  them;  and  if  it 
should  then  appear  that  they  have  disposed  of  any  of  the 
goods  or  utensils  of  the  church,  with  the  consent  of  the 
parishioners,  but  without  his  consent,  in  order  to  defray 
in  part  or  in  the  whole  the  necessary  church  rates  or  other 

Chial  rates  or  expenses,  which  must  otherwise  have 
defrayed  by  the  parishioners  out  of  their  own  pockets, 
be  may  compel  the  said  churchwardens  to  replace  the 
same  at  their  own  expense,  or  otherwise  inflict  such 
jmniahment  as  he  shall  deem  expedient.9  And  the  reason 
of  this  is  obvious ;  for  were  it  otherwise,  the  parishioners 
might  all  combine  to  defraud  the  church  of  all  her  costly 
ornaments,  plate,  &c.  in  order  to  relieve  themselves  from 
the  payment  of  parish  rates,  or  even  for  their  own  private 
and  fraudulent  emolument. 

It  will  be  observed  from  what  has  been  said  on  this 
subject  of  accounts,  that  some  further  remedy  than  those 
mentioned  in  our  books  on  these  subjects  appears  neces- 
sary, in  order  to  obtain  a  satisfactory  account  from  church- 
wardens. It  does  not  appear  at  present  that  any  case  has 
occurred,  in  which  they  have  been  compelled  to  account 
by  bill  in  Chancery,  filed  against  them  ior  that  purpose ; 
lmt  as  they  are  trustees  of  the  funds  placed  in  their  hands 
for  the  parish,  there  appears  to  be  no  reason  why  they 
might  not,  like  all  other  trustees,  be  called  to  account  in 
this  manner  by  the  proper  parties. 

The  office  of  a  churchwarden  may  determine  before  the  office  may  de- 
end  of  his  year  of  service ;  for  if  he  ceases  to  inhabit  the  termioe  before 
parish,  his  place  must  be  supplied  by  a  new  election/ yearl8 
And  it  is  said  to  have  been  decided  more  than  two  cen- 
turies ago,  that  the  parishioners  may  displace  their  church- 
wardens, though  chosen  for  a  time  certain,  before  the  ex- 
piration of  that  time.    And  as  to  the  mode  by  which  they 

*  Gibe.  194;  Wood's  Ins.  book  i.cb.?ii.j  Bun.  269. 

•  Prid.  94  j  2  Roll.  R.  71.  f  1  Hagg.  Coos.  383. 
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may  be  displaced,  Gibson  says^  that  if  the  churchwardens 
misconduct  themselves,  the  parishioners  have  a  remedy  by 
complaint  to  the  ordinary  in  order  to  their  removal. g 


Section  3. 

Of  Parish  Clerks. 

Origin  of  the  For  our  knowledge  of  the  origin  of  the  office  of  parish 

officc#  clerk,  we  are  principally  indebted  to  a  constitution  of 

Archbishop  Boniface,  which  declares  that  the  benefices  of 
holy  water  were  from  the  beginning  instituted  from  charity, 
that  poor  clerks  in  the  schools  might  be  maintained  with 
the  profits  thereof,  until  they  were  by  improvement  qualified 
for  something  greater.11 

Those  who  had  these  benefices  of  holy  water  were  called 
aqua  bajuli,  and  were  assistants  to  the  minister  in  carry- 
ing the  holy  water ;  and  it  is  doubtful  whether  the  office 
of  parish  clerk  may  ever  originally  have  existed  independ- 
ently of  that  of  the  aquce  bajulus  ;  but  it  is  probable  that 
such  an  office  did  exist  in  some  parishes,-  though  by  no 
means  universally ;  such  parish  clerks  being  in  holy  orders 
and  assistants  to  the  minister.  And  that  after  the  consti- 
tution of  Archbishop  Boniface,  which  directed  that  the 
office  of  aquce  bajulus  should  be  bestowed  on  a  real  clerk, 
the  assistant  of  the  minister,  in  parishes  where  such  ex- 
isted, was  the  person  on  whom  it  was  usually  conferred, 
until  the  two  offices  in  time  became  united,  and  then  the 
aqua  bajulus9  in  parishes  where  there  bad  been  no  as- 
sistant clerk,  performed  such  duties  as  were  performed  in 
other  parishes  where  the  offices  of  aqua  bajulus  and  as- 
sistant clerk  had  been  united. 

And  in  the  above-mentioned  constitution,  it  is  declared 
that  the  rectors  and  vicars,  who  are  more  concerned  to 
know  who  are  fittest  for  such  benefices,  do  endeavour  to 
place  such  clerks  in  the  aforesaid  offices,  who,  according 
to  their  judgment,  are  skilled  and  able  to  serve  them 
agreeably  in  the  divine  administration,  and  who  will  be 
obedient  to  their  commands. l  But  it  appears  that  the  oc- 
casion of  making  this  constitution  was,  that  disputes  had 
arisen  between  rectors  and  vicars  of  churches  and  their 
parishioners  about  conferring  the  said  benefices ;  and  as 
the  constitution  could  not  prevail  against  the  custom,  if 
such  existed,  it  has  rather  had  the  contrary  effect  from 
what  was  intended  by  it;  for  it  has  been  quoted  against 

f  See  Dawuv.  William,  2  Add.  130. 

*  Johns,  Constitution*  of  Boniface,  1261,  I  Ibid* 
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the  canon  next  mentioned,  as  evidence  to  prove  that  the 
power  of  the  minister  to  appoint  the  clerk  nad  been  con- 
tested at  a  much  earlier  period. 

By  the  91st  canon  it  is  ordained,  that  no  parish  clerk,  Right  of  elect- 
upon  any  vacation,  shall  be  chosen  in  the  city  of  London  »D£. 0I  nomi- 
or  elsewhere,  but  by  the  parson  or  vicar ;  or  where  there  MllDS# 
is  no  parson  or  vicar,  by  the  minister  of  that  place  for  the 
time  being,  which  choice  shall  be  signified  by  the  said 
minister,  vicar  or  parson  to  the  parishioners,  the  next 
Sunday  following,  in  the  time  of  divine  service.  But  as 
the  canon  could  not  prevail  against  a  custom,  the  right  of 
nominating  the  parish  clerk  still  continued  to  be  a  matter 
of  frequent  contest  between  the  minister  and  the  parish- 
ioners ;  and  we  now  may  consider  that  the  matter  rests  on 
precisely  the  same  grounds  as  we  have  already  seen  in  the 
case  of  election  of  churchwardens,  namely,  that  where  no 
custom  can  be  clarly  proved  to  the  contrary,  the  nomina- 
tion shall  be  according  to  the  canon ;  but  that  if  a  custom 
can  be  clearly  established,  the  canon  shall  not  prevail 
against  it,  for  no  canon  can  repeal  or  alter  a  custom. 

As  to  all  churches  or  chapels  built,  acquired  or  appro-  in  new  churches 
priated  under  the  earlier  church  building  acts,  it  is  ex-  or  chapels, 
pressly  enacted,  that  every  clerk  shall  be  annually  ap- 
pointed by  the  minister  of  such  church  or  chapel,  but  in 
the  later  acts  no  such  enactment  is  to  be  found ;  in  these 
churches  or  chapels  therefore,  since  there  can  be  no  custom, 
the  appointment  of  the  clerk  would  be  according  to  the 
canon. 

The  same  canon  directs  that  the  clerk  shall  be  of  the  Qualification, 
age  of  twenty-one  at  the  least ;  known  to  the  parson,  vicar 
or  minister  to  be  of  honest  conversation,  and  sufficient  for 
his  reading,  writing,  and  also  for  his  competent  skill  in 
singing,  if  it  may  be.    And  where  the  appointment  of  the 
clerk  is  with  the  minister,  who  mag  be  supposed  to  derive 
his  right  from  the  canon,  he  would  be  oound  by  it,  so 
that  he  could  not  appoint  a  clerk  under  the  age  of  twenty- 
one;  but  where  the  appointment  is  with  the  parishioners, 
as  they  exercise  the  nght  independently  of,  or  rather  in 
defiance  of  the  canon,  there  does  not  appear  to  be  any- 
thing to  prevent  them,  if  they  please,  from  choosing  a  clerk 
under  the  age  of  twenty-one ;  for  although  parish  clerks,  License  not 
after  being  chosen,  were  formerly  licensed  by  the  ordinary,  always  necea- 
who  might  thus  perhaps  have  had  some  check  upon  an  8ary* 
appointment  inconsistent  with  the  canon,  yet  it  was  sub- 
sequently settled  that  such  license  was  unnecessary ; '  and 
except  in  those  cases  under  the  recent  act,  to  be  presently 

*  Peak  v.  Bourn;  Sir.  942  j  2  Roll.  Abr.  286. 
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mentioned,  where  the  clerk  is  a  person  in  holy  orders,  no 
mandamus  would  probably  be  granted  to  the  ordinary  to 
swear  or  license  a  parish  clerk. 

From  and  after  the  29th  day  of  July,  1844,  whenever 
any  vacancy  shall  occur  in  the  office  of  church  clerk,  chapel 
clerk,  or  parish  clerk,  in  any  district,  parish  or  place,  it 
shall  be  lawful  for  the  rector  or  other  incumbent,  or  other 
the  person  or  persons  entitled  for  the  time  being  to  appoint 
or  elect  such  clerk,  if  he  shall  think  fit,  to  appoint  or  elect 
a  person  in  the  holy  orders  of  deacon  or  priest  of  the  United 
Church  of  England  and  Ireland  to  fill  the  said  office ;  and 
such  person  so  appointed  or  elected  as  aforesaid  shall, 
when  duly  licensed  as  after  provided,  be  entitled  to  all  the 

f>rofits  and  emoluments  of  such  office,  and  shall  also  be 
iable  in  respect  thereof,  so  long  as  he  shall  hold  the  same, 
to  perform  all  such  spiritual  and  ecclesiastical  duties  within 
such  district,  parish  or  place  as  the  said  rector  or  other 
incumbent,  with  the  sanction  of  the  bishop  of  the  diocese, 
may  from  time  to  time  require  ;k  and  this,  it  will  be  seen, 
is  a  return  to  the  ancient  practice,  and  agrees  with  the 
directions  of  the  constitution  of  Archbishop  Boniface. 

And  every  such  appointment  or  election  of  a  person  in 
holy  orders,  if  made  by  any  other  person  or  persons  than 
by  the  rector  or  other  incumbent  of  such  district,  parish  or 
place,  shall  be  subject  to  the  consent  and  approval  of  such 
rector  or  other  incumbent  of  such  district,  parish  or  place ; 
and  no  person  in  holy  orders,  so  appointed  or  elected  as 
aforesaid,  shall  be  competent  to  perform  any  of  the  duties 
of  his  office,  or  any  other  spiritual  or  ecclesiastical  duties 
within  such  district,  parish  or  place,  or  to  receive  or  take 
any  of  the  profits  or  emoluments  of  his  said  office,  unless 
and  until  he  shall  have  duly  obtained  from  the  bishop  of 
the  diocese  within  which  such  district,  parish  or  place  is 
situate,  such  license  and  authority  in  that  behalt  as  are 
required  and  usual  in  respect  of  stipendiary  curates ;  but, 
nevertheless,  such  license  and  authority,  when  so  obtained, 
shall  entitle  the  person  so  obtaining  it  to  hold  the  said 
office,  and  to  receive  and  take  the  profits  and  emoluments 
thereof,  until  he  shall  have  resigned  the  same,  or  have  been 
suspended  or  removed,  without  any  annual  or  other  re- 
appointment or  re-election  thereto.1 

But  no  rector  or  other  incumbent  in  a  parish,  &c.  where 
any  person  in  holy  orders  shall  have  been  appointed  or 
elected  to  fill  the  office  of  clerk,  shall,  by  reason  of  any 
such  provisions,  be  exempt  from  any  duty  or  obligation  of 
employing  within  the  same  district,  pansh  or  place  any 
*  7  &  8  Vict.  c.  69,  s.  1.  i  Sect  3. 
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ante  or  other  assistant  to  which  by  any  law  or  usage  he 
is  or  may  be  already  liable ;  but  it  shall  be  lawful  for  the 
bishop  of  the  diocese  from  time  to  time  to  require  every 
such  rector  or  other  incumbent  to  provide,  or  for  the  said 
bishop  to  nominate  and  license,  such  other  curates  and 
assistants  to  officiate  within  every  such  district,  parish  or 
place,  in  addition  either  to  the  person  or  persons  so  in- 
tended to  be  employed  as  aforesaid,  or  to  such  lecturer  or 
preacher,  or  to  such  church  clerk,  chapel  clerk  or  parish 
clerk,  and  to  make  regulations  for  the  payment  of  the  sti- 
pends of  such  other  curates  and  assistants,  as  fully  and  in 
the  same  manner  and  subject  to  the  same  restrictions  as 
he  might  have  done  before.1* 

A  parish  clerk,  not  being  a  person  in  holy  orders,  has  a  When  parish 
freehold  in  his  office,"  and  this  whether  appointed  by  deed  {jj^1^*  Wi 
or  only  by  parol,  for  a  parol  appointment  has  been  held  0Xc. 
sufficient  to  confer  this  office  upon  him;°  but  where  a 
person  in  holy  orders  has  been  appointed  under  the  recent 
statute,  he  shall  not,  by  reason  of  his  appointment,  acquire 
any  freehold  or  absolute  right  to  or  interest  in  such  office, 
or  to  the  profits  and  emoluments  thereof.1* 

The  principal  difficulty  in  the  law  as  regards  parish  clerks  Removal  of  and 
has  arisen,  not  as  to  the  manner  of  their  election  or  nomi-  deprivation, 
nation,  since  that  appears  to  be  very  clearly  defined  as 
above  stated,  but  as  to  the  nature  of  that  office,  and  con- 
sequently as  to  the  power  of  depriving  them  of  it,  and  by 
whom  and  in  what  manner  it  may  be  done.  Although  this 
appears  now  to  be  sufficiently  settled  and  defined  by  a  sta- 
tute made  principally  for  that  purpose,  yet  as  that  statute 
is  so  recent  that  no  case  can  at  present  have  occurred  under 
it,  it  will  be  better  to  mention  the  state  of  the  law  as  it 
existed  prior  to  the  month  of  July,  1844. 

The  general  effect  of  several  decisions  on  this  subject  Former  deci- 
was,  that  the  minister  had  full  right  to  remove  his  clerk  8l0.n  on  this 
from  his  office  upon  sufficient  grounds,  but  that  he  could  pom ' 
not  remove  him  arbitrarily;  and  further,  that  although 
there  might  exist  sufficient  grounds,  yet  that  he  was  not 
therefore  to  be  removed  in  tne  first  instance,  and  without 
being  summoned  to  answer  the  charges  and  accusations 
made  against  him ;  and  that  if  the  parish  clerk  should  be 
removed  without  these  preliminaries,  then  that  a  manda- 
mus would  be  granted  to  restore  him  to  his  office.    Thus, 
in  an  early  case  before  Lord  Kenyon,  a  minister  was  di- 
rected by  mandamus  to  restore  the  parish  clerk  whom  he 
had  removed ;  and,  in  his  return  to  the  mandamus,  the 

-  Sect  4.  "2  Roll.  Abr.  234. 

♦Salk.630.  P  7&8VkUc.69,s.2. 


Digitized  by 


Google 


208  ECCLESIASTICAL  OFFICERS,  SERVANTS,  ETC. 

minister  set  out  what  it  was  admitted  would  be  sufficient 

f  round  for  the  removal,  but  it  did  not  show  that  the  clerk 
ad  ever  been  summoned  to  answer  the  charge  before  he 
was  removed.  Lord  Kenyon  therefore  says :  "  If  we  hold 
this  return  to  be  sufficient  we  should  decide  contrary  to 
one  of  the  first  principles  of  justice,  audi  alteram  partem. 
It  is  to  be  found  at  the  head  of  our  criminal  law  that  every 
party  is  to  have  a  right  of  being  heard  before  he  is  con- 
demned, and  I  should  tremble  at  the  consequence  of  giving 
up  this  principle.  I  have  no  doubt  that  the  minister  has 
acted  on  the  best  motives,  and  notwithstanding  our  decision 
he  will  be  perfectly  justified  in  renewing  his  accusation 
against  this  person,  and  in  removing  him  from  his  office  in 
a  more  formal  manner." q 

Other  cases  were  subsequently  decided  upon  exactly  the 
same  principle;1*  and  the  return  to  the  mandamus  was 
always  insufficient,  however  gross  the  alleged  misconduct 
of  the  clerk,  unless  it  appeared  that  an  opportunity  had 
been  offered  for  his  defence. 

This  principle,  which  in  itself  appears  so  just  and  rea- 
sonable, was  in  a  very  recent  case  carried  out  to  an  extent 
of  which  the  wisdom  does  not  seem  so  obvious,  and 
which  was  probably  the  immediate  occasion  of  the  provi- 
sions of  the  new  statute. 

The  return  made  by  the  minister  to  a  mandamus,  order- 
ing him  to  restore  the  parish  clerk  whom  he  had  deprived, 
set  out  several  cases  of  gross  misconduct  committed  in  the 
church  in  the  presence  and  hearing  of  the  minister  himself; 
for  which  cause  the  minister  stated  that  he  had  deprived 
him  of  his  office  in  due  course  of  law.  To  this  return  the 
objection  was  made,  that  it  did  not  show  that  the  clerk 
had  ever  been  summoned  to  explain  or  answer  the  charges. 
For  the  vicar,  it  was  contended,  that  he  had  a  right  to 
remove  on  the  view  of  the  clerk's  conduct,  and  that  any 
further  evidence  on  such  a  matter  must  be  altogether 
superfluous.  But  Lord  Denman  held  that  it  was  impor- 
tant that  the  general  rule  laid  down  in  Rex  v.  Gastin 
should  be  adhered  to  even  in  this  case.  "  We  do  not 
think,"  he  says,  "  the  application  of  this  rule  is  excluded, 
because  the  charge  rests  on  the  minister's  personal  obser- 
vation, inasmuch  as  that  is  not  inconsistent  with  the  dis- 
proof of  criminal  motives  and  intentions,  and  with  the 
mitigation  to  which  other  facts  might  possibly  entitle  the 
accused.  This  principle  appears  to  us  valuable  to  the 
judge,  whom  it  tends  to  secure  against  dealing  too  hastily 
from  his  own  first  impression ;  and  we  think  it  indispen- 

q  R.  v.  Gaskin,  D.  D.,  8  T,  R.  209.       '  See  R.  v.  Davies,  9  D.  &  R.  234. 
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sable  in  all  cases  for  the  due  administration  of  every  judi- 
cal power.5 

But  now,  any  person  in  holy  orders  who  may  have  Present  stale  of 
been  appointed  or  elected  parish  clerk,  shall  be  at  all  )!\e  !?w; 
times  liaMe  to  be  suspended  or  removed  from  his  office,  in  ^er^in     y 
the  same  manner,  and  by  the  same  authority,  and  for  such 
or  the  like  causes,  as  those  whereby  any  stipendiary  cu- 
rate may  be  lawfully  suspended  or  removed ;  and  an  appeal 
to  the  Archbishop  of  Canterbury  is  given,  as  in  the  case 
of  a  stipendiary  cnrate.' 

And  with  respect  to  parish  clerks  who  are  not  in  holy  Clerks  not  in 
orders,  it  is  now  provided,  that  if  at  any  time  it  shall  ap-  holy  orders- 
pear,  upon  complaint  or  otherwise  to  any  archdeacon  or 
other  ordinary,  that  any  person  not  in  holy  orders,  hold- 
ing or  exercising  the  office  of  church  clerk,  chapel  clerk 
or  parish  clerk,  in  any  district,  parish  or  place  within  and 
subject  to  his  jurisdiction,  has  been  guilty  of  any  wilful 
neglect  of,  or  misbehaviour  in  his  said  office,  or  that  by 
reason  of  any  misconduct  he  is  an  unfit  and  improper 
person  to  hold  or  exercise  the  same,  it  shall  be  lawful  for 
such  archdeacon  or  other  ordinary  forthwith  to  summon 
such  church  clerk,  chapel  clerk  or  parish  clerk  to  appear 
before  him,  and  also  by  writing  under  his  hand,  or  by  such 
process  as  is  commonly  used  in  any  of  the  courts  ecclesi- 
astical for  procuring  the  attendance  of  witnesses,  to  call 
before  him  all  such  persons  as  may  be  competent  to  gpve 
evidence  or  information  respecting  any  of  the  matters  im- 
puted to  or  charged  against  such  clerk ;  and  such  arch- 
deacon or  other  ordinary  may,  if  he  see  fit,  examine  upon 
oath,  to  be  by  him  administered  in  that  behalf,  any  of  the 
persons  so  attending  before  him,  respecting  any  of  such 
matters;  and  may  thereupon  summarily  hear  and  deter- 
mine the  truth  of  the  matters  so  imputed  to  or  charged 
against  such  clerk ;  and  if,  upon  such  investigation,  it 
shall  appear  to  the  satisfaction  of  such  archdeacon  or 
other  ordinary,  that  the  matters  so  imputed  to  or  charged 
against  such  clerk  are  true,  it  shall  be  lawful  for  the  said 
archdeacon  or  other  ordinary  forthwith  to  suspend  or  re- 
more  him  from  his  office;  and  by  certificate  under  his 
hand  and  seal,  directed  to  the  rector  or  other  officiating 
minister  of  the  parish,  district  or  place  wherein  such  clerk 
held  or  exercised  his  office,  to  declare  the  office  vacant ; 
and  a  copy  of  such  certificate  shall  thereupon  by  such 
rector  or  other  officiating  minister  be  affixed  to  the  prin- 
cipal door  of  the  church  or  chapel  in  which  such  clerk 

'  to*,  v.  Smith,  Queen's  Bench,  Uil.  T.  1844. 
1  7  &  8  Vict.  c.  69,  slat.  2 ;  and  see  ante,  Stipendiary  Curates. 
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usually  exercised  his  office;   and  the  person  or  persons 
who,  upon  the  vacancy  of  such  office,  are  entitled  to  elect 
or  appoint,  may  forthwith  proceed  to  elect  or  appoint 
some  other  person  to  fill  the  same." 
Power  to  re-  And  in  case  any  person,  having  ceased  to  be  employed 

move  clerk  so  Jn  such  office,  or  having  been  duly  suspended  or  removed 
mmim  be°ld  in  therefrom,  shall  at  any  time  refuse  or  neglect  to  give  up  the 
right  of  bis  possession  of  any  house,  building,  land  or  premises,  or  any 
office.  part  or  parcel  thereof,  by  him  held  or  occupied  by  virtue  or 

m  respect  of  such  office,  it  shall  be  lawful  for  the  bishop  of 
the  diocese,  upon  complaint  thereof  to  him  made,  to  sum- 
mon such  person  forthwith  personally  to  appear  before 
him,  and  to  show  cause  for  such  refusal  or  neglect ;  and 
upon  the  failure  of  the  person  so  summoned  to  obey  such 
summons,  or,  upon  his  appearance,  to  show  to  the  said 
bishop  such  cause  as  may  oe  deemed  by  the  said  bishop 
sufficient  for  such  refusal  or  neglect,  the  said  bishop  shall 
thereupon  grant  a  certificate  or  the  facts  aforesaid  under 
his  hand  and  seal,  to  the  person  or  persons  entitled  to  the 
possession  of  such  house,  building,  land  or  premises,  who 
may  thereupon  go  before  any  neighbouring  justice  of  the 
Jurisdiction  of  peace,  and  such  justice,  upon  production  of  such  certifi- 
justices.  cate  and  proof  of  such  wrongful  retention  of  possession, 

shall,  and  he  is  by  the  act  required  to  issue  his  warrant, 
under  his  hand  and  seal,  directed  to  the  constables  or  other 
peace  officers  of  the  district,  parish  or  place  within  which 
such  house,  building,  land  or  premises  is  or  are  situate,  or 
to  the  constables  or  other  peace  officers  of  any  neighbour- 
ing district,  parish  or  place,  requiring  them  forthwith  to 
expel  and  remove  from  the  said  house,  building,  land  or 
premises,  and  from  every  part  and  parcel  thereof,  the  per- 
son so  wrongully  retaining  possession  thereof,  and  to  de- 
liver the  peaceable  possession  thereof  to.  the  person  or 
persons  so  entitled  to  the  same ;  and  such  constables  or 
other  peace  officers  are  required  promptly  and  effectually 
to  obey  and  execute  such  warrant,  ana  thereupon  it  shall 
be  lawful  for  them  also  to  levy  upon  the  goods  and  chat- 
tels of  the  person  so  by  them  expelled  and  removed,  the 
necessary  costs  and  expenses  of  executing  such  warrant, 
the  amount  whereof,  in  case  the  same  shall  be  disputed) 
shall  be  forthwith  settled  and  determined  by  the  said  jus- 
tice of  the  peace  by  whom  the  said  warrant  was  so  issued, 
or  by  any  other  justice  of  the  peace  residing  in  or  near 
the  said  district,  parish  or  place,  whose  decision  thereupon 
shall  be  final,  and  who  is  authorised  to  make  such  order 
in  that  behalf  as  to  him  shall  seem  reasonable/ 
■  Sect.  5.  *  Sect  6. 
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A  parish  clerk  may  appoint  a  deputy  to  discharge  the  Deputy  clerk, 
duties  of  the  office  For  him ; y  and  if  such  deputy  clerk 
had  been  removed,  no  mandamus  would  have  been  granted 
to  restore  him:"  it  was  consequently  frequently  found 
useful  for  clergymen  to  appoint  some  friend  to  be  their 
parish  clerk,  who  then  immediately  appointed  a  deputy, 
and  the  trouble  and  difficulty  of  a  formal  process  in  order 
to  remove  a  parish  clerk  were  thus  got  rid  of:  nor  does  it 
appear  that  the  law  in  this  respect  is  in  any  manner  altered 
by  the  recent  statute ;  for  there  is  no  law  which  declares 
that  the  person  to  be  appointed  the  parish  clerk  shall  be 
a  person  residing  in  the  parish,  but  only  that  he  shall  be 
known  to  the  minister  to  be  of  honest  conversation,  and 
sufficient  for  his  reading,  &c.  The  process,  therefore, 
which  the  recent  statute  prescribes  and  renders  necessary 
for  the  removal  of  a  parish  clerk,  may,  as  it  seems,  be 
evaded  by  any  minister  who  prefers  that  his  clerk  should 
in  fact  be  always  a  deputy. 

The  exercise  of  the  office  of  parish  clerk  by  a  sufficient 
deputy,  who  shall  faithfully  perform  the  office  and  properly 
demean  himself,  is  by  the  recent  statute  declared  not  to  be 
a  wilful  neglect  of  his  office  on  the  part  of  the  parish  clerk, 
so  as  to  render  him  liable  for  such  cause  alone  to  be  sus- 
pended or  removed  therefrom.a 

It  is  directed  by  the  canon  already  mentioned  that  the  Fees  to  clerk, 
clerk  shall  have  and  receive  his  accustomed  wages  either 
at  the  hands  of  the  churchwardens  or  by  his  own  collec- 
tion, according  to  the  custom  of  the  parish;  and  this 
therefore  being  according  to  custom,  the  spiritual  court  is 
not  the  proper  place  for  the  clerk  to  bring  any  suit  for  his 
fees.  He  must  consequently  bring  his  action  in  the  common 
law  courts  either  against  the  churchwardens,  if  the  custom 
be  that  he  should  be  paid  by  them,  or  against  any  parish- 
ioner who  refuses  to  pay  him,  if  it  be  the  custom  for  them 
to  pay.  As  for  the  lee  itself  and  its  amount,  it  seems  to 
depend  entirely  upon  custom ;  and  although  it  has  been 
said  that  where  no  fee  is  due  by  custom,  the  clerk  might 
maintain  action  for  quantum  meruit,  or  proceed  by  suit  in 
equity,5  it  would  appear  very  doubtful  how  far  he  could 
succeed  in  recovering  any  thing  by  either  of  those  re- 
medies. 

The  church-building  commissioners  are  empowered,  with 
consent  of  the  vestry,  to  fix  the  clerk's  fees  in  any  parish, 
and,  with  the  consent  of  the  bishop,  to  fix  his  fees  in  dis- 
trict or  parochial  chapelries ;  and  it  is  directed  that  the 

»  Strange,  942.  *  Loffi,  434. 

•  7  &  8  Vict  c  59,  t.  5.  b  Stra.  1108 ;  Rogers's  £.  L.  642. 
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fees  bo  fixed  may  be  recoverable  in  such  manner  as  ancient 
legal  fees  may  be  recovered : c  and  it  is  also  by  the  same 
act  directed  that  salaries  to  the  minister  and  clerk  may  be 
assigned  out  of  the  pew  rents.  The  commissioners  may 
also  in  certain  cases  make  special  arrangements  as  to  the 
proportions  of  fees  to  be  assigned  to  the  clerk  of  the  new 

Eansh  and  of  the  old  parish  respectively.  But  there  is 
ttle  to  be  said  on  this  subject  generally,  for  the  commis- 
sioners have  an  extensive  discretionary  power  in  the  matter, 
and  the  arrangement  in  each  particular  parish  may  be  dif- 
ferent But  however  different  the  fees  may  be  in  amount, 
they  would  be  recoverable  in  the  same  manner  as  above 
mentioned. 

Section  4. 

Sextons,  #*c. 

Dr.  Burn  says,  "  the  sexton,  segsten,  segerstane,  sa- 
crista,  the  keeper  of  the  holy  things  belonging  to  the 
divine  worship,  seemeth  to  be  the  same  with  the  ostiarius 
in  the  Romish  Church ;"  originally  the  door-keeper  or  por- 
ter, which  seems  indeed  to  approach  near  to  this  office  at 
present. 
Nature  of  the  The  nature  of  the  office  appears  to  depend  entirely  udoii 
office.  the  custom  of  the  particular  parish.     In  some,  and  indeed 

in  the  greater  number  of  parishes,  the  sexton  is  nominated 
by  the  parson,  and  so  it  has  been  said  to  be  in  all  cases 
by  the  general  law,  and  in  the  absence  of  any  custom  to 
the  contrary ;  but  in  some  other  parishes  he  may  be  chosen 
by  custom  by  the  parishioners.     And  again,  in  some 
parishes  the  sexton  may  be  elected  for  life,  and  may  con- 
sequently have  a  freehold  in  his  office,  while  in  others  he 
may  be  elected  only  during  pleasure.*1 
When  he  cannot      *n  parishes  in  which  by  custom  the  appointment  of  sex- 
be  deprived.       ton  is  for  life,  he  becomes  entitled  to  all  those  privileges 
which  are  incident  to  a  freehold  office ;  so  that  in  such  case, 
although  he  might  be  punished  by  ecclesiastical  censures, 
he  could  not  be  deprived  of  his  office  by  such  means.* 
Mandamus  to         Since,  however,  it  is  doubtful  whether  the  office  be  a 
restore  or  admit,  freehold  or  not,  it  seems  that  the  Court  of  Queen's  Bench 
would  not  issue  a  mandamus  to  restore  to  the  office,  unless 
the  application  were  accompanied  by  a  certificate  to  show 
that  m  the  parish  in  question  he  was  chosen  for  life ;  for 

c  59  000.3,0.134.8.11. 

d  See  fox  v.  Stok$  Darner  el,  6  Ad.  &  £11.  584  ;    Nightingale  v.  AfcriAa//, 
2  Barn.  &  Cress.  3)3. 
•  2RoU.Rep.234. 
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a  return  to  a  mandamus  that  the  sexton  in  the  parish  in 
question  was  not  chosen  for  life,  but  that  he  might  be 
removed  at  pleasure,  would  be  good : f  if,  however,  the 
application  were  for  a  mandamus  to  admit  to  the  office  one 
who  had  been  nominated  or  elected,  it  does  not  appear  that 
such  a  certificate  would  be  necessary,  for  the  same  reason 
would  not  apply. 

Where  a  mandamus  is  granted,  either  to  restore  or  to 
admit,  it  would  be  directed,  as  it  seems,  to  the  church- 
wardens, if  the  election  were  with  the  parishioners ;  to  the 
parson,  if  the  nomination  was  with  him.8 

The  right  to  elect  or  nominate  a  sexton  being  in  dis- 
pute between  the  parishioner  and  the  rector  in  a  parish, 
the  rector,  or  the  curate  at  his  request,  nominated  one 
to  the  office.    The  parishioners  thereupon  required  the 
churchwardens  to  call  a  vestry  for  the  purpose  of  electing 
another  party  to  the  office ;  and  upon  their  refusal,  ap- 
plied for  a  mandamus  to  compel  them  to  call  a  vestry  tor 
this  purpose.     It  was  objected  that  the  office  was  full,  and 
therefore  that  a  mandamus  would  not  be  the  proper 
course,  and  Lord  Denman  observed,  that  such  an  objection 
would  generally  be  valid,  unless  the  office  were  full  by  an 
appointment  clearly  made  without  any  authority  whatever. 
In  this  case,  however,  there  were  affidavits  filed  on  both 
sides,  which  made  it  appear  at  least  a  very  doubtful  ques- 
tion with  which  party  the  right  to  nominate  or  elect  really 
rested.    This,  therefore,  connected  with  the  observation  of 
Lord  Denman,  would  appear  to  have  been  a  sufficient 
answer  to  the  application,  inasmuch  as  the  office  having 
been  filled  by  the  rector,  nobody  had  in  any  way  proved 
that  the  right  of  appointment  was  in  any  one  else.     But  Right  to  the 
the  ground  upon  wnich  the  application  was  actually  re-  0^e,"Ba,  ** 
fused,  and  as  to  which  all  the  judges  of  the  court  were  f"8ai  JmJ^" 
unanimous,  was,  that  there  existed  another  remedy  for  the  fees, 
parishioners  who  felt  themselves  aggrieved,  for  that  they 
might  dispute  the  right  to  the  office  by  refusing  to  pay  the 
fees,  or  by  bringing  an  action  against  the  sexton  who 
should  take  them.     JPatteson,  J.,  observed,  that  he  had  no 
doubt  but  that  if  the  court  was  satisfied  that  the  first 
appointment  was  void,  they  could  grant  a  mandamus  for 
a  new  election ;  and  in  this  case  the  court  seems  to  have 
been  much  influenced  by  the  fact,  that  the  appointment 
had  been  made  by  the  party,  who,  primd  facie,  and  ac- 
cording to  the  general  law,  would  have  the  right  to  ap- 
point* 

1  1  Cowp.  413 ;  Str.  116.  I  See  B.  v.  Stokt  Darntnl,  ante. 

k  B.  v.Stoto  Daw*™/,  tote. 
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In  the  course  of  the  argument  on  the  above  case,  Lord 
Denman  inquired  whether  this  was  an  office  for  which  a 
quo  warranto  would  lie.  The  answer  given  in  the  argu- 
ment would  decidedly  imply  that  it  is  not ;  Coleridge,  J., 
also  seemed  to  assume  in  ms  judgment  that  it  could  not; 
and  the  same  learned  judge,  in  a  note  to  Blackstone's 
Commentaries,  on  the  subject  of  the  writ  of  quo  warranto, 
says,  it  is  perhaps  speaking  too  generally  to  say  that  a 
writ  of  quo  warranto  lies  for  the  usurpation  of  any  office: 
as  it  was  instituted  only  to  protect  the  rights  and  prero- 
gatives of  the  crown,  it  is  limited  to  usurpations  which 
trench  on  them ;  and  accordingly  the  information  which 
has  grown  up  in  the  place  of  it  can  only  be  filed  in  such 
cases.  In  the  cases  of  the  King  v.  Daubeny*  and  of  the 
King  v.  Shepperd  and  others,k  the  court  refused  leave  to 
file  informations  in  the  nature  of  quo  warranto,  for  the 
alleged  usurpation  of  the  office  of  churchwarden  on  this 
ground.1 
Women  maybe  It  has  been  decided  that  a  woman  may  be  chosen  for 
chosen.  ^j  exercige  the  office  of  sextoness,  and  also  that  women 

can  vote  in  the  election  of  one.  The  reason  which  ap- 
pears to  have  been  given  by  the  court  in  arriving  at  that 
decision  is  not  very  complimentary  to  the  sex,  for  upon 
its  being  shown  that  women  could  not  vote  for  members 
of  parliament,  coroners,  &c,  the  court  said  that  as  this 
was  an  office  which  did  not  concern  the  public,  or  the  care 
or  inspection  of  the  morals  of  the  parishioners,  there  was 
no  reason  to  exclude  women  who  paid  rates  from  voting.0 
It  does  not  however  appear  that  the  law  would  be  so 
universally,  for  the  election  would  ordinarily  be  by  the 
vestry,  and  it  would  not  probably  have  been  the  custom 
for  women  to  vote,  in  which  case  there  can  be  little  doubt 
that  such  a  custom  would  be  supported  as  reasonable. 
In  new  dis-  The  office  of  sexton  has  not  been  overlooked  in  some 

tricts.  0f  the  new  Church  Building  Acts.    Thus  it  is  enacted  by 

the  59  Geo.  III.  c.  134,  that  when  any  parish  shall  be 
divided  or  district  created,  all  fees,  dues,  profits  and  emolu- 
ments belonging  to  the  parish  clerk  or  sexton  respectively 
of  any  such  parish  which  shall  thereafter  arise  in  any 
district  or  division  of  any  parish,  shall  belong  to  and  be 
recoverable  by  the  clerks  and  sextons  to  whom  they  shall 
be  assigned,  in  like  manner  and  after  the  same  rate,  in 
case  of  the  division  of  a  parish,  as  they  were  recoverable 
by  the  clerk  or  sexton  respectively  of  the  original  parish; 

*  2Str.  1196.  k  4T.  R.381. 

1  3  Black.  Coram.  262,  Coleridge's  ed.  »  Str.  1114. 
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and  the  commissioners  may  make  compensation  for  any 
loss  of  fees  or  emoluments  which  any  clerk  or  sexton  may 
sustain  by  reason  of  such  division.  But  as  we  have 
already  observed,  in  speaking  of  the  fees  to  be  claimed  by 
the  parish  clerk  in  such  cases,  there  will  be  a  considerable 
difference  in  the  different  parishes  and  districts.  The  only 
uniformity  being  in  the  mode  by  which  the  fees  may  be 
recovered.  And  this,  in  the  case  of  the  sexton,  would  be 
by  action  at  common  law,  as  in  the  case  of  the  clerk. 


Digitized  by 


Google 


(    216    ) 


BOOK    II. 

OF  THE  PROPERTY  OF  PERSONS  ECCLE- 
SIASTICAL, AND  OF  THE  PROVISION 
RECOGNISED  BY  LAW  FOR  THEIR  SUP- 
PORT. 


CHAPTER  I. 
LANDS  OF  ECCLESIASTICAL  CORPORATIONS. 

Section  1. 

Rights  and  Restrictions  of  Ecclesiastical  Corporations 
in  respect  of  their  Lands. — Waste. 

Provisions  for     Having   spoken  of  the  various  ranks  and  dignities  of 
maintenance  of  persons  ecclesiastical,  we  come  now  to  speak  of  the  pro- 
ecergy'         vision  recognised  by  the  laws  of  this  country  for  their 
decent  maintenance  and  support.    The  manner  in  which 
this  is  given,  and  the  sources  from  which  it  is  derived,  are 
various,  especially  since  new  sources  of  income,  formerly 
unknown  to  the  law,   have  been  introduced  by  recent 
statutes.     Of  these  various  provisions  we  now  proceed  to 
speak  in  their  order, — a  subject  very  extensive  in  its  nature, 
and  which  will  necessarily  embrace  a  great  variety  of  im- 
portant collateral  points.    The  first  of  these  sources  of 
revenue  is  that  derived  immediately  from  lands  expressly 
given  to  some  particular  ecclesiastical  persons  for  their 
support. 
Lands  of  eccle-      These  lands  they  hold,  in  each  instance,  as  a  corpora- 
siastical  cor-      tion ;  for  every  ecclesiastical  person  to  whom  lands  are 
porauons.  given,  or  on  whom  they  devolve,  is  either  a  corporation 

sole,  or  a  member  of  a  corporation  aggregate,  for  the  pur- 
pose of  holding  such  lands ;  for  it  has  been  found  neces- 
sary, when  it  is  for  the  advantage  of  the  public  to  have 
particular  rights  kept  up  and  continued,  to  constitute 
artificial  persons,  who  may  maintain  a  perpetual  succession 
and  enjoy  a  kind  of  legal  immortality ;  and  these  artificial 
persons  are  corporations  aggregate  or  sole;  aggregate,  as 
the  dean  and  chapter  of  a  cathedral  or  collegiate  church; 
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sole,  as  a  bishop,  a  dean  distinct  from  his  chapter,  each 
individual  member  of  that  chapter,  a  parson  or  a  vicar ; 
all  of  whom,  in  their  artificial  character,  have  legal  ca- 
pacities and  advantages,  especially  in  the  holding  of  lands, 
which  in  their  natural  persons  they  conld  not  have  had ; 
and  the  necessity,  or  at  least  use,  of  this  institution,  will 
be  very  apparent  if  we  consider  the  case  of  a  parson  of  a 
church.    At  the  original  endowment  of  parish  churches, 
the  freehold  of  the  church,  the  churchyard,  the  parsonage- 
house,  the  glebe  and  the  tithes  of  the  parish,  were  vested  * 
in  the  then  parson,  by  the  bounty  of  the  donor,  as  a  tem- 
poral recompence  to  him  for  his  spiritual  care  of  the 
inhabitants,  and  with  intent  that  the  same  emoluments 
should  ever  afterwards  continue  as  a  recompence  for  the 
same  care.     But  how  was  this  to  be  effected  ?    The  free- 
hold was  vested  in  the  parson ;  and  if  we  suppose  it  vested 
in  him  in  his  natural  capacity,  on  his  death  it  might  de- 
scend to  his  heir,  and  would  be  liable  to  his  debts  and 
incumbrances,  or  at  best  the  heir  might  be  compellable,        •* 
at  some  trouble  and  expense,  to  convey  these  rights  to 
the  succeeding  incumbent.    The  law,  therefore,  has  wisely 
ordained  that  the  parson,  quatenus  parson,  shall  never 
die,  any  more  than  the  king,  by  making  him  and  his  suc- 
cessors a  corporation ;  by  which  means  all  the  original 
rights  of  the  parsonage  are  preserved  entire  to  the  suc- 
cessor; for  the  present  incumbent  and  his  predecessor, 
who  lived  seven  centuries  ago,  are  in  law  one  and  the 
same  person,  and  what  was  given  to  the  one  was  given  to 
the  otner  also.* 

And  what  is  here  said  by  Blackstone,  as  to  lands  given 
to  a  parson,  is  equally  applicable  to  the  case  of  all  lands 
given  to  any  ecclesiastical  corporation,  whether  sole  or 
aggregate. 

In  this  country  the  king's  consent  is  absolutely  neces-  Ecclesiastical 
sary  to  the  erection  of  any  corporation,  but  such  consent  corporations  by 
may  be  impliedly  given ;  and  it  is  to  be  implied  in  the  commOD  law* 
case  of  corporations  which  exist  by  force  of  the  common 
law,  to  which  our  former  kings  are  supposed  to  have 
given  their  concurrence ;  common  law  being  nothing  else 
than  custom  arising  from  the  universal  agreement  of  the 
whole  community.    Of  this  sort  are  all  bishops,  parsons, 
vicars  (and,  for  this  purpose  of  holding  lands,  church- 
wardens), who  by  common  law  have  ever  been  held,  so 
fer  as  our  books  can  show  us,  to  have  been  corporations 
virtute  officii;  and  this  incorporation  id  so  inseparably 
annexed  to  their  offices,  that  we  cannot  frame  a  complete 
»  1  Black.  Com.  470. 
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legal  idea  of  any  of  these  persons,  but  we  most  also  have 
an  idea  of  a  corporation  capable  to  transmit  his  rights  to 
his  successors  at  the  same  time.5 
Right  of  eccle-  All  lands,  therefore,  which  are  held  by  ecclesiastical 
siastical  cor-  persons  eo  jure,  are  held  by  them  in  their  corporate  ca^ 
their^perty.  P&city >  an"  from  this  circumstance  it  is  that  there  have 
not  been  wanting  those  who,  regarding  the  whole  body 
of  ecclesiastics  as  forming  one  great  corporation,  consider 
all  lands,  which  may  be  vested  in  any  particular  member 
or  members  of  it,  as  not  being  wrongfully  diverted  if 
applied  to  the  use  of  some  other  member  or  member*, 
Nothing  can  be  more  fallacious  than  such  a  proposition. 
The  ecclesiastical  body  is  wanting  in  every  legal  requisite 
of  a  corporation ;  and  the  lands  which  are  neld  by  its 
different  members  were  probably  never  given  by  the 
grantors,  or  intended  to  fee  given  for  any  common  pur- 
pose. Those  who,  from  some  local  connection,  or  for  the 
benefit  of  their  own  lands  in  the  neighbourhood,  richly 
*  endowed  a  particular  ecclesiastical  corporation  there  situ- 
ate, could  no  more  have  contemplated  the  benefit  of  some 
distant  village  or  district  not  then  in  existence,  than  he 
who  gives  his  property  to  his  heirs  would  contemplate  its 
diversion  to  another  family,  if  a  family  should  be  found 
more  needy  than  his  own.  Every  ecclesiastical  corpora- 
tion, whether  aggregate  or  sole,  holds  his  or  their  lands 
as  distinct  and  independent  of  every  other  as  the  cor- 
poration of  Bath  holds  its  property  independently  of  that 
of  London.  The  university  of  Oxford  is  in  itself  a  cor- 
poration, established  for  the  purposes  of  education,  while 
each  college  in  that  university  is  also  a  corporation  for  the 
same  purposes.  With  far  greater  force,  therefore,  might 
it  be  said  that  the  revenues  of  one  college  might  be  pro- 
perly diverted  to  the  aid  of  another,  so  long  as  those 
revenues  were  employed  for  the  general  purposes  of  edu- 
cation. 

Legally,  however,  the  only  guide  to  the  proper  employ* 
ment  of  the  funds  of  a  corporation  is  the  will  and  intention 
of  its  founder,  an  intention  either  expressed  directly,  or  to 
be  implied  from  the  fact,  that  the  funds  have  from  time 
immemorial  been  employed  for  one  uniform  purpose,  nor 
is  it  easy  to  foresee  tne  extent  of  difficulties  and  dangers 
which  might  ensue  from  the  departure  from  a  rule  at  once 
so  simple,  iust  and  obvious.0 

Althougn,  therefore,  a  considerable  part  of  the  revenue 
for  the  support  of  members  of  the  ecclesiastical  body  is 
derived  immediately  from  land,  there  is  no  such  thing  as 

b  1  Black.  Com.  472.  c  fiatiee  ante,  Ecclesiastical  CommissioD. 
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church  land  properly  so  called.  But  all  lands  of  this  na- 
ture are  the  property  of  some  particular  corporation;  and 
consequently  they  are,  in  many  respects,  subject  to  the 
same  laws  as  affect  the  land  of  other  corporations,  whe- 
ther lay  or  ecclesiastical ;  and,  for  the  consideration  of 
our  present  purpose,  it  will  not  be  necessary  to  make  any 
detraction  between  the  lands  of  those  whom  we  have 
mentioned  as  corporations  sole,  or  those  of  corporations 
aggregate. 

Bishops,  rectors,  parsons,  vicars,  and  other  ecclesiastical 
persons,  while  they  have,  in  their  corporate  capacity,  the 
fullest  possible  right  in  their  lands  to  themselves  and 
their  successors,  are  yet,  in  their  individual  capacity,  con- 
sidered, in  most  respects,  as  tenants  for  life  of  those  lands, 
which  they  hold  jure  eccle&ice*  Archbishops  and  bishops  Ecclesiastical 
were  formerly  considered  as  tenants  in  fee  simple  of  the  l*1"80**  *« 
lands  which  they  held  in  such  right.  And  in  tne  case  of  f^1  tenant8  or 
Jefferson  v.  The  Bishop  of  Durham,  Rooke,  J.,  observes, 
"  i  consider  the  bishop  as  having,  to  certain  purposes,  a 
fee  simple  in  his  bishopric;  but  he  is  seised,  to  a  certain 
extent,  as  a  public  officer,  for  public  trusts/'  As  to  rec- 
tors, parsons  and  vicars,  Lord  Coke  says,  that  for  the 
benefit  of  themselves  and  their  successors,  they  were  in 
some  cases  esteemed  in  law  to  have  a  fee  simple  quali- 
fied. But,  if  anything  was  to  be  done  to  the  prejudice  of 
their  successors,  the  law  esteemed  them  to  have,  in  effect, 
but  an  estate  for  life :  and  since  the  several  statutes  here- 
after to  be  mentioned,  by  which  all  ecclesiastical  corpora- 
tions are  restrained  from  alienation,  they  are  generally 
considered  as  quasi  tenants  for  life  only.6  Consequently,  Waste, 
like  all  tenants  for  life,  they  are  prohibited  from  destroy- 
ing those  things  which  are  not  included  in  the  temporary 
profits  of  the  land,  because  that  would  tend  to  the  lasting 
loss  of  their  successors.  Such  destruction  is  called  waste, 
which  all  ecclesiastical  corporations  are  disabled  from 
committing/  If,  therefore,  they  cut  down  trees  upon  Punishable, 
their  lands,  except  for  reparation,  they  are  punishable  in 
the  ecclesiastical  courts,  and  may  also  be  prevented  from 
to  doing,  as  hereafter  mentioned. 

By  the  statute  35  Edw.  I.,  which  we  shall  notice  more  whether  prohi- 
particularly  hereafter,  it  is  declared,  that  parsons  shall  not  bition  would  be 
presume  to  fell  trees  growing  in  the  churchyard,  but  when  S**111*1, 
the  chancel  or  body  of  the  church  requires  reparation. 
And  Lord  Coke  has  cited  a  case,  where,  upon  complaint 

4  Via,  Abr. 

*  1  Inst.  44a ;  ibid.  341  a  and  b ;  Cruise,  Dig.  tit. 3,  ch.  i. ;  Litt.  648. 

f  Vin.  Abr.  tit.  Dilapidations. 
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Court  of  Chan- 
cery would  re- 
strain by  in- 
junction. 


Digging  stones, 

&c. 


to  the  king  in  parliament,  that  the  Bishop  of  Durham  had 
committed  waste  by  destroying  timber,  a  prohibition  had 
issued  against  him.  In  another  case  he  is  reported  to 
have  said,  that  if  a  bishop  cut  down  and  sold  trees,  and 
did  not  employ  them  for  reparation,  and  any  one  would 
move  it,  he  would  grant  a  prohibition  out  of  the  King's 
Bench.8 

The  authority  of  this  dictum  has  been  doubted  in  a 
modern  case,  in  which  the  Court  of  Common  Pleas  held 
that  it  had  no  power  to  issue  an  original  writ  of  prohi- 
bition, to  restrain  a  bishop  from  committing  waste  in  the 
possessions  of  his  see,  at  least  at  the  suit  of  an  uninter- 
ested person,  and  doubted  whether  even  the  Court  of  King's 
Bench  had  such  a  power.h 

It  must  not  however  be  supposed  that,  because  the 
above  dictum  of  Lord  Coke  has  been  doubted,  such  waste 
could  be  committed  with  impunity.  For,  as  in  many  other 
cases,  where  the  powers  of  the  common  law  are  insufficient, 
the  courts  of  equity  afford  a  reasonable  remedy ;  and  the 
Court  of  Chancery  has  long  exercised  this  kind  of  juris- 
diction, and  interfered  to  prevent  waste  by  ecclesiastical 
corporations;  for  there  is  a  case'  in  which  Lord  Keeper 
Coventry  granted  a  prohibition  at  the  suit  of  a  patron 
against  a  prebendary,  for  having  wasted  the  trees  of  his 
prebend,  and  this  doctrine  is  now  fully  established. 

The  Spiritual  Court  would  still  doubtless  punish  a  party 
who  should  be  guilty  of  committing  waste  in  the  lands  of 
an  ecclesiastical  corporation,  of  which,  for  the  time  being, 
he  was  tenant  for  life ;  but  this  would  be  a  very  inade- 
quate remedy  for  the  patron  or  persons  thereby  injured. 
The  fittest  mode  of  proceeding  therefore  would  be,  for  any 
party  who  would  be  thereby  injured,  to  apply  to  the  Court 
of  dhancery  for  an  injunction.  And  where  the  patronage 
of  any  preferment  to  which  such  lands  belong,  as  in  the 
case  of  bishoprics,  &c.  is  in  the  crown,  the  attorney- 
general  would  be  the  proper  person  at  whose  instance 
such  injunction  should  be  obtained. 

A  bill  was  brought  by  a  patron  against  a  rector,  to  stay 
waste  in  digging  stones,  &c.  on  the  glebe,  other  than  what 
was  necessary  for  repairing  and  improving  the  rectory, 
and  for  an  account  of  what  had  been  dug  and  sold.  The 
defendant  demurred  as  to  the  account,  as  also  to  the  stay- 
ing the  digging  of  stones,  other  than  for  repairs  and  im- 
provements, and  by  way  of  answer  set  out  that  the  quar- 
ries were  opened  before. 

*  Stochman  v.  Witlier,  Roll.  Rep.  89. 

b  Jifferson  v.  Bishop  of  Durham,  1  Bos.  &  Pul.  105* 

1  %  Roll,  Abr.  813. 
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The  court  said,  "  The  parson  had  a  fee  simple,  qualified  Restrictions  as 
under  restrictions  in  right  of  the  church,  but  ne  could  not  i0^**{*  6€n«- 
do  everything  that  a  private  owner  of  an  inheritance  could ;  n  *' 
he  could  not  commit  waste,  or  open  mines,  but  might 
work  those  already  opened.  Even  a  bishop  could  not. 
Talbot,  Bishop  of  Durham,  applied  to  parliament  to  enable 
him  to  open  mines,  but  it  was  rejected.  Parsons  may  fell 
timber,  or  dig  stones  to  repair ;  they  have  also  been  in- 
dulged in  selling  such  timber  or  stones,  where  the  money 
has  heen  applied  in  repairs.k  Injunctions  have  been  granted 
even  against  bishops,  to  restrain  them  from  felling  large 
quantities  of  timber,  at  the  instance  of  the  attorney-gene- 
ral, on  behalf  of  the  crown,  the  patron  of  bishoprics.  If 
the  demurrer  had  only  gone  to  an  account,  it  had  been 
good;  for  the  patron  cannot  have  any  profit  from  the 
bring,  but  it  was  too  general,  and  must  be  overruled."1 

Where  it  was  sought  to  restrain  a  dean  and  chapter,  by  Cutting  timber, 
injunction,  from  cutting  timber,1"  Lord  Eldon  said,  "  If  the 
dean  and  chapter  want  the  whole  of  the  timber  on  the 
premises  for  the  purposes  of  repairs,  there  can  be  no  doubt 
that  they  would  be  justified  in  insisting  that  the  whole 
should  be  so  applied.  Unless  the  interests  of  deans  and 
chapters  are  capable  of  being  distinguished  from  those  of 
other  ecclesiastical  bodies  in  some  respect,  which  I  am 
unable  to  discern,  they  have  this  limited  right  to  the  tim- 
ber." And,  alluding  to  the  dictum  of  Lord  Hardwicke,  Timber  may  bo 
that  the  timber  might  be  sold  if  the  money  was  applied  in  *^and  ^ . 
repairs,  he  says,  "  If  it  were  otherwise,  the  obligation  im-  wpairs*.pp ' 
poised  upon  them  would  tend  greatly  to  defeat  the  general 
intention  of  law,  that  the  possessions  of  the  churcn  shall 
constitute  a  fund  for  the  maintenance  of  the  church ;  if 
ecclesiastical  bodies  are  compelled,  in  every  instance,  to 
apply  the  identical  timber,  by  removing  it  from  the  most 
distant  parts  of  the  country  in  which  it  may  happen  that 
their  property  lies.  I  shall  only  add,  as  a  matter  of  general 
observation,  which  may  be  applicable  in  the  present  in- 
stance, that  if  there  should  ever  happen,  by  cutting  timber 
for  repairs,  not  to  be  enough  left  tor  the  purposes  of  re- 
pairs in  future,  that  would  necessarily  be  a  matter  of  very 
bad  and  serious  consequence." 

But  such  injunctions  will  not  be  granted  at  the  suit  of  By  whom  in- 
uninterested  persons,  and  the  lessee  of  an  ecclesiastical  junctions  may 
corporation  has  not  a  sufficient  interest ;  the  patron  only  **  obu,ned' 
could  apply  to  restrain  a  rector  or  vicar :  the  crown,  by  its 
attorney-general,  should  apply  to  restrain  a  bishop.    And 

1  And  m  poet,  Book  III.  Ch.  V.  »  Knight  v.  Monty,  Amb,  176. 

*  WUUr  t.  Dun  rf  Wincht*t$r$  3  Mer.  426. 
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From  what  acts 
they  would  be 
restrained 
generally. 


it  may  probably  be  added  that,  in  all  cases,  the  patron  or 
patrons  of  the  particular  ecclesiastical  corporations  are  the 
persons  properly  interested,  at  whose  suit  an  injunction 
should  be  asked.  If,  however,  such  ecclesiastical  corpo- 
ration should  have  entered  into  a  particular  agreement 
with  its  lessee  or  some  other  person  not  to  cut  timber, 
&c,  such  person  would  probably  have  his  right  to  apply 
for  an  injunction,  but  this  would  be  upon  other  principles.- 
From  these  cases  it  may  be  sufficiently  inferred  what 
acts  may  legally  be  done  by  ecclesiastical  corporations  in 
the  lands  which  they  hold  jure  ecclesitt,  and  from  what 
acts  they  would  or  ought  to  De  restrained ;  but  that  which 
they  cannot  do  themselves,  they  are,  in  certain  cases 
and  under  certain  restrictions,  empowered  to  enable  their 
tenants  to  do  by  their  leases.  Of  these  leases  we  shall 
speak  in  the  next  chapter ;  but  it  may  here  be  observed, 
that  it  has  been  made  lawful  for  them  to  grant  or  demise 
by  lease,  provided  it  be  made  in  such  manner  as  we  shall 
after  mention,  any  mines,  minerals,  auarries  or  beds  be- 
longing to  them,  together  with  the  right  of  working,  or  of 
opening  and  working  the  same;  and  also  all  the  usual 

Sowers  for  effectuating  such  purpose,  although,  as  has 
een  already  observed,  they  would  have  no  power  to  open 
a  fresh  mine  or  quarry  in  any  other  manner;  and  such  an 
act  committed  by  them  has  been  held  to  be  waste. 


Confirmation 
of  leases  for- 
merly. 


Section  2. 

Leases  by  Ecclesiastical  Corporations. 

Ecclesiastical  corporations,  whether  aggregate  or  sole, 
having,  as  we  have  seen,  but  a  qualified  interest  in  the 
lands  whereof  they  were  seised  in  right  of  their  churches, 
&c,  leases  made  by  them  of  such  lands  were,  at  common 
law,  in  many  cases,  not  binding  on  their  successors,0  ami 
the  consent  of,  and  confirmation  by,  some  other  parties 
were  considered  necessary,  without  which  such  leases  were 
not  valid  as  against  the  successor.  Thus,  the  leases  of 
bishops  and  archbishops  were  to  be  confirmed  by  the  dean 
and  chapter;  those  of  deans  by  the  bishop  and  chapter; 
those  oi  archdeacons,  prebendaries,  and  the  like,  by  the 
bishop,  dean  and  chapter;  those  of  parsons  and  vicars  by 
the  patron  and  ordinary ;  with  variations  in  certain  cases, 
which  it  is  not  now  necessary  to  enumerate.? 

■  See  Wither  v.  Dean  of  Winchester.  °  Cruise,  Dig.  tit.  32,  ch.  v. 

p  Gibs.  744 ;  Wats.  c.  44 ;  Dean  of  Ely  ?.  Stewart,  2  Atk.  45. 
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But  by  the  statute  passed  in  the  thirty-second  year  of  Enabling  sta- 
Henry  VIII.  it  was  enacted,  that  all  leases  for  terms  of  ^te  of  Henry 
years  or  for  life,  by  anjr  persons  having  an  estate  of  inhe- 
ritance in  right  of  their  churches,  should  be  good  and 
effectual  against  the  lessors  and  their  successors:   pro- 
vided that  nothing  therein  should  extend  to  give  any 
liberty  or  power  to  any  parson  or  vicar  of  any  church  or 
vicarage  to  make  any  lease  or  grant  of  any  or  their  mes- 
suages, lands,  tenements,  tithes,  profits  or  hereditaments 
belonging  to  their  churches  or  vicarages,  otherwise  or  in 
any  other  manner  than  they  might  have  done  before  the 
making  of  that  act.    This  is  called  an  enabling  statute ; 
but  it  went  too  far,  in  giving  power  to  persons  ecclesiastical 
to  make  leases  of  their  lands,  and  several  statutes  were  DUabling  sta- 
consequently  passed  during  the  reign  of  Elizabeth,  called  {"**  of  EH*1- 
disabling  statutes,  by  which  all  alienations  by  ecclesiastical       * 
persons  are  declared  void,  except  leases  for  twenty-one  t 
years  or  three  lives.q 

But  there  are  certain  circumstances  required  to  be  ob-  ******  UDder 
served  by  these  statutes,  without  which  such  leases  made  *  e  8talutes# 
by  persons  ecclesiastical  would  not  be  binding  on  their 
successors. 

First.  All  such  leases  must  be  by  deed  indented,  not  by 
deed-poll  or  by  parol. 

Second.  They  must  be  made  to  begin  from  the  day  of 
the  making  thereof. 

Third.  If  there  be  an  old  lease  in  being  it  must  be  sur-  Surrender  of 
rendered  or  ended  within  one  year  next  after  making  the  oW  loa8e# 
new  lease.    Such  surrender  must  be  absolute,  not  con- 
ditional ;  for  otherwise  the  intention  of  the  statute  might 
be  easily  evaded  by  setting  up  such  old  lease  again,  upon 
breach  of  the  condition/ 

Upon  this  third  rule  the  following  points  have  been 
deciaed.  A  surrender  in  law  by  the  taking  a  new  lease, 
either  to  begin  presently  or  on  a  day  to  come,  seems  a 
good  surrender  within  the  statutes ;  for  by  taking  such  new 
lease,  though  to  commence  on  a  future  day,  the  first  lease 
is  presently  surrendered  and  gone,  and  shall  not  continue 
till  the  day  on  which  the  new  lease  is  to  commence ;  but 
by  acceptance  of  such  new  lease  the  first  is  immediately 
surrendered,  because  both  leases  cannot  exist  together. 
As  the  first  cannot  be  dissolved  or  surrendered  in  part,  it 
must  be  surrendered  for  the  whole.9 

A  surrender  upon  condition  that  the  lessor  should  make 
a  new  lease  within  a  week  after,  has  been  held  good. 


i  lEliz.c.19;  13  Elite.  10;14Elis.c.ll;  18Elix.cH;  1  James l,c.3. 
r  See  Cratte,  Dig.  ante.  *  Thompson  ▼.  Trafford,  Poph.  9. 
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The  lessor  of  the  plaintiff,  being  a  prebendary  of  Sarum, 
brought  an  ejectment  to  avoid  a  lease  made  by  his  prede- 
cessor, as  not  being  conformable  to  the  proviso  m  the 
statute  32  Hen.  Vllf.,  because  the  surrender  of  the  former 
lease  was  with  a  condition,  that  if  the  then  prebendary 
did  not,  within  a  week  after,  grant  a  new  lease,  the  sur- 
render should  be  void ;  whereby,  as  it  was  contended  for 
the  plaintiff,  the  old  term  was  not  absolutely  gone,  but 
the  lessee  reserved  a  power  of  setting  it  up  again.  The 
court  gave  judgment  for  the  defendant;  this  being  within 
the  intent  of  the  statute,  which  was,  that  there  should  not 
be  two  leases  standing  out  against  his  successor.  Here 
the  new  lease  was  made  within  the  week ;  from  thence  it 
became  an  absolute  surrender,  both  in  deed  and  in  law; 
the  whole  was  out  of  the  lessee,  without  further  act  to  be 
done  by  him.  In  the  proviso  in  that  statute  there  was  the 
word  ended  as  well  as  surrendered,  and  could  it  be  said 
that  the  first  lease  was  not  ended?  This  was  no  more 
than  a  reasonable  caution  in  the  first  lessee  to  keep  some 
hold  of  his  old  estate  till  a  new  title  was  made  to  him.1 
Concurrent  The  statute  18  Eliz.  c.  11,  s.  2,  enacts  that  all  leases  to 

leases.  ke  ma(je  ^y  any  ecclesiastical  or  collegiate  persons  or 

others  within  the  statute  13  Eliz.  c.  10,  of  any  lands,  &c. 
whereof  any  former  lease  for  years  is  in  being,  and  not  to 
be  expired,  surrendered  or  ended  within  three  years  next 
after  the  making  of  any  such  new  lease,  shall  be  void; 
and  by  the  3d  section  of  18  Eliz.  all  bonds  and  covenants 
for  renewing  any  leases  contrary  to  the  13  Eliz.  or  this 
statute  are  declared  void.  There  are,  however,  some  cases 
in  which  a  bishop,  with  the  consent  of  the  dean  and  chap- 
ter, may  make  a  concurrent  lease. 

The  duration  of  all  leases  made  under  these  statutes 
must  not  exceed  twenty-one  years,  or  three  lives,  but  may 
be  for  fewer  years  or  lives  ;  the  intention  of  these  statutes 
being  only  to  abridge  the  power  of  making  long  and  un- 
reasonable leases,  by  reducing  them  to  a  determinate  num- 
ber of  years  or  lives,  which  they  should  not  exceed,  but 
might  be  .made  as  much  under  as  the  party  pleased.0 

If  a  bishop  makes  a  lease  for  four  lives,  and  one  of  them 
dies  in  the  lifetime  of  the  bishop,  so  that  at  his  death  there 
are  but  three  lives  in  being,  yet  the  lease  will  be  void 
against  his  successor.  For  as  it  was  originally  void,  no 
subsequent  event  could  make  it  good.* 
Lease  to  A.  for       If  a  lease  be  made  to  A.  for  the  lives  of  B.,  C.  and  D., 

1  ZTv  Bood°'     '*  *8  a  S00<*  'ease  to  one  *°r       ^ves  °^ tnree  ot'ler  Pe^80DS, 

*  Wilton  v.  Carttr,  2  Stra.  1201.  ■  1  Inst.  44. 

*  10  Rep.  62  a. 
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and  a  lease  to  three  persons  for  three  lives,  is  all  one 
within  the  intent  of  these  statutes,  for  in  both  cases  three 
lives  are  the  measure  of  the  estate  created,  which  is  all  the  * 
statutes  require.7  It  appears  to  be  understood  that  a  lease 
for  sixty  years,  if  three  lives  shall  so  long  live,  is  good 
within  the  stat.  32  Henry  VIII.* 

All  leases,  made  under  these  statutes,  must  be  of  lands  T°  *bat  these 
or  tenements,  whereto  resort  may  be  had  for  the  rent  8latutcs  extend* 
reserved  by  distress ;  for  otherwise  the  heirs  or  successors 
of  the  lessors  would  be  without  any  remedy  for  the  reco- 
very of  the  rent.    These  statutes  do  not  therefore  extend 
to  advowsons,  tithes,  or  other  incorporeal  hereditaments.* 

The  stat.  32  Henry  VIII.  does  not  extend  to  any  leases  To  what  manors 
of  manors  or  lands,  which  have  not  most  commonly  been  or  land  stat.  32 
letten  to  farm,  or  occupied  by  the  farmer  thereof  by  the  ex^nds. 
space  of  twenty  years  next  before  such  leases  thereof 
made.    The  intention  of  this  clause  was  to  prevent  the 
persons  enabled  by  the  statute  to  demise,  from  making 
leases  of  their  mansion  houses  and  demesnes,  so  as  to 
bind  their  heirs  or  successors,  as  that  practice  would  have 
produced  a  great  decay  of  hospitality.    Various  opinions  Construction  of 
have  been  held  upon  the  construction  of  this  clause.    The  cIatt8e  as  t0- 
better  of  them  seems  to  be  that  it  consists  of  two  parts  in 
the  disjunctive :  if  either  of  them  be  observed,  it  is  suffi- 
cient to  support  the  lease.    The  first  is,  which  have  not 
most  commonly  been  letten,  which  is  general ;  the  other 
is,  or  occupied  by  the  farmers  thereof,  by  the  space  of 
twenty  years.    That  the  most  natural  and  genuine  mean- 
ing of  the  clause  is,  that  the  lands  to  be  leased  must 
either  be  such  as  have  been  most  commonly  letten,  that 
is,  such  as  are  not  reputed  part  of  the  demesnes,  or  such 
as  have  been  occupied  by  the  farmers  thereof  by  the  space 
of  twenty  years.b 

If  lands  have  been  let  or  occupied  for  eleven  years  or 
more,  at  one  or  several  times  within  the  twenty  years  next 
before  a  lease  for  twenty-one  years  or  three  lives,  it  will 
be  sufficient;  and  a  demise  by  copy  of  court  roll  will  be 
considered  as  a  sufficient  letting  within  the  statute.6 

The  stat.  32  Henry  VIII.  further  provides,  that  upon  Reservation  of 
every  such  lease  there  be  reserved  yearly  during  the  same  rent- 
lease,  due  and  payable  to  the  lessors,  their  heirs  and  suc- 
cessors, to  whom  the  same  lands  should  come  after  the 
death  of  the  lessors,  if  no  lease  had  been  thereof  made, 
and  to  whom  the  reversion  thereof  should  appertain,  ac- 

*  Baugk  v.  Hainei,  Cro.  Jac.  26.  *  8  Rep.  69  b. 

ft  1  Inst  44  b.  b  Cruise's  Dig.  tit  xxxli.  ch.  v. 

c  Bacon's  Abr.  tit.  Lease. 
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cording  to  their  estates  and  interests,  so  much  yearly  farm 
or  rent  or  more,  as  had  been  most  accustomably  yielden 
or  paid  for  the  manors,  &c,  so  to  be  letten  within  twenty 
years  next  before  such  lease  thereof  made.     It  has  been 
a  constant  practice  nevertheless,  ever  since  this  statute 
was  made,  for  bishops  to  take  great  fines  upon  the  renewal 
of  leases,  of  which  tne  validity  has  never  been  questioned. 
Leases  of  pans        It  was  formerly  doubted  whether  ecclesiastical  persons 
of  lands  which    might  make  a  lease  of  part  of  lands  which  had  been 
mAyteit*'    U8uaNy  *et  f°r  a  certain  rent,  reserving  a  rent  pro  rata. 
certain  rents.      But  now  by  the  statute  39  &  40  Geo.  HI.  c.  41,  it  is 
enacted,  that  where  any  part  of  the  possessions  of  any 
ecclesiastical  person  shall  be  demised  by  several  leases, 
which  was  formerly  demised  by  one,  or  wnere  a  part  shall 
be  demised  for  less  than  the  ancient  rent,  and  the  residue 
shall  be  retained  in  the  possession  of  the  lessor,  the  several 
rents  reserved  on  the  separate  demises  of  the  specific  parts 
shall  be  taken  to  be  the  ancient  rents ;  with  a  proviso  that 
where  the  whole  of  such  premises  shall  be  demised  in 
parts,  the  aggregate  rents  reserved  shall  not  be  less  than 
the  old  accustomed  rent,  and  so  in  proportion  where  a  part 
shall  be  retained  in  possession  by  tne  lessor. 
Leases  must  not      The  last  rule  to  be  observed  in  respect  to  leases  under 
be  made  with-    these  statutes  is,  that  they  must  not  be  made  without  im- 
mentmoFwaste     Peacnment  °f  waste.     For  if,  as  the  preamble  speaks,  long 
and  unreasonable  leases  are  the  chief  cause  of  dilapida- 
tions, and  of  the  decay  of  hospitality,  much  more  would 
they  be  so  if  they  were  made  dispunishable  for  waste. 
Leases  by  par-        Farsons  and  vicars  are  expressly  excepted  out  of  the 
sons  and  vicars.  stat.  32  Henry  VIII.,  so  that  they  are  not,  as  other  sole 
corporations,  enabled  by  that  statute  to  make  any  leases 
to  bind  their  successors  without  the  confirmation  of  the 

[>atron  and  ordinary,  but  remain  as  they  did  at  common 
aw.    They  are  however  not  restrained  by  the  act  of  13 
Eliz.  from  making  leases  for  twenty-one  years  or  three 
lives,  but  then  such  leases  must  not  only  be  confirmed  by 
the  patron  and  ordinary,  but  must  also  be  made  in  con- 
formity to  the  eight  rules  already  mentioned,  otherwise 
they  will  not  bind  the  successors.     And  they  are  restrained 
by  the  act  of  13  Eliz.  from  making  leases  for  any  longer 
time,  notwithstanding  any  confirmation  or  conformity  to 
the  rules  before  mentioned. 
Building  leases       Ecclesiastical  corporations,  whether  aggregate  or  sole, 
for^on*  terms**  nave  ^)een  recentty  empowered  to  grant  long  leases  of 
oTyeare. ermS     their  lands  for  building  purposes,  provided  such  leases  are 
granted  with  the  consent  of  particular  parties,  and  with 
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certain  conditions  and  restrictions;  it  being  enacted d  that 
all  ecclesiastical  corporations,  whether  aggregate  or  sole, 
may,  with  the  consent  and  under  the  restrictions  specified, 
by  any  deed  duly  executed,  lease  their  houses  or  land  for 
any  term  not  exceeding  ninety-nine  years,  to  take  effect 
iD  possession,  to  any  person  who  may  be  willing  to  im- 
prove or  repair  the  present  or  any  future  houses  thereon, 
or  to  erect  other  houses  instead  thereof,  or  to  erect  any 
houses  or  other  buildings  on  any  lands  whereon  no  build- 
ing shall  be  standing,  or  who  shall  be  willing  to  annex 
any  part  of  the  same  lands  to  buildings  erected  or  to  be 
erected  on  the  said  lands,  or  otherwise  to  improve  the  said 
premises  or  any  part  thereof;  and  with  or  without  liberty 
for  the  lessee  to  take  down  any  buildings  which  may  be 
upon  the  lands  in  such  leases  respectively  to  be  com- 
prised, and  to  dispose  of  the  materials  thereof  to  such 
uses  and  purposes  as  shall  be  agreed  upon ;  and  with  or 
without  liberty  for  the  lessee  to  set  out  and  allot  any  part 
of  the  respective  premises  to  be  comprised  in  any  such 
lease,  as  ways,  yards  or  otherwise,  for  the  general  improve- 
ment of  the  premises ;  and  also  with  or  without  liberty  for 
the  lessee  to  dig,  tatke,  and  carry  away  and  dispose  of 
such  earth,  &c.  as  it  shall  be  found  convenient  to  remove. 

The  restrictions  and  conditions,  subject  to  which  these  Restrictions  and 
leases  are  to  be  granted,  require  to  be  very  accurately  ob-  c?Dditi^1? to  *? 
lenred;  for,  as  ecclesiastical  corporations  are  empowered  °e^ 
to  grant  these  leases  only  so  long  as  these  are  attended 
to,  a  lease,  in  which  any  of  these  are  not  complied  with, 
would  have  no  validity  to  bind  either  the  lessor  or  the 
lessee.    These  restrictions  are  as  follows : 

1st  There  shall  be  reserved  by  every  such  lease  the  best  As  to  rent, 
yearly  rent  that  can  be  obtained  for  the  premises  therein 
comprised,  payable  half-yearly  oroftener;  and  so  as  every 
such  lease  be  made,  without  taking  any  fine,  or  any  thing 
in  the  nature  thereof,  in  respect  of  the  making  the  same. 

2nd.  In  every  such  lease  made  for  the  purpose  of  having  Building  and 
buildings  erected,  there  shall  be  contained  a  covenant  on  repair, 
the  part  of  the  lessee,  to  build,  complete  and  finish  the 
houses  which  may  be  agreed  to  be  erected  on  the  premises, 
if  not  then  already  done,  within  a  time  or  times  to  be  spe- 
cified for  that  purpose,  and  to  keep  in  repair,  during  the 
term,  such  houses. 

3rd.  There  shall  also  be  contained  in  the  last  mentioned  Covenants  to  be 
cases  covenants  on  the  part  of  the  lessee  substantially  to  contained  in 
rebuild  or  repair  the  same,  within  a  time  or  times  to  be  ea,c, 

«  6  k  6  Viet  c.  108,  s.  1. 
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specified  for  that  purpose;  and  to  keep  in  repair  during 
the  term  the  houses  agreed  to  be  rebuilt  and  repaired. 

4th.  In  every  lease,  whether  for  building  or  not,  there 
shall  be  contained,  on  the  part  of  the  lessee,  a  covenant 
for  the  due  payment  of  the  rent,  and  of  all  taxes,  charges, 
rates,  assessments  and  impositions  whatsoever,  affecting 
the  same  premises ;  and  also  a  covenant  for  keeping  the 
houses  erected,  and  to  be  erected,  on  the  premises  to  be 
therein  comprised  (except  any  works  or  manufactories 
which  may  not  be  insurable)  insured  from  damage  by  fire, 
to  the  amount  of  four-fifths  at  least  of  the  value  thereof, 
in  some  or  one  of  the  public  offices  in  London,  Westmin- 
ster, Norwich,  Bristol,  Exeter,  Newcastle-on-Tyne,  York 
or  Liverpool,  or  of  the  Kent  Fire  Insurance  Company  (the 
particular  office  of  insurance  being  named  in  the  lease), 
and  to  lay  out  the  money  to  be  received  by  virtue  of  such 
insurance,  and  also  all  such  other  sums  as  shall  be  neces- 
sary, in  rebuilding,  repairing,  and  reinstating  such  houses 
as  shall  be  destroyed  or  damaged  by  fire,  and  also  to  sur- 
render the  possession  of  and  leave  in  repair  the  houses  on 
the  premises  therein  comprised,  on  the  expiration  or  other 
sooner  determination  of  the  term  thereby  granted;  and 
within  twenty-one  days  after  any  assignment  of  such  lease 
shall  be  made,  to  deliver  a  copy  of  such  assignment  to  the 
lessor  or  reversioner  for  the  time  being. 

5th.  In   every  such  lease  there  shall  be  contained  a 

Eower  for  the  lessor  or  reversioner  for  the  time  being,  and 
is  or  their  surveyors  and  agents,  to  enter  upon  the  pre- 
mises, and  inspect  the  condition  thereof;  and  also  a  con- 
dition of  re-entry  for  nonpayment  of  the  rent,  or  for  non- 
performance of  any  of  the  covenants  and  conditions,  and 
with  or  without  a  proviso  that  no  breach  of  any  of  the 
covenants  and  conditions  (except  the  covenant  for  payment 
of  the  rent,  and  other  such  covenants  or  conditions,  if  any, 
as  may  be  agreed  between  the  parties  to  be  so  excepted) 
shall  occasion  any  forfeiture  of  such  lease,  or  give  any  right 
of  re-entry,  unless  judgment  shall  have  been  obtained  in 
an  action  for  such  breach  of  covenant ;  nor  unless  the  da- 
mages and  costs  to  be  recovered  in  such  action  shall  have 
remained  unpaid  for  the  space  of  three  calendar  months 
after  judgment  shall  have  been  obtained  in  such  action. 
6th.  Tne  respective  lessees  shall  execute  counterparts. 
Power  to  reserve  But,  notwithstanding  the  first  of  these  restrictions,  it  is 
increased  rent,  enacted,  that  on  any  such  building  or  repairing  lease,  the 
corporation  granting  such  lease  may  reserve  a  small  rent 
dunng  the  six  first  years  of  the  term,  or  during  any  of  such 
six  first  years,  to  be  specified  in  such  lease ;  and  in  addition 
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to  the  rent  to  be  so  reserved,  an  increased  rent  to  become 
payable  after  the  expiration  of  the  time  so  specified;  or 
make  any  such  increased  rent,  first  payable  at  any  time 
not  exceeding  six  years  after  the  commencement  of  the 
term  created  by  such  lease,  when  a  stipulated  progress 
shall  have  been  made  in  the  buildings,  rebuildings  or  re- 
parations, in  respect  of  the  erection,  construction  or  repa- 
ration, of  which  the  same  lease  shall  have  been  granted.6 

As  to  the  consent  which  is  necessary  in  order  to  give  Consent  of  cer- 
ralidity  to  such  leases,  it  is  declared  that  every  lease,  made  uin  Partie8  nc* 
under  the  provisions  of  this  act,  shall  be —  JetsesT 

1st.  With  the  consent  of  the  ecclesiastical  commis- 
sioners. 

2nd.  With  the  consent  of  the  patron,  when  made  by  an 
incumbent  of  a  benefice. 

3rd.  Any  lease  by  any  corporation,  whether  aggregate 
or  sole,  of  any  lands  or  nouses,  mines,  &c,  of  copyhold  or 
customary  tenure,  or  of  any  watercourses,  ways  or  ease- 
ments, in,  upon,  over,  or  under  any  such  lands,  where  the 
copyhold  or  customary  tenant  thereof  is  not  authorised  to 
grant  or  make  leases  for  the  term  of  years  intended  to  be 
created  by  such  lease  without  the  license  of  the  lord  of  the 
manor,  shall  be  made  with  the  consent  of  the  lord  for  the 
time  being  of  the  manor  of  which  the  same  shall  be  holden, 
in  addition  to  the  other  requisite  consents ;  and  such  con- 
sent shall  amount  to  a  valid  license  to  lease  such  lands, 
houses,  mines,  &c.  for  the  time  for  which  the  same  shall 
be  expressed  to  be  demised  by  such  lease/ 

The  consent  of  every  person,  whose  consent  is  required  Testified  by  eie- 
to  any  deed,  is  to  be  testified  by  his  being  party  to  and  cution  of  decd* 
executing  it.* 

When  the  patronage  of  any  benefice,  the  consent  of  the  Parties  to  con- 
patron  of  which  is  requisite,  is  in  the  crown,  if  such  bene-  »cnl  in  certain 
fice  shall  be  above  the  yearly  value  of  20/.  in  the  king's  ca,es, 
books,  the  instrument,  by  which  such  consent  is  to  be 
testified,  shall  be  executed  by  the  lord  high  treasurer,  or 
first  commissioner  of  the  treasury ;  and  if  such  benefice 
shall  not  exceed  the  yearly  value  of  20/.  in  the  king's  books, 
such  instrument  shall  be  executed  by  the  lord  chancellor, 
lord  keeper,  or  lords  commissioners  of  the  great  seal ;  and 
if  such  benefice  shall  be  within  the  patronage  of  the  crown 
in  right  of  the  duchy  of  Lancaster,  such  instrument  shall 
be  executed  by  the  chancellor  of  the  duchy ;  and  when 
the  patronage  shall  be  part  of  the  possessions  of  the  duchy 
of  Cornwall,  the  instrument  by  which  such  consent  or 
concurrence  is  to  be  testified  shall,  whenever  there  shall 
•  Sect,  2.  r  Sect.  20.  t  Sect,  21. 
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be  a  Duke  of  Cornwall,  whether  he  be  of  full  age  or  other- 
wise, be  under  his  great  or  privy  seal ;  or  if  there  be  no 
Duke  of  Cornwall,  and  such  benefice  shall  be  in  the  pa- 
tronage of  the  crown  in  right  of  the  duchy  of  Cornwall, 
such  instrument  shall  be  executed  by  the  same  person  or 
persons,  who  is  or  are  authorised  to  testify  the  consent  of 
the  crown ;  and  such  instrument,  being  so  sealed  or  exe- 
cuted, shall  be  deemed  and  taken,  for  the  purposes  of  this 
act,  to  be  an  execution  by  the  patron  of  the  benefice.11 

Where  the  patron  of  any  benefice  or  lord  of  the  manor, 
whose  consent  is  requisite,  is  a  minor,  idiot,  lunatic,  or 
feme  covert,  or  beyond  seas,  it  shall  be  lawful  for  the  guar- 
dian, committee,  husband,  or  attorney,  as  the  case  may  be, 
of  such  patron  or  lord,  but  in  case  of  a  feme  covert  not 
being  a  minor,  idiot,  or  lunatic,  or  beyond  the  seas,  with 
her  consent  in  writing,  to  execute  the  instrument  by  which 
such  consent  is  to  be  testified.1 

The  person  or  persons,  if  not  more  than  two,  or  the 
majority  of  the  persons,  if  more  than  two,  or  the  corpora- 
tion who  or  which  would,  for  the  time  being,  be  entitled 
to  the  turn  or  right  of  presentation  to  any  benefice,  if  the 
same  were  then  vacant,  shall,  for  the  purposes  of  this  act, 
be  considered  to  be  the  patron  thereof;  provided  that,  in 
the  case  of  the  patronage  being  exercised  alternately  by 
different  patrons,  the  person  or  persons,  if  not  more  than 
two,  or  the  majority  of  the  persons,  if  more  than  two,  or 
the  corporation  who  or  which  would,  for  the  time  being, 
be  entitled  to  the  second  turn  or  right  of  presentation  to 
any  benefice,  if  the  same  were  then  vacant,  shall,  for  the 
purposes  of  this  act,  jointly  with  the  person  or  persons,  or 
corporation,  entitled  to  the  first  turn  or  right  of  presenta- 
tion, be  considered  to  be  the  patron  thereof.11 

The  same  person  may  consent  in  more  than  one  cha- 
racter, if  necessary. l 

Corporations  aggregate  are  to  signify  their  consent  under 
their  common  seal.™ 
Land  may  be         In  granting  these  leases,  ecclesiastical  corporations  are 
leased  for         empowered,  in  like  manner,  and  subject  to  the  same  re- 
streets,  &c        gtrictions  and  consent,  to  grant  land,  or  streets,  yards, 
gardens,  sewers,  &c,  or  give  such  privileges  or  easements 
as  may  be  thought  reasonable." 
Water,  water-        Besides  the  power  given  to  them  to  grant  land  on  build- 
leaves,  and  way-  ing  leases,  ecclesiastical  corporations  are  by  the  same  act 
be*  tase^TforW  emP°werecl>  with  such  consent  as  has  been  already  men- 
years,  tioned,  to  grant,  by  way  of  lease,  any  water  flowing  in  or 

h  Sects.  22,  23.  '  Sect.  24.  *  Sect.  25. 

1  Sect.  26.  »  Sect.  27.  *  Sect.  3. 
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upon  their  lands,  and  also  any  way-leaves  or  water-leaves, 
canals,  water-courses,  tram-roads,  railways,  and  other 
ways,  paths,  or  passages,  either  subterraneous,  or  over  the 
surface  of  any  lands,  store-yards,  wharfs,  or  other  like 
easements  or  privileges,  in,  upon,  out  of,  or  over  any  part 
or  parts  of  their  lands,  for  any  term  or  number  of  years, 
not  exceeding  sixty  years,  to  take  effect  in  possession.0 

The  restrictions  and  conditions,  subject  to  which  these  Subject  to  re- 
last-mentioned  leases  may  be  granted,  are  the  following :    8trictions« 

1st.  So  as  there  be  reserved  on  every  such  lease  payable 
half-yearly,  or  oftener,  during  the  continuance  of  tne  term 
of  years  thereby  created,  the  best  yearly  rent  or  rents, 
either  in  the  shape  of  a  stated  or  fixed  sum  of  money,  or 
by  way  of  toll  or  otherwise,  that  can  be  reasonably  gotten 
for  the  same,  without  taking  any  fine,  or  any  thing  in  the 
nature  thereof,  other  than  any  provision  or  provisions  which 
it  may  be  deemed  expedient  to  insert  in  any  such  grant, 
rendering  it  obligatory  on  the  grantee  or  lessee  to  repair 
or  contribute  to  the  repair  of  any  roads  or  ways,  or  to  keep 
open  or  otherwise  use,  in  any  specified  manner,  any  water 
or  watercourse,  to  be  comprised  in  or  affected  by  any  such 
lease. 

2nd.  So  as  there  be  contained  in  every  such  lease  a 
power  of  re-entry,  or  a  power  to  make  void  the  same,  in 
case  the  rent  thereby  reserved,  or  any  part  thereof,  shall 
not  be  paid  within  the  time  therein  specified. 

3rd.  So  as  the  respective  grantees  or  lessees  execute 
counterparts  of  the  respective  leases.? 

Ecclesiastical  corporations  are  further,  by  the  same  act,  Mining  lease* 
empowered,  with  such  consent  as  has  been  already  men-  ****  **  giant**, 
tioned,  to  lease  for  any  term,  not  exceeding  sixty  years,  to 
take  effect  in  possession,  any  mines,,  minerals,  quarries,  or 
beds,  together  with  the  right  of  working,  or  of  opening 
and  working,  the  same,  and  of  working  any  adjacent  mine, 
by  way  of  outstroke  or  other  underground  communication, 
and  together  also  with  such  portion  of  land  belonging  to 
fuch  corporation,  and  all  such  rights  of  way  and  other 
rights,  easements,  &c.  incident  to  mining  operations,  as 
shall  be  deemed  expedient;  and  every  such  lease  shall 
contain  such  reservations  by  way  of  rent,  &c,  and  such 
powers,  restrictions,  and  covenants,  as  shall  be  approved 
*V  the  ecclesiastical  commissioners,  due  regard  being  had  to 
the  custom  of  the  country  within  which  such  mines,  &c. 
we  situate ;  and  no  fine,  nor  any  thing  in  the  nature  thereof, 
•hall  be  taken  for  or  in  respect  of  any  such  lease.q 

The  act  does  not  authorise  the  granting  of  a  lease,  or  Houses  of  rwU 
•Sect 4.  *  Sect. 4.  «  3ect«. 
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dence,  with 
gardens,  &c. 
excepted  from 
the  powers  of 
the  act. 


Effect  of  due 
execution  of 
the  lease. 

Leases  may  be 
made  on  sur- 
render of  exist- 
ing leases. 

Existiog  under- 
leases. 


Surveyor  to  be 
appointed. 


the  laying  out  or  appropriating  the  palace  or  usual  house 
of  residence  of  any  archbishop  or  bisnop,  or  any  other  cor- 
poration sole,  or  of  any  corporation  aggregate,  or  any 
member  of  any  corporation  aggregate,  or  of  any  offices, 
outbuildings,  yards,  gardens,  orchards,  or  pleasure-grounds 
to  any  such  palace  or  other  house  of  residence,  adjoining 
or  appurtenant,  and  which  may  be  necessary  or  convenient 
for  actual  occupation  with  such  palace  or  other  house  of 
residence,  or  the  grant  or  lease  of  any  mines,  &c.  the  grant 
whereof  may  be  prejudicial  to  the  convenient  enjoyment  of 
any  such  palace  or  house  of  residence,  or  the  pleasure- 
grounds  belonging  thereto,  or  the  leasing  of  any  lands 
which  any  such  corporation  is  expressly  restrained  from 
leasing,  by  the  provisions  of  any  local  or  private  act  of  par- 
liament/ 

Such  are  the  important  new  powers  which  are  by  this 
act  conferred  upon  ecclesiastical  corporations,  in  respect  to 
leasing;  various  details  are  also  provided  for;  power  is 
given  to  confirm  leases  which  would  be  voidable  for  infor- 
mality, and  to  accept  surrenders  and  grant  new  leases. 
The  act  does  not  interfere  with  any  existing  powers  of 
leasing,  by  way  of  renewals  or  otherwise,  but,  after  lands 
have  been  once  leased  under  the  act,  they  are  not  to  be 
leased  again,  except  at  rack  rent.* 

The  execution  of  the  leases  by  the  necessary  consenting 
parties  is  to  be  conclusive  evidence  that  the  matters  re- 
quired to  be  done,  previously  to  granting  such  lease,  have 
been  performed.  Leases  under  the  act  may  be  made  on 
the  surrender  of  any  existing  leases;  but  under-leases,  which 
may  have  been  granted  previously  to  such  surrender,  need 
not  be  surrendered  ;  but  if  any  subsisting  under-lease  con- 
tains a  covenant  for  renewal,  a  renewal  is  not  to  be  com- 
pelled under  the  covenant  except  upon  the  terms  of  securing 
to  the  under-lessor  a  rent  bearing  the  same  proportion  to 
the  whole  rent,  upon  the  new  lease  granted  under  this  act, 
as  the  amount  which,  upon  any  ordinary  renewal,  ought  to 
have  been  paid  by  such  under-lessee,  would  have  borne  to 
the  whole  amount  of  the  fines  and  fees  attending  such 
renewal.* 

Whenever  any  lease  is  to  be  granted  under  the  authority 
of  this  act,  a  competent  surveyor  is  to  be  appointed  in 
writing  by  the  ecclesiastical  commissioners,  with  the  con- 
sent of  the  corporation  proposing  to  lease,  and  such  sur- 
veyor is  to  make  any  such  report,  map,  plan,  statement, 
valuation  or  certificate,  as  shall  be  required  by  the  com- 
missioners, or  by  such  corporation." 

r  Sect.  9.  •  Sect.8.  '  Sect.  17,  «  Sect.  16. 
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The  counterpart  of  every  lease,  &c.  granted  under  the  Counterparts  of 
authority  of  this  act,  and  the  map,  plan,  certificate,  valua-  k**$»  ^^t0 
tk)D  and  report  relating  thereto,  is,  within  six  calendar  and  tote  open 
months  after  its  date,  to  be  deposited  with  the  ecclesiastical  to  iuspection. 
commissioners,  who  are  thereupon  to  give  to  the  corpora- 
tion on  whose  behalf  it  has  been  deposited  a  certificate  of 
such  deposit  having  been  made.     Documents  so  deposited 
are  to  oe  produced,  at  proper  hours,  to  the  corporation 
depositing  them,  or  to  the  patron  of  the  benefice,  or  to 
any  person  applying  to  inspect  them  on  their  behalf;  and 
an  office  copy,  certified  under  the  seal  of  the  commis- 
sioners, which  office  copy  the  commissioners  are  in  all 
cases  to  give  upon  proper  application  made,  is  to  be  ad- 
mitted and  allowed  in  all  courts  as  legal  evidence  of  its 
contents,  and  of  its  due  execution  by  the  parties  who, 
upon  the  face  of  such  office  copy,  shall  appear  to  have 
executed  the  same,  and  of  the  due  execution  t>y  the  lessee 
of  the  counterpart  thereof.* 

If  in  the  case  of  any  lease,  &c.  granted  under  this  act,  Fioei,  &c.  if 
anjr  fine,  or  any  thing  in  the  nature  thereof,  shall  directly  taken,  make 
or  indirectly  have  been  paid  or  given  by  or  on  behalf  of  ?0!     e  eaM* 
the  lessee,  and  taken  or  received  By  the  lessor,  such  lease, 
grant  or  confirmation,  shall  be  absolutely  void.* 

The  benefit  of  this  act  is  likewise  extended  to  lands  Lands  held  in 
which  are  held  in  trust  for  ecclesiastical  corporations ;  for  HusJ.for. eccle" 
whenever  any  lands  are  vested  in  any  trustees  for  the  be-  Joratfons!0 " 
nefit  of  such  corporations,  in  such  manner  that  the  net 
income,  or  three-fourths  of  it  at  least,  is  payable  for  their 
benefit,  all  the  powers  which  are  given  by  the  act  may  be 
exercised  by  such  corporation ;  but  in  order  to  give  legal 
effect  to  such  leases,  &c.  the  trustees  must  be  made  parties, 
in  addition  to  the  other  parties,  whose  concurrence  is  re- 

Juired  by  the  act.  Trustees  are  required  to  execute  such 
eeds  when  tendered  to  them  for  that  purpose,  after  they 
have  been  duly  executed  by  the  corporation,  and  the  act 
farther  provides  for  their  indemnity  in  such  cases.* 

The  increased  revenues  whiah  would  accrue  to  eccle-  Improved  value 
siasticai  corporations  in  consequence  of  the  leases  which  £aid  tothecom- 
they  are  empowered  to  make  under  this  act,  is  not  in  all  miaaioneri. 
cases  to  be  at  their  disposal,  or  for  their  benefit,  but  is  to 
go  to  increase  the  general  fund  in  the  hands  of  the  eccle- 
siastical commissioners.    Thus,  in  the  case  of  any  see,  the 
revenues -of  which  may  be  thus  improved,  the  annual  sum, 
if  any,  directed,  to  be  charged  upon  the  revenues  of  such 
see,  by  any  order  in  council,  shall  be  forthwith  directed  to 
be  increased  to  the  extent  of  such  improvement ;  or  the 
«  Sect.  29.  J  Sect.  80.  *  Sect  28, 
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annual  sum  (if  any)  directed  by  any  like  order  to  be  paid 
to  the  bishop  of  such  see,  shall  by  the  like  authority  be 
forthwith  directed  to  be  reduced  to  the  like  extent,  or  to 
be  altogether  annulled,  if  not  exceeding  such  improvement; 
and  if  such  improvement  shall  exceed  the  annual  sum  so 
directed  to  be  paid  to  such  bishop,  or  if  no  annual  sum 
shall  have  been  directed  to  be  paid  by  or  to  such  bishop, 
then  a  fixed  annual  sum,  equal  to  the  excess  in  the  one 
case,  or  to  the  whole  of  such  improvement  in  the  other 
case,  shall  by  the  like  authority  be  forthwith  directed  to 
be  charged  upon  the  revenues  of  such  see ;  and  the  in- 
creased, or  reduced,  or  new  payment,  shall  take  effect  upon 
the  avoidance  of  the  see  next  after  such  improvement* 
So  of  deans  and  The  improved  value  of  the  property  of  deans  and  chap- 
chapters,  ters,  and  archdeacons,  is  in  like  manner  to  be  paid  to  the 
commissioners,  leaving  to  such  corporations  respectively 
such  amounts  as  have  been  already  mentioned  in  speaking 
of  those  parties.5 
Increased  value       In  the  case  of  any  benefice,  the  annual  value  of  which 


of  benefices       ^m  ^  thug  improved,  it  shall  be  lawful,  by  the  authority 
amount  °^  ^e  ecclesiastical  commissioners,  at  any  time  within 


above  a  oertain 


three  years  from  the  date  of  such  lease,  to  direct  that  from 
and  after  the  next  vacancy  of  such  benefice  such  portion 
of  the  rent  or  other  consideration  reserved  by  such  lease, 
as  by  the  like  authority  shall  be  deemed  expedient,  shall 
be  paid,  and  the  same  shall  accordingly  from  time  to  time 
be  paid,  to  the  ecclesiastical  commissioners,  and  shall  be  by 
them  applied  in  making  additional  provision  for  the  core 
of  souls  :  provided  that  notice  shall  be  given  to  the  patron 
of  such  benefice,  of  any  scheme  affecting  the  same,  three 
calendar  months  previously  to  such  scheme  being  laid  be- 
fore the  queen  in  council ;  and  the  objections  (if  any)  of 
such  patron  shall  be  laid  before  the  queen  in  council, 
together  with  such  scheme  :  provided  also,  that  the  aver- 
age annual  income  of  such  benefice  shall  not,  under  this 
provision,  be  left  at  a  less  sum  than  600/.  if  the  population 
amount  to  two  thousand,  nor  at  a  less  sum  than  500/.  if 
the  population  amount  to  one  thousand,  nor  in  any  other 
case  at  a  less  sum  than  300/. :  provided  also,  that,  in 
making  any  such  provision  for  the  cure  of  souls,  oat  of 
rents,  &c.  reserved  by  any  such  lease,  the  wants  and  cir- 
cumstances of  the  places  in  which  the  lands  demised  by 
such  lease  are  situate  shall  be  primarily  considered.0 
Partof  improved  In  the  case  of  any  mining  leases  granted  under  this  act, 
Ws to beuTg  il  is  Provided>  that  8Uch  portion  of  the  improved  value 
all  cases  pafcUo  accruing  thereunder,  as  by  the  like  authority  shall  be  de- 
tbe  commis-     ,  »  Sect  10.  »  Sect.  11.  «  Sect  13. 
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termined,  not  being  more  than  three-fourth  parts,  nor  less 
than  one  moiety  of  such  improved  value,  shall  forthwith, 
and  from  time  to  time  as  the  same  shall  accrue,  be  paid  to 
the  ecclesiastical  commissioners ;  and  the  remainder  of 
such  improved  value  shall  be  deemed  to  be  an  improve* 
ment  within  the  meaning  of  the  provisions  relating  to  the 
incomes  of  archbishops  and  bishops,  deans  and  canons, 
archdeacons,  and  incumbents  of  benefices  respectively; 
that  is  to  say,  that  in  all  cases  where  mining  leases  are 
granted,  some  part  of  the  rent  is  to  be  paid  to  the  com- 
missioners, whatever  may  be  the  value  of  the  benefice. 

Incumbents  of  benefices  are  also  now  empowered  by  an  Farm  leases  by 
act  of  parliament d  passed  in  the  same  year  as  the  act  in<M»t*nte« 
which  has  been  last  mentioned,  to  demise  their  lands  for 
a  term  certain  for  farming  purposes. 

The  lease  for  such  purposes  must  be  by  deed,  with  the  For  terms  of 
consent  of  the  patron  ana  the  bishop  and  of  the  lord  of  the  14  *****' 
manor;  if  the  lands  are  copyhold,  such  consents  to  be 
testified  by  their  being  parties  to  and  executing  the  deeds; 
and  such  lease  may  be  for  any  term  not  exceeding  fourteen 
yean,  to  take  effect  in  possession. 

The  restrictions  and  conditions,  subject  to  which  such  Subject  to  re- 
leases may  be  granted,  are,  diUon8n&  °°n" 

1st  There  shall  be  reserved  in  every  such  lease,  payable  !  on8' 
to  the  incumbent  quarterly  in  every  year  during  tne  con- 
tinuance of  the  term  thereby  granted,  the  best  yearly  rent 
that  can  be  reasonably  gotten  for  the  same,  without  taking 
any  fine,  or  any  thing  in  the  nature  thereof,  for  granting 
wch  lease. 

2nd.  No  such  lessee  shall  be  made  dispunishable  for 
waste  by  any  clause  or  words  to  be  contained  in  such 
lease. 

3rd.  The  lessee  shall  thereby  covenant  with  the  incuni-  Covenants  in 
bent  granting  the  lease  and  his  successors  :  tbe  kase. 

a.  For  due  payment  of  the  rent  thereby  to  be  reserved, 
and  of  all  taxes,  charges,  rates,  assessments  and  imposi- 
tions whatsoever  which  shall  be  payable  in  respect  of  the 
premises  thereby  leased. 

4.  That  he  will  not  assign  or  underlet  any  of  the  here- 
ditaments comprised  in  such  lease  for  all  or  any  part  of 
the  term  thereby  granted,  without  the  consent  of  the  bishop 
of  the  diocese,  and  the  patron  and  incumbent  of  the  bene- 
fice, to  be  testified  by  their  respectively  being  parties  to 
and  sealing  and  delivering  the  deed  or  instrument  Dy  which 
my  such  assignment  or  under-lease  may  be  effected, 
c.  That  he  will  in  all  respects  cultivate  and  manage  the 

«  6  Vict  c.  *7. 
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Certain  cove- 
nant* shall  not 
be  considered 
premiums!  &e« 


lands  thereby  leased  according  to  the  most  improved  system 
of  husbandry  in  that  part  of  the  country  where  such  lands 
are  locally  situated,  so  far  as  such  system  may  not  be 
inconsistent  with  any  express  stipulation  to  be  contained 
in  such  lease. 

d.  That  he  will  keep  and  at  the  end  of  the  term  leave 
all  the  lands  comprised  in  such  lease,  together  with  the 
gates,  drains  and  fences  of  every  description,  and  other 
fixtures  and  things  thereupon,  or  belonging  thereto,  in 
good  and  substantial  repair  and  condition. 

e.  That  he  will,  at  all  times  during  the  continuance  of 
the  term,  keep  the  buildings  comprised  in  such  lease,  or 
to  be  erected  during  the  term  upon  the  lands  thereby 
demised,  or  on  any  part  thereof,  insured  against  damage 
by  fire,  in  the  joint  names  of  the  lessee  and  of  the  incum- 
bent of  the  benefice  for  the  time  being,  in  three -fourths 
at  the  least  of  the  value  thereof ;  and  that  he  will  lay  out 
the  money  to  be  received  by  virtue  of  any  such  insurance! 
and  all  such  other  sums  of  money  as  shall  be  necessary  in 
substantially  rebuilding,  repairing  and  reinstating,  under 
the  direction  of  a  surveyor  to  be  for  that  purpose  appointed 
by  the  incumbent  of  such  benefice  for  the  time  being  and 
such  lessee,  by  some  writing  under  their  respective  hands, 
such  messuages  or  buildings  as  shall  be  destroyed  or  da- 
maged by  fire. 

4th.  There  shall  be  inserted  in  every  such  lease  a  reser- 
vation, for  the  use  of  such  incumbent  and  his  successors, 
of  all  timber  trees,  and  trees  likely  to  become  timber,  and 
of  all  saplings  and  underwoods,  and  of  all  mines  and 
minerals. 

5th.  There  shall  also  be  inserted  a  power  of  re-entry, 
in  case  the  rent  thereby  to  be  reserved  shall  be  unpaid  for 
the  space  of  twenty-one  days  next  after  the  same  shall 
become  due,  or  in  case  the  lessee  shall  be  convicted  of 
felony,  or  shall  become  a  bankrupt,  or  shall  take  the 
benefit  of  any  act  of  parliament  for  the  relief  of  insolvent 
debtors,  or  shall  compound  his  debts,  or  assign  over  his 
estate  and  effects  for  payment  thereof,  or  in  case  any  exe- 
cution shall  issue  against  him  or  his  effects,  or  in  case 
such  lessee  shall  not  from  time  to  time  duly  observe  and 
perform  all  the  covenants  and  agreements  on  his  part  in 
such  lease  to  be  contained. 

6th.  The  lessee  in  each  such  lease  shall  execute  the 
same  or  a  counterpart  thereof. 

Any  stipulation,  covenant,  condition  or  agreement  in 
any  such  lease,  on  the  part  of  the  lessee,  for  the  adoption 
and  use  of  any  particular  mode  or  system  of  cultivation, 
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or  for  the  drainage,  or  subdividing,  or  embanking  or  warp- 
ing of  all  or  any  of  the  lands  comprised  in  such  lease,  or 
for  the  erection  of  any  new  or  additional  farm-houses, 
barns,  &c,  which  may  be  requisite,  or  for  repairing  or 
making  any  substantial  improvements  on  the  premises,  or 
for  the  payment  of  any  additional  rent  or  rents,  or  penalty 
on  breach  of  any  of  the  covenants  or  agreements  contained 
in  any  such  lease,  shall  not  be  deemed  or  construed  to  be 
a  fine  or  consideration  for  granting  such  lease  within  the 
meaning  of  the  act :  nor  is  any  thing  in  the  act  to  be 
taken  to  preclude  the  lessor  from  covenanting  that  the 
lessee  shall  be  entitled  to  have  or  take  from  off  the  demised 
premises  brick  earth,  stone,  lime,  or  other  materials  for 
the  erection  or  repair  of  any  buildings,  or  for  the  construc- 
tion or  repair  of  drains,  or  for  any  other  necessary  im- 
provements, and  sufficient  rough  timber,  to  be  assigned 
by  the  incumbent  for  the  time  being  or  his  agent  duly 
authorised,  for  any  of  such  purposes  aforesaid,  and  for  the 
making  or  repair  of  gates  and  fences  :  and  the  custom  of 
the  country  as  to  outgoing  tenants  shall  apply  to  each 
lease  to  be  granted  under  the  act,  except  so  far  as  the 
lease  shall  contain  any  express  stipulation  to  the  contrary. 

The  term  to  be  granted  by  any  such  lease  may  be  twenty  Term  may  be 
instead  of  fourteen  years  where  the  lessee  shall  covenant  in  2<?  y6ar8m  cer- 
his  lease  to  adopt  and  use  any  mode  or  system  of  cultivation     m  cases' 
more  expensive  than  the  usual  course,  or  to  drain  or  sub- 
divide,  or  embank  and  warp,  at  his  expense,  any  part  of 
the  premises,  or  to  erect,  at  his  own  expense,  on  the  pre- 
mises, any  buildings,  or  to  repair  in  a  more  extensive 
manner  than  is  usually  required  of  lessees  of  farms  any 
buildings  on  the  premises,  or  in  any  other  manner  to  im- 
prove the  premises  at  his  expense.6 

From  the  lands  which  may  be  demised  under  the  power  Home  and 
thus  conferred,  there  is  an  exception  as  to  the  parsonage-  pr^|D  *,ebe  , 
house,  garden  and  premises,  and  as  to  ten  acres  of  glebe  an    eicept   * 
which  may  be  situated  conveniently  for  occupation,  and 
which  must  be  reserved  out  of  such  lease,  unless  the  glebe 
is  more  than  five  miles  from  the  parsonage,  in  which  case 
the  exception  does  not  apply/ 

The  details  and  matters  to  be  observed  in  the  grant  of  Particulars  to 
these  farm  leases  are,  *  1^7  we'll 

That  before  any  such  lease  is  granted,  a  surveyor  is  to  leases, 
be  appointed,  who  is  to  make  maps,  certificates,  valuations 
and  reports,  as  directed  in  the  act,  respecting  such  pro- 
posed lease ;  or  if  there  is  any  existing  map  of  the  lands, 
it  may  be  used  by  him  for  this  purpose.8 

•  Sect,  1.  '  Sect  2.  •  Sect  3. 
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The  execution  of  such  lease  by  the  bishop  and  patron 
is  to  be  conclusive  evidence  that  tne  lands  are  proper  to  be 
leased,  that  the  rent  is  the  best  that  can  be  gotten,  and 
that  all  the  covenants  are  proper.1* 

A  lease  granted  under  the  act  can  only  be  surrendered 
by  a  deed,  to  which  bishop,  patron  and  incumbent  are  all 
parties ;  and  such  surrenders  have  operation  only  from  the 
time  when  such  deed  is  duly  executed  by  such  parties.' 

In  cases  of  peculiars  belonging  to  bishops,  such  bishops 
are  to  exercise  within  their  peculiars  the  several  powers 
which  they  are  called  upon  by  the  act  to  exercised 

The  provisions  of  the  act  as  to  the  persons  by  whom 
consent  is  to  be  riven  in  particular  cases,  are  similar  to 
those  of  the  act  before  mentioned  for  enabling  building 
leases  to  be  granted ;  and  the  powers  of  the  act  are  made 
to  extend  to  lands,  &c.  held  in  trust  for  incumbents  in  the 
same  manner  and  according  to  the  same  provisions  as 
have  been  already  mentioned  in  speaking  of  the  former 
act.1 

The  part  of  every  such  lease  belonging  to  the  incum- 
bent, or  in  case  there  shall  not  be  more  than  one  part  of 
any  such  lease,  an  attested  copy  thereof,  and  every  sur- 
render to  be  made  under  this  act,  together  with  the  writing 
by  which  a  surveyor  shall  have  been  appointed,  and  the 
map  or  plan,  or  copy  of  or  extract  from  a  map  or  plan, 
certificate,  valuation  and  report  directed  to  be  made  before 
the  granting  of  such  lease,  snail,  within  six  calendar  months 
next  after  the  date  of  such  lease,  be  deposited  in  the  office 
of  one  of  the  registrars  of  the  diocese  wherein  such  bene- 
fice shall  be  locally  situated,  to  be  perpetually  kept  and 
preserved  therein,  except  where  the  benefice  shall  be  under 
the  peculiar  jurisdiction  of  any  archbishop  or  bishop,  in 
which  case  the  several  documents  before  mentioned  shall 
be  deposited  in  the  office  of  the  registrar  of  the  peculiar 
jurisdiction  to  which  such  benefice  shall  be  subject ;  and 
such  registrars  respectively,  or  their  deputies,  shall,  upon 
any  such  deposit  being  so  made,  sign  and  give  to  the 
incumbent  a  certificate  of  such  deposit ;  and  such  lease 
or  attested  copy  and  other  documents  so  to  be  deposited 
shall  be  produced  at  all  proper  and  usual  hours,  at  such 
registry,  to  the  incumbent  of  the  benefice  for  the  time 
being,  or  to  the  patron  of  such  benefice  for  the  time  being, 
or  to  any  person  on  their  or  either  of  their  behalf  applying 
to  inspect  the  same ;  and  an  office  copy  thereof,  respec- 
tively certified  under  the  hand  of  the  registrar  or  his  de- 


fa  Sect  4. 
k  Sect  6. 


*  Sect.  5. 

1  See  these  provisions  ante. 
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puty  (and  which  office  copy,  so  certified,  the  registrar  or 
his  deputy  shall  in  all-  cases,  upon  application  in   that 
behalf,  give  to  the  incumbent  for  the  time  being  of  such 
benefice,)  shall,  in  any  action  against  the  lessee,  and  in  all 
other  cases,  be  admitted  and  allowed  in  all  courts  what- 
soever as  legal  evidence  of  the  contents  of  such  lease,  or  office  copies  to 
of  any  such  other  document,  and  of  the  due  execution  of  ■»  evidence, 
the  counterpart  of  such  lease  by  the  lessee,  if  there  shall 
be  any  counterpart,  and  of  the  due  execution  of  the  lease, 
and  of  every  other  document,  by  the  parties  who,  on  the 
face  of  such  office  copy,  shall  appear  to  have  executed  the 
same :  and  every  such  registrar  shall  be  entitled  to  the  Fees  to  the 
ram  of  five  shillings  for  so  depositing  such  documents  registrar, 
and  for  certifying  the  deposit  thereof,  and  the  sum  of  one 
shilling  for  each  search  and  inspection,  and  the  sum  of 
sixpence,  over  and  besides  the  stamp  duty  (if  any),  for 
each  folio  of  seventy-two  words  of  each  office  copy  so 
certified. 


Section  3. 

Purchase  and  Alienation  of  Lands  by  Ecclesiastical 
Corporations. 

Ecclesiastical  corporations  may  hold  those  freehold  es-  Prohibited  from 
tates  that  have  been  transmitted  to  them  by  their  pre-  purchasing 
decessors.  They  are  however  prohibited  by  several  ancient  geDera  y' 
and  modern  laws,  usually  called  the  statutes  of  mortmain, 
from  purchasing  more  lands  without  a  license  from  the 
crown.  But  the  power  of  suspending  statutes  by  regal 
authority  only,  being  declared  illegal  at  the  Revolution,  it 
was  deemed  prudent  to  give  a  parliamentary  sanction  to 
licenses  in  mortmain.  This  was  done  by  7  &  8  Will.  III. 
c  37,  by  which  it  was  enacted  that  it  should  be  lawful  for 
the  lung,  his  heirs  and  successors,  to  grant  to  any  person 
or  persons,  bodies  politic  or  corporate,  their  heirs  and  suc- 
cessors, licenses  to  alien  in  mortmain,  and  also  to  purchase, 
acquire,  take  and  hold  in  mortmain,  in  perpetuity  or  other- 
wise, any  lands,  tenements,  rents  or  hereditaments  what- 
soever.111 

It  was  formerly  the  practice,  before  a  license  of  mortmain  Licenses  of 
was  granted,  to  sue  out  a  writ  of  ad  quod  damnum,  in  mortmain, 
order  to  ascertain  whether  such  a  license  would  be  pre- 
judicial to  the  king  or  others.     But  Mr.  Hargrave  says 
that  he  was  well  informed  that  writs  of  this  kind  had  not 

»  1  Inst.  99  a,  n.  1. 
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been  usual  on  granting  mortmain  licenses  since  the  statute 
7  &  8  Will.  HI." 

It  would  be  unnecessary  to  enter  in  detail  into  any  of 
the  provisions  of  these  statutes  of  mortmain,  because  the 
prohibition  from  acquiring  lands  is  the  general  rule,  from 
which  all  the  excepted  cases  will  be  noticed  in  the  follow- 
ing sections.     Blackstone  observes  upon  the  address  and 
subtle  contrivances  by  which  ecclesiastics  were  for  a  long 
time  able  to  avoid  the  effect  of  the  statutes,  until  succes- 
sive parliaments,  pursuing  them  through  all  their  finesses, 
at  last,  though  with  difficulty,  gained  the  victory.0 
Prohibited  from      And  as  ecclesiastical  corporations  are  restrained  from 
ali^UD8  &'     acquiring  lands,  so  are  they  by  the  statutes  1  Eliz.  c.  19, 
nera  y*  and  13  Eliz.  c.  10,  restrained,  generally,  from  every  mode 

of  alienation  except  leasing,  which    has   been  already 
treated  of.    As  this  restriction  is  also  the  general  rule,  it 
Charging  bene-  w^  be  unnecessary  to  enter  into  details,    ft  follows  as  a 
fices.  consequence,  and  is  further  declared  by  statute,0  that  all 

chargings  of  any  benefice  with  cure  with  any  pension  or 
any  profit  out  of  the  same,  so  far  as  any  such  charge 
would  continue  beyond  the  life  of  the  incumbent  granting 
it,  would  be  altogether  void.  During  the  life  of  the  incum- 
bent it  appears  to  be  considered  that  the  charge  is  not  so 
much  upon  the  benefice  as  upon  the  interest  of  the  incum- 
bent therein,  so  that  such  charges  are  not  attended  to 
until  all  the  payments  usually  made  out  of  the  profits  for 
the  use  of  the  benefice  in  every  way  have  been  fully 
satisfied.0 
Protection  The  alienation  of  lands,  the  property  of  ecclesiastical 

against  alien-  corporations,  is  prevented  to  that  extent,  that  they  can 
neither  bar  their  successors  by  wilful  alienation,  nor  by 
their  neglect  to  take  care  of  their  own,  until  a  consider- 
able lapse  of  time  has  been  permitted.  Thus  the  right  to 
them  cannot  be  barred  by  a  fine  levied  by  the  parties  in 
possession,  nor,  since  the  passing  of  the  statute  of  3  4  4 
Will.  IV.  c.  72,  by  the  more  simple  mode  of  assurance, 
substituted  in  lieu  of  a  fine.  For  ecclesiastical  corpora- 
tions (and  in  general  all  ecclesiastical  persons),  who  were 
seised  in  right  of  their  churches  only,  and  had  not  an 
absolute  estate  in  their  possessions,  being  restrained  from 
alienations,  save  in  such  manner  as  we  have  before  men- 
tioned, were  not  only  prohibited  from  levying  fines,  but 
could  not  even  bar  their  successors  by  their  nonclaim. 

»  See  1  Cm.  Dig.  63,  64.  ■  2  Black.  Com.  268. 

•  13  Eliz.  c.  20,  repealed  by  43  Geo.  3,  c.  84,  and  revived  again  by  57 
Geo.  3,  c.  99. 
p  See  post,  Sequestration* 
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Thus  in  a  case  in  13  James  I.q  where  a  fine  and  five  Fine  and  non- 
yearc nonclaim  was  set  up  in  bar  to  an  ejectment,  brought  ^^"ionae/ 
by  the  president  and  fellows  of  Magdalene  College,  one  gregate. 
of  the  points  was,  whether  the  president  and  fellows  were 
barred  by  the  fine  and  nonclaim,  and  it  was  resolved,  that 
the  right  of  the  college  was  not  barred,  for  the  words 
of  the  statute  13  Eliz.,  which  prohibits  all  ecclesiastical 
corporations  from  alienation,  were,  "  That  all  leases,  gifts, 
grants,  feoffments,  conveyances,  or  estates  to  be  made, 
had  or  suffered  by  any  master  and  fellows  of  any  college, 
4c,  to  any  person  or  persons,  &c.  (except  leases),  snail 
be  utterly  void,  and  of  none  effect,  to  all  intents,  construc- 
tions and  purposes."     So  that  when  a  fine  was  levied, 
and  no  claim  was  made  for  five  years,  there  was  a  convey- 
ance permitted  and  suffered  by  the  president  and  fellows 
of  the  college ;  and  it  would  have  been  of  no  effect  to  have 
prohibited  the    president  and  fellows  themselves  from 
making  conveyances  of  their  lands,  if  they  were  allowed 
to  have  a  power  by  their  permission  and  nonclaim  to  bar 
their  successors/ 

A  bishop,  dean,  or  any  other  ecclesiastical  corporation  Corporation 
sole,  might  be  himself  barred  by  his  own  nonclaim ;  as,  if  I£lerT^n 
he  neglected  to  make  his  claim  within  five  years  after  a  c|arim%   y  non" 
fine  was  levied  of  an  estate,  to  which  he  was  entitled  in 
right  of  his  bishopric,  &c.  he  would  be  barred  during  his 
Hie ;  but  his  successors  would,  in  such  a  case,  be  allowed 
five  years  to  avoid  the  fine,  from  the  time  of  their  becom- 
ing entitled  to  the  lands ;  and  formerly  this  would  have 
extended  to  the  case  of  each  successor,  as  according  to 
the  old  doctrine,  nullum  tempus  occurrit  ecclesue. 

But  now  by  the  statute  3  &  4  Will.  IV.  c.  27,  it  is  en-  Term  of  sixty 
acted,  "That  it  shall  be  lawful  for  any  archbishop,  bishop,  yemtor  iwoin- 
dean,  prebendary,  parson,  vicar,  master  of  hospital,  or  ^^J^68  an 
other  spiritual  and  eleemosynary  corporation  sole,  to  make 
an  entry  or  distress,  or  to  bring  an  action  or  suit  to  re- 
cover any  land  or  rent  within  such  period  as  is  there  men- 
tioned, next  after  the  time  at  which  the  right  of  such  cor- 
poration sole,  or  of  his  predecessor,  to  make  such  entry  or 
distress,  or  to  bring  such  action  or  suit,  shall  have  first 
accrued,  that  is  to  say,  the  period  during  which  two  per- 
sons in  succession  shall  have  held  the  office  or  benefice,  in 
respect  whereof  such  land  or  rent  shall  be  claimed,  and 
six  years  after  a  third  person  shall  have  been  appointed 
thereto,  if  the  times  of  such  two  incumbencies,  and  such 
term  of  six  years,  taken  together,  shall  amount  to  the  full 

i  Magdalsu  College  can,  \\  Rep.  78b;  1  Roll.  Rep.  151. 
'  See  HowUt  v.  Carpenter,  3  Keb.  776. 


Digitized  by 


Google 


242 


LANDS  OP  ECCLESIASTICAL  CORPORATIONS. 


Present  state  of 
the  law. 


Exception  in 
case  of  leases 
under  special 
powers. 


When  attorney- 
general  should 
be  a  party  in 
setting  aside  too 
long  leases. 


period  of  sixty  years ;  and  if  such  times  taken  together 
shall  not  amount  to  that  full  period,  then  during  such 
further  number  of  years  as  will,  with  the  time  of  the  hold- 
ing of  such  two  persons  and  such  six  years,  make  up  the 
full  period  of  sixty  years. 

Whether,  therefore,  the  alienation  of  lands,  formerly  the 
property  of  an  ecclesiastical  corporation  sole,  has  been 
made  by  fine,  or  by  a  substituted  assurance  in  lieu  thereof, 
or  by  mere  laches  and  nonclaim,  the  two  first  successors 
cannot  be  bound  thereby ;  and  the  alienation  is  at  any 
time  voidable  at  their  instance,  and  so  with  the  third  suc- 
cessor during  the  first  six  years  of  his  incumbency ;  nor 
would  it  make  any  difference  in  his  right,  although  the 
two  preceding  incumbencies  might  have  together  lasted  for 
a  century  or  more.  And  the  alienation  would  be  also  void- 
able at  the.  instance  of  a  succeeding  incumbent,  although 
twenty  or  more  incumbencies  might  have  intervened,  until 
full  sixty  years  had  elapsed,  since  the  time  at  which  a  right 
to  make  such  entry  or  distress,  or  to  bring  such  action  or 
suit,  as  in  the  act  mentioned,  had  occurred.  So  that  the 
two  events  must  concur  ere  the  successor  can  be  barred 
of  his  right ;  the  lapse  of  sixty  years,  and  the  lapse  of  two 
whole  incumbencies,  with  the  first  six  years  of  toe  third. 

But  in  a  case  where  a  special  act  of  parliament  em- 
powered a  vicar,  with  the  approbation  of  the  vestry  for  the 
time  being,  to  grant  or  demise  a  certain  piece  of  land 
(which  had  been  assigned  to  him  as  a  provision  under  a 
former  act)  to  any  person  or  persons  whomsoever,  for  such 
term  or  number  or  years,  at  and  under  such  rent,  revere 
sions,  and  payments  as  to  him  and  them  should  seem 
meet ;  and  by  virtue  of  the  power  so  given  to  him,  the 
vicar  had  demised  the  piece  of  land  for  999  years,  so  as 
in  fact  to  amount  to  a  complete  alienation  of  it,  it  was 
attempted  by  a  succeeding  vicar  to  set  aside  the  lease  as 
inequitable,  and  an  information  and  bill  were  filed  in 
Chancery  for  that  purpose.  The  Court  held  that,  as  the 
provisions  of  the  act  of  parliament  appeared  to  have  been 
complied  with,  there  was  no  case  for  its  interference ;  and, 
notwithstanding  the  excessive  length  of  the  lease,  the  de- 
murrer to  the  bill  was  allowed ;  and  in  that  case  it  was 
also  said,  that  the  attorney-general  was  not  a  proper  party 
in  a  case  of  that  kind,  but  that  the  vicar  might  alone  have 
filed  a  bill ;  that  the  king  or  his  attorney-general  had  no 
other  interest  in  a  suit  of  that  nature,  than  that  of  vindi- 
cating the  rights  of  the  church ;  which  interest  was  the 
same  in  the  case  of  tithes  subtracted,  in  which  the  attor- 
ney-general never  joins  in  a  suit  for  the  recovery  of  them. 
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And  it  may  be  inferred  generally,  from  what  was  said  in 
the  above  case,  that  except  where  the  patronage  is  vested 
in  the  crown,  the  attorney-general  would  not  be  a  neces- 
sary party  in  a  proceeding  to  set  aside  the  leases  of  eccle- 
siastical corporations  sole.* 


Section  4. 

Exceptions  from  the  Statutes  of  Mortmain.— Exchange 
of  Olebe  £ands. 

In  consequence  of  the  double  restriction  before  spoken  Difficulties  of, 
of,  upon  the  purchasing  or  alienating  lands,  it  was  im-  former,y« 
possible  for  ecclesiastical  persons  to  effect  any  exchanges 
of  their  lands,  however  beneficial  such  an  exchange  might 
have  been  for  all  parties,  without  some  special  act  of  par- 
liament passed  for  that  particular  purpose,  or  as  appears 
by  the  books  to  have  been  done  upon  at  least  one  occa- 
sion,1 a  decree  made  in  Chancery  to  confirm  an  exchange 
of  glebe  for  other  lands. 

In  fact,  so  (great  was  formerly  the  difficulty  of  effecting 
a  legal  and  valid  exchange  of  glebe  for  other  lands,  that 
Dr.  Burn  mentions  a  practice  that  had  sometimes  ob- 
tained, without  the  sanction,  or  rather  in  defiance  of  the 
law. 

As  exchanges,  he  says,  in  either  of  the  ways  above- 
mentioned,  viz.  by  special  act  of  parliament,  or  by  decree 
in  chancery,  cannot  be  made  without  considerable  ex- 
pense, it  hath  been  sometimes  practised  (especially  in 
laying  together  small  quantities  of  land  for  the  sake  of 
enclosure  and  improvement)  for  the  incumbent  to  make 
an  exchange  during  his  own  time,  in  which  his  successors 
will  also  find  the  same  advantage,  until  by  length  of  time 
all  remembrance  where  the  lands  formerly  lay  shall  be 
worn  out ;  which,  although  it  doth  not  operate  to  effect  a 
legal  title,  yet  no  person  being  grieved  tnereby,  will  pro- 
bably never  be  inquired  into  and  disannulled." 

A  practice  more  unsafe,  inefficient,  and  likely  to  be  pro- 
ductive of  litigation,  it  is  scarcely  possible  to  conceive ;  for 
it  is  not  always  real,  but  as  frequently  supposed  grievance, 
or  some  quarrel  aliunde  that  leads  to  litigation  on  such 
matters ;  and  like  all  other  matters  in  which  the  strict 
l^al  method  is  departed  from,  the  advantage  to  be  imme- 

■  Attorney-General  v.  Moan  and  others,  2  Madd.  294. 

1  Merge*  t.  Clerk,  Ch.  R.  6  Car.  and  cited  in  Barn,  £.  L. 

"2B«m,E.L.901. 
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diateiy  derived  could  scarcely  ever  compensate  for  the 
possible  future  inconvenience. 
First  allowed  in      The  impossibility  of  effecting  legal  exchanges  of  glebe 
particular  cases.  ian(j8  was  found  to  be  so  great  an  inconvenience,  that  in 
legislating  for  the  augmentation  of  livings  under  Queen 
Anne's  Bounty,  the  opportunity  was  taken  for  excepting 
such  cases  from  the  inconvenient  general  rules  of  restric- 
tion ;  and  it  was  enacted,  that  it  should  be  lawful  for  the 
incumbent,  patron,  and  ordinary  of  any  such  augmented  liv- 
ing or  cure,  to  exchange  all,  or  any  part  of  the  estate  so 
settled,  for  the  augmentation  thereof,  for  any  other  estate 
in  lands  or  tithes  of  equal  or  greater  value,  to  be  conveyed 
to  the  same  uses;x  and  subsequently  all  messuages  and 
lands  belonging  to  such  augmented  livings,  that  is,  whe- 
ther belonging  to  such  benefices  originally  or  given  to 
them  in  augmentation,  were  permitted  to  be  exchanged 
in  like  manner.7 
Now  permitted       The  general  restrictions  against  exchange  have,  by  the 
generally.  statute  65  Geo.  HI.  c.  147,  been  removed ;  and  the  pre- 

sent state  of  the  law  upon  that  subject,  so  far  as  regards 
direct  exchange,  is,  for  the  most  part,  regulated  by  that 
act,  whereby  it  is  made  lawful  for  the  parson,  vicar,  or 
other  incumbent  for  the  time  being,  of  any  ecclesiastical 
benefice,  by  deed  indented  and  registered  as  is  therein 
mentioned,  with  the  consent  of  the  patron  of  such  benefice 
and  of  the  bishop  of  the  diocese,  to  grant  or  convey  to  any 
person  or  persons,  or  corporations  sole  or  aggregate,  the 
parsonage  or  glebe  house,  with  the  appurtenances,  and 
the  glebe  lands,  and  any  pastures,  feedings,  or  right  of 
common  or  way  appendant,  or  any  parts  of  die  same  be- 
longing to  any  such  benefice,  in  exchange  for  any  house, 
buildings,  gardens,  &c,  and  any  lands,  whether  lying 
within  the  local  limits  of  such  benefice  or  not,  so  as  that 
the  same  be  situate  conveniently  for  actual  residence  or 
occupation  by  the  incumbent  thereof.  This  part  of  the 
enactment  would  get  rid  of  the  prohibition  against  the 
alienation  of  glebe  lands ;  but  it  was  also  necessary  to  get 
rid  of  the  Mortmain  Acts,  and  to  enable  the  ecclesiastical 
corporation  to  accept  and  take  the  lands  given  in  ex- 
change. It  was  therefore  by  the  same  act  also  made 
lawful  for  the  parson,  vicar,  or  incumbent  for  the  time 
being  of  such  benefice,  by  the  same  or  a  like  deed,  and 
with  the  like  consent,  to  accept  and  take  in  exchange,  to 
him  and  his  successors  for  ever,  from  any  person  or  per- 

'  1  Geo.  3,  st.  2,  c.  10. 

J  43  Geo.  3,  c.  107;  see  also  the  Gilbert  Act;  but  it  seems  quite 
sary  to  speak  of  any  powers  of  exchange  prior  to  65  Geo.  3. 
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sons,  or  corporation  sole  or  aggregate,  any  other  house 
buildings,  Sec.  and  any  other  lands,  being  of  greater  value 
or  more  conveniently  situate,  in  lieu  of  and  exchange  for 
such  lands,  &c.  so  granted  and  conveyed. 

The  lands,  &c.  thus  taken  in  exchange  by  the  incum- 
bent most  be  of  greater  value,  or  more  conveniently 
situated,  than  those  given  up  by  him  in  exchange ;  so  that 
if  the  requisite  consent  were  given,  and  the  premises  to 
betaken  in  exchange  were  evidently  more  conveniently 
situated,  it  seems  that  they  might  be  of  less  value  than 
those  given  up  by  the  incumbent  for  them;  and  such 
lands,  &c.  must  moreover  be  of  freehold  or  copyhold  te- 
nure. 

The  house,  buildings  and  appurtenances,  lands,  &c.  so  House,  &c. 
to  be  accepted  and  taken  in  exchange  by  the  incumbent,  1*ken  in.e*" 
shall  for  ever,  after  such  grant  and  conveyance  thereof,  be  JJrwSbe  the 
the  parsonage  and  glebe  house,  or  glebe  lands  and  pre-  house  of  reei- 
mises  of  the  benefice,  to  all  intents  and  purposes  whatso-  dencc> &c* 
ever,  and  shall  be  holden  and  enjoyed  by  tne  incumbent 
and  his  successors  accordingly,  without  any  license  or 
writ  of  ad  quod  damnum.* 

If  the  whole  or  any  part  of  the  premises  so  annexed  Copyhold  be- 
were,  prior  to  the  annexation,  of  copyhold  tenure,  they  ™™£  Wanted 
shall,  after  such  annexation,  become  of  freehold  tenure,  ™0  S^ncum- 
notwithstanding  any  law  to  the  contrary ;  and  in  that  case  bent, 
the  lands  given  by  the  incumbent  in  exchange  for  them 
shall  become  of  copyhold  tenure,  in  the  same  way  as  the 
lands,  in  exchange  lor  which  they  were  given,  were  prior 
to  the  annexation. a 

And  so  with  respect  to  tithes ;  for,  as  we  shall  hereafter  When  ex- 
observe,  by  common  law,  the  glebe  lands  given  in  ex-  <h*n&A  lands 
change  would  at  once  become  subject  to  tithe,  so  soon  as  tUnesX.Cmp  "^ 
they  ceased  to  be  the  property  of  the  Church.     But  it  is 
enacted  by  this  statute,  that  in  case  the  lands  conveyed  to 
the  parson,  &c.  as  the  new  glebe,  were  exempt  or  dis- 
charged from  tithe,  or  covered  with  any  modus  or  com- 
position in  lieu  thereof  prior  to  such  annexation,  then  the 
old  zlebe  lands  given  up  by  the  parson,  &c.  in  exchange 
for  them,  shall,  if  situated  in  the  same  parish,  and  in  the 
absence  of  any  express  agreement  between  the  parties  to 
the  contrary,  become  exempt  or  discharged  from  tithes,  or 
covered  by  the  modus  or  composition,  as  the  case  may  be, 
in  like  manner. b 

The  object  of  the  act  is  to  make  the  exchange  of  so  After  exchange* 
complete  a  nature,  that  the  land  formerly  glebe,  and  given  ^{'S'JJ^Jrf 
op  by  the  incumbent  in  exchange,  shall,  in  the  hands  of  °°  ° 
•Ibid.  »  6  Geo.  4,  c,  8,  s.  3.  *  65  Ceo.  3,  o.  147.  a,  2« 
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its  new  possessor,  be  liable  to  every  contingency  to  which 
tbe  land  given  up  by  him  might  have  been  liable ;  and 
iherefbrey  and  also  for  the  purpose  of  quieting  the  posses- 
sion of  the  incumbent  in  his  new  glebe,  it  is  enacted,  that 
he  shall  not  be  evicted  or  ejected  from  the  peaceable  pos- 
session or  enjoyment  of  the  house  or  lands  given  to  nim 
in  exchange  by  reason  of  any  person  or  persons,  or  cor- 
poration sole  or  aggregate,  claiming  any  right  thereto 
through  any  title  prior  to  that  of,  or  through  any  defect 
of  title  of,  the  person  or  persons,  corporation  sole  or  ag- 
gregate, who  may  have  granted  or  given  up  the  same  in 
exchange.  But  any  such  person  or  persons,  or  corpora- 
tion claiming  such  right,  are  by  that  act  authorised  and 
empowered  to  use  all  such  and  the  same  powers  and  re- 
medies in  trying  their  right  to,  and  in  obtaining  and  reco- 
vering possession  of,  any  house,  lands  and  premises  which 
may  nave  been  granted  in  exchange  by  the  incumbent,  as 
they  would  have  been  enabled  to  use  in  trying  the  right 
to,  and  in  obtaining  and  recovering  possession  of,  the  house, 
land  or  premises,  in  exchange  for  which  the  same  shall 
have  been  granted  or  given  up  by  such  incumbent  under 
the  authority  of  the  actc 

It  was  at  first  provided,  that  if  copyholds  were  given  in 
exchange,  they  must  have  held  of  some  manor  belonging 
to  the  benefice ;  and  also  that  only  thirty  acres  could  be 
exchanged :  but  both  these  restrictions  nave  been  since 
repealed.*1 

We  must  refer  to  the  next  section  for  the  various  details 
which  are  to  be  observed  and  attended  to  prior  to  and  in 
the  exchange  of  lands  under  this  act;  for  the  various 
directions  in  that  respect  are  in  the  statute  so  completely 
intermixed  with  the  directions  relating  to  lands  purchased 
as  glebe,  that  any  attempt  to  analyse  them  separately 
would  lead  to  much  unnecessary  repetition.9 
Umber  may  be  By  an  act  passed  in  the  succeeding  year/  incumbents 
of e^chaSe?^  ^  enabled>  wjth  consent  of  the  patron  and  bishop,  to 
*^'  apply  the  monies  to  arise  by  sale  of  any  timber  cut  and 
sold  from  the  glebe  lands,  tne  timber  whereof  belongs  to 
such  benefice,  either  for  equality  of  exchange,  or  towards 
or  in  part  of  equality  of  exchange,  or  for  the  price  or  pur- 
chase money,  or  towards  or  in  part  of  the  price  or  pur- 
chase money  of  any  house,  outbuildings,  yards,  gardens 
and  appurtenances  or  lands,  or  any  or  either  of  them,  by 
the  last-mentioned  act  authorised  to  be  taken  in  exchange 
or  to  be  purchased,  and  from  and  after  such  exchange  or 

c  55  Geo.  3,  c.  147,  s.  3.  «  See  6  Geo.  4,  c.  8. 

«  See  the  dttatlt  next  section.  '  56  Geo.  3,e»  52. 
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purchase,  to  be  annexed  to,  and  to  be  and  become  the 
parsonage  and  glebe  house  and  glebe  lands  of  such  be- 
nefice. 

Exchanges  of  land,  in  the  particular  case  of  unions  of  be-  United  bene- 
nefices,  win  be  found  treated  of  under  the  head  of  Unions.*  fices- 

Since,  however,  there  might  be  many  cases  in  which  no  House  of  resi- 
direct  exchange  could  be  effected,  power  has  been  given  ^nce»  &c«  may 
in  certain  cases,  and  subject  to  certain  restrictions,  to  othwpurcha^ 
effect  what  would  be  equivalent  to  an  exchange  in  the  in  its  stead, 
following  manner.     Where  the  residence  house,  &c.  be- 
longing to  any  benefice  is  inconveniently  situated,  or  where 
it  is  thought  advisable  to  sell  and  dispose  thereof,  or  where 
any  buildings,  &c.  belonging  to  the  benefice  are  so  old 
and  ruinous,  that  it  would  be  inexpedient  to  expend  money 
in  repairing  them,1  the  incumbent  of  the  benefice  is  au- 
thorised and  empowered,  with  the  consent  of  patron,  ordi- 
nary and  archbishop,  to  be  signified  by  their  executing  the 
deed  of  conveyance,  to  sell  such  house,  &c.  with  any  land 
contiguous,  not  exceeding  twelve  acres,  in  any  such  manner 
as  to  the  patron,  ordinary  and  archbishop  may  appear  best, 
and  to  convey  the  same  away  accordingly.    The  purchase 
money  in  such  a  case  is  to  be  paid  to  the  governors  of 
Queen  Anne's  Bounty>  to  be  applied  by  them  in  the  erec- 
tion or  purchase  of  some  other  house  and  offices  or  land 
for  the  site  of  a  house,  with  land  contiguous,  not  exceed- 
ing twelve  acres,  such  purchase  to  be  approved  of  by  the 
patron  and  ordinary,  the  approval  being  signified  under 
their  hands,  and  deposited  in  the  registry  of  tne  diocese.1 

The  manner  in  wnich  the  consent  of  the  patron  is  to  be  Contents,  how 
testified  in  particular  cases,  is  the  same  as  tnat  mentioned  testified, 
in  the  succeeding  section,  in  the  case  of  purchases  and 
exchanges  under  66  Geo.  III.  c.  147. 

The  governors  of  Queen  Anne's  Bounty  are  also  further  Money  from 
empowered  to  lay  out  and  invest  such  purchase  monies  in  tale  may  be  in- 
Sttch  manner  as  they  may  think  proper,  adding  the  accu-  ^^^de11 
mulation  of  interest  to  the  principal,  and  so  from  time  to  parc  *"*  ma  e* 
time,  so  long  as  the  same  shall  remain  in  their  hands,  or 
until  the  same,  or  so  much  thereof  as  shall  be  required, 
shall  have  been  applied  and  disposed  of  by  them  as  Tbefore 
directed ;  and  in  case,  after  the  complete  execution  of  the 
duty  or  trust  imposed  on  them,  or  of  so  much  thereof  as 
shall  be  in  their  power,  any  sum  of  money  shall  remain  in 
their  hands  undisposed  of,  such  surplus  snail  be  appointed 
by  them  to  the  benefice  on  account  of  which  the  same 
snail  have  been  received,  and  shall  be  applicable  and  dis- 

*  See  post.  *  See  amendment  by  2  &  3  Vict.  c.  49,  s.  17. 

1  lVict.c.23,e§.7,8,9. 
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posable  by  them  for  the  benefit  of  such  benefice,  in  such 
manner  and  with  such  powers  of  investment,  and  other 
powers  and  authorities  m  all  respects,  according  to  the 
rules  and  regulations  of  the  governors  for  the  time  being, 
as  if  the  monies,  or  the  stocks  or  funds  which  might  be 
purchased  therewith,  had  been  appropriated  by  the  said 
governors  to  such  benefice,  out  ot  the  general  funds  and 
profits  of  the  said  governors  or  otherwise,  for  the  benefit 
and  augmentation  thereof.11 

Power  is  also  given  to  sell  lands,  &c.  which  have  been 
purchased  for  or  annexed  to  benefices,  for  the  augmenta- 
tion thereof,  by  the  governors  of  Queen  Anne's  Bounty; 
but  in  such  cases,  the  consent  of  the  governors,  patron  and 
ordinary  to  every  such  sale  shall  be  testified  by  their  re- 
spectively executing  the  deed  or  other  assurance,  by  which 
the  lands,  &c.  shall  be  conveyed  or  assured ;  except  that 
in  the  case  of  any  copyhold  land,  which  shall  be  conveyed 
or  assured  by  surrender,  such  consent  may  be  testified  by 
any  writing  under  the  corporate  seal,  or  the  hand  and  seal 
of  each  of  the  consenting  parties,  which  writing  shall  be 
produced  to  the  lord  or  steward  of  the  manor  of  which  the 
said  premises  shall  be  holden,  and  shall  be  a  sufficient 
authority  to  him  for  accepting  from  the  incumbent  and 
other  necessary  parties  a  surrender  of  the  same  premises, 
and  such  writing  shall  be  entered  with  the  surrender  upon 
the  court  rolls  of  the  said  manor.1  If  the  lands,  &c. 
which  have  been  so  appropriated  or  annexed,  and  which 
it  is  thought  to  be  desirable  to  dispose  of,  are  situate  within 
the  parish,  the  consent  of  the  archbishop  is  made  requisite 
in  addition  to  the  above.1" 


Section  5. 

Exceptions  from  the  Statutes  of  Mortmain. — Lands  taken 
as  Glebe,  frc.  by  virtue  of  certain  Statutes. 

Besides  the  powers  of  exchange  spoken  of  in  the  last 
section,  several  modern  statutes  have  been  passed  in  favour 
of  the  church,  enabling  incumbents,  as  such,  to  take  and 
hold,  and  giving  every  facility  and  encouragement  to  per- 
sons disposed  to  give  lands,  &c.  for  the  perpetual  use  of 
the  benefice.  Of  the  extent  to  which  the  general  revenues 
of  the  church  may  have  been  augmented  by  these  means 
we  have  no  accurate  means  of  judging ;  but  it  will  be  re- 
*  2  U  3  Vict.  c.  49,  s.  14.  >  Ibid.  ».  15.  "Sect  16. 
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membered,  that  when  lands  have  once  been  given  by  virtue 
of  these  statutes,  they  can  never  again  be  alienated  without 
an  equivalent  received. 

The  first  provision  of  this  kind  which  we  shall  have  to  Grants  by  im- 
mention  (for  in  speaking  of  a  subject  somewhat  compli-  proprietors  0f 
cated  it  will  be  best  to  keep  the  chronological  order  of  the  x{\  car.  2, 
statutes)  is  that  by  which  power  is  given  to  the  impro-  a.d.  166ft! 
priators  of  tithes  to  unite  the  same  to  the  parsonage  or 
vicarage  of  the  chapel  where  they  lie,  or  to  settle  the  same 
in  trust  for  the  benefit  of  the  parsonage,  vicarage,  or  curacy 
where  the  parsonage  is  impropriate,  without  any  license  of 
mortmain.0 

The  whole  of  the  statute  which  contains  the  above  pro- 
vision was  by  mistake  repealed  by  the  statute  1  &  2  Vict, 
c  106,  but  has  been  since  revived  by  an  act  passed  in  the 
6  &  7  Vict  c.  37  ;  and  the  provisions  of  a  statute  passed 
in  the  29th  year  of  Charles  the  Second,  for  the  purpose  of 
confirming  particular  augmentations  that  had  oeen  then 
made,  would  apply  to  those  under  the  preceding  act,  so  far 
as  giving  to  the  persons  in  whose  favour  the  augmentation 
had  been  made  all  remedies  for  recovery  of  the  tithes,  &c. 
granted  to  them. 

Between  the  times  of  the  passing  the  first  and  the  last 
statutes  above-mentioned,  and  in  the  year  1831,  an  act 
was  passed,  by  which  the  provisions  of  the  first-mentioned 
act  were  considerably  extended.  We  have  therefore  spoken 
of  the  power  as  given  generally ;  but  the  extending  act 
relates  to  details  which  appear  to  be  unnecessary  here  :  it 
may  be  sufficient  to  say,  that  they  are  such  as  would  en- 
able the  augmentation  to  be  made  whether  the  tithe  has 
been  commuted  for  rent-charge  or  not.  But  no  benefice 
may  by  this  means  be  augmented  to  above  the  yearly 
value  of  300Z. ;  such  annual  value  to  be  ascertained  in 
such  manner  as  is  hereafter  mentioned  in  the  case  of 
endowments  made  to  new  churches.0 

The  next  provisions  to  be  mentioned  are  those  by  which  Grants  loQueen 
persons  are  empowered  to  grant  and  convey  to  the  Go-  £ nD*8 ^naiy 
vernors  of  Queen  Anne's  Bounty  Fund.     For  every  person  2  &  3  Anne, 
having  in  his  own  right  any  estate  or  interest  in  possession,  a.d.  1703. 
reversion,  or  contingency,  in  any  lands,  is  thereby  empow- 
ered, by  deed  inrolled  in  such  manner  and  within  such  time 
as  is  directed  by  27  Hen.  VIII.  c.  16,  or  by  will,  to  give 
and  grant  to  and  vest  in  the  said  corporation,  and  their 
successors,  all  such  his  estate,  interest  or  property,  or  any 
part  thereof,  towards  the  augmentation  of  the  maintenance 

•  17  Car.  2,  c.3,  s.  7. 

•  8*1  &2  Will, 4,  0.45,  and  pott,  3  &  4  Vict,  c.60f  s,  4. 
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General  power 
to  give  lands 
or  money ; 
43  Geo.  3, 
a.d.  1802. 


For  what  pur- 
poses* 


Restrictions, 


of  minister*  officiating  in  a  church  or  chapel  where  the 
liturgy  and  rite*  of  the  said  church  shall  be  used,  and 
having  no  settled  competent  provision  belonging  to  the 
same ;  and  to  be  for  that  purpose  applied  according  to 
the  direction  of  the  benefactor  by  such  deed  or  will ;  and 
in  default  of  such  direction,  in  such  manner  as  by  her 
majesty's  letters-patent  shall  be  appointed.  And  such 
corporation  have  full  capacity  and  anility  to  take  for  the 
purposes  aforesaid  as  well  from  such  persons  as  shall  be 
so  charitably  disposed  to  give  the  same,  as  from  all  other 
persons  as  shall  be  willing  to  sell  or  alien  any  manors, 
lands,  tenements,  goods  or  chattels,  without  any  license  or 
writ  of  ad  quod  damnum. 

Every  person  having  in  his  own  right  any  estate  or 
interest  in  possession,  reversion  or  contingency,  of  or  in 
lands  or  tenements,  or  of  property  in  any  goods  or  chat- 
tels, may,  by  deed  inrolled  in  such  manner  and  time  in 
England  as  by  27  Hen.  VIII.  c.  16,  and  in  Ireland  as  by 
10  Edw.  II.  c.  1,  or  by  will  in  writing  duly  executed  ac- 
cording to  law,  such  deed  or  will  being  duly  executed  three 
months  before  death  of  grantor  or  testator,  give  and  vest 
in  any  person  or  body  politic  or  corporate,  their  heirs  and 
successors  respectively,  any  lands  not  exceeding  five  acres, 
or  goods  and  chattels  not  exceeding  6002.,  towards  erect- 
ing, rebuilding,  repairing,  purchasing,  or  providing  any 
house  for  residence  for  the  officiating  minister,  or  any 
out-buildings,  offices,  churchyard,  or  glebe  for  the  same 
respectively,  and  to  be  for  those  purposes  applied  accord- 
ing to  the  terms  of  the  deed  or  will,  the  consent  of  the 
ordinary  being  first  obtained ;  and  if  no  such  limitation  is 
made  in  the  deed,  the  gift  shall  be  applied  as  shall  be 
appointed  by  the  patron  and  ordinary,  with  consent  of  the 
incumbent ;  and  such  grantees,  their  heirs,  kc.  may  take 
as  well  from  persons  charitably  disposed  to  give  the  same, 
as  from  all  others  willing  to  sell  them,  any  lands,  tene- 
ments or  chattels,  without  license  or  writ  of  ad  quod  dam- 
num, notwithstanding  the  Statute  of  Mortmain ;  but  these 
!)owers  shall  not  extend  to  persons  within  age,  insane,  or 
ernes  coverts.  Only  one  such  gift  or  demise  shall  be 
made  by  one  person ;  and  where  either  exceed  five  acres, 
or  600/.  value  in  goods  and  chattels,  the  lord  chancellor 
on  petition  may  order  its  reduction  to  that  amount,  and 
make  further  reasonable  order  in  the  premises.* 

No  glebe  of  more  than  fifty  acres  shall  be  augmented  by 
more  tnan  one  acre ;  and  any  excess  therein  shall  be  re- 
duced by  the  lord  chancellor.*1 

p  43  Geo.  3,  c.  108,  sfl.  1, 2.  <  Sect.  3. 
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Every  person  having  the  fee  simple  of  a  manor  may,  by  Grant  of  waste 
deed  under  his  hand  and  seal  inrolled  in  chancery,  with  or  lands; 
without  such  confirmation  as  the  law  requires,  grant  to  the  ^fjgio! 
minister  of  any  parish  church  or  chapel  consecrated  for  the 
serrice  of  the  Church  of  England  and  Ireland,  not  exceed- 
ing five  acres,  parcel  of  the  waste  of  the  manor,  and  lying 
wfthin  the  parish  where  such  church  or  chapel  shall  be 
erected,  or  within  an  extra-parochial  district  in  which  such 
church,  &c.  shall  be  erected,  for  glebe  on  which  to  erect  a 
residence  for  the  minister,  freed  from  all  rights  of  com- 
mon/ 

The  next  provision  of  this  kind  which  is  to  be  noticed  is 
that  which  empowers  the  conversion  into  glebe  of  lands 
which  already  Delong  to  the  benefice  in  some  other  right, 
such  annexations  are  to  be  made  in  the  manner  and  sub- 
ject to  the  restrictions  following : 

Any  incumbent  of  any  benefice  of  or  to  which  any  Power  to  annex 
manor  is  parcel  or  appurtenant,  and  as  parcel  to  which  "viands™*™! 
any  lands  or  tenements  have  been  usually  granted  or  de-  tf  the  benefice* 
raised  or  grantable,  by  deed  indented  and  registered,  with  66  Geo.  3, 
the  consent  of  patron  and  bishop,  testified  as  presently  A,D' 1814, 
mentioned,  may  annex  to  such  benefice  as  glebe  land  or 
parsonage  house  all  or  any  part  of  such  lands  or  tene- 
ments, whether  lying  within  the  local  limits  of  such  bene- 
fice or  not ;  which  after  such  annexation  shall  cease  to  be 
demisable  as  before  by  the  incumbent,  and  shall  become 
the  glebe  land  and  parsonage  house  annexed  to  such 
benefice  for  ever,  without  license  or  writ  of  ad  cjuod  dam- 
num ;  but  such  annexation  shall  not  annul  existing  grants 
or  demises  thereof.8 

Wherever  there  is  no  parsonage  or  glebe  house  upon  a  Power  to  give 
benefice,  or  where,  there  being  such  a  nouse,  the  same  is  £ar>0liaJP  . 
too  small  and  inconvenient,  or  incommodiously  situated,  certain  cases, 
any  person  or  persons,  or  corporation,  being  owners  in  fee 
simple,  are  authorized  and  empowered  to  give,  grant,  and 
convey  to  the  parson  or  incumbent  of  such  benefice,  in 
such  manner  as  will  be  presently  mentioned,  any  messu- 
age, garden,  lands,  &c.  or  any  right  of  way  or  other  ease- 
ment, whether  lying  within  the  local  limits  of  such  benefice 
or  not,  so  that  the  same  may  be  conveniently  situate  for 
actual  residence  or  occupation  by  the  incumbent  thereof. 
And  every  such  messuage,  garden,  land,  &c.  so  granted  To  continue 
and  conveyed  shall  for  ever  after  become  annexed  to  and  *uch  for  ever# 
be  deemed  and  taken  to  be  the  parsonage  and  glebe  house, 
4c.  to  all  intents  and  purposes  whatsoever,  and  be  holden 
and  enjoyed  by  such  incumbent  and  his  successors  accord- 
r  61  Geo.  3,  c  116,  s.  2.  •  66  Geo.  3,  c.  147,  s.  6* 
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Disposal  of  the 
old  house. 


Incapacitated 
persons  not 
empowered. 


Incumbents 
empowered  to 

{mrchase  lands 
or  glebe. 


How  fund  for 
such  purchase 
may  be  pro* 
vided. 


ingly,  without  any  license  or  writ  of  ad  quod  damnum,  the 
Statutes  of  Mortmain  or  any  other  statutes  to  the  contrary 
notwithstanding.1 

After  such  annexation  by  gift  has  been  made,  the  in- 
cumbent may,  by  obtaining  such  consent  as  hereafter 
mentioned,  take  down  and  remove  the  old  parsonage  or 
glebe  house,  if  it  cannot  be  better  applied  to  the  perma- 
nent advantage  of  the  benefice ;  and  may  apply  the  mate- 
rials, or  the  produce  of  them  if  sold,  towards  some  lasting 
improvement  of  the  benefice." 

Infants  and  lunatics,  and  femes  covert  without  their 
husbands,  are  excepted  from  the  power  given ;  and  not 
authorised  by  this  act  to  make  such  gift,  grant,  or  con- 
veyance. 

It  is  also  by  the  same  act  made  lawful  for  the  parson  or 
other  incumbent  for  the  time  being  of  any  benefice,  the 
existing  glebe  whereof  does  not  exceed  five  statute  acres, 
with  such  consent  and  signified  as  hereafter  mentioned,  to 
purchase  any  lands  not  exceeding  in  the  whole  twenty 
statute  acres,  with  the  necessary  out-buildings  thereon, 
whether  being  within  the  limits  of  such  benefice  or  not: 
but  so  as  that  the  same  be  conveniently  situated  for  build- 
ing a  parsonage  or  glebe  house,  or  for  gardens  or  glebe 
thereof,  or  for  any  of  the  said  purposes,  and  for  actual 
residence  and  occupation  by  the  incumbent  thereof,  such 
lands  being  of  freehold  or  copyhold  tenure ;  which  lands 
so  purchased  shall  for  ever  after  the  grant  thereof  be  and 
become  annexed  to  the  glebe  of  such  benefice  to  all  intents 
and  purposes  whatsoever,  and  be  holden  and  enjoyed  by 
such  incumbent  and  his  successors  accordingly,  without 
any  license  or  writ  of  ad  quod  damnum ;  and  such  lands 
or  such  part  of  them  as  oefore  the  annexation  were  of 
copyhold  tenure,  shall  after  such  annexation  become  and 
be  of  freehold  tenure/ 

This  last  enactment  would  have  been  nugatory,  had  not 
some  fund  been  provided  by  means  of  which  the  purchase 
could  be  effected,  and  it  is  therefore  by  the  next  section  of 
the  same  act  enacted,  that  it  shall  be  lawfiil  for  such  in- 
cumbent for  the  time  being,  with  such  consent,  and  signi- 
fied as  hereafter  mentioned,  to  borrow,  over  and  besides 
such  sums  of  money  as  he  would  be  authorised  to  borrow 
under  the  Gilbert  Act/  such  sum  or  sums  of  money  as 
shall  be  certified  upon  oath  of  some  experienced  surveyor 
to  be  the  just  value  of  the  lands  to  be  purchased,  not  ex- 
ceeding two  years'  clear  income  and  produce  of  such  bene- 


t  Sect,  5. 


1  Ibid. 


*  Sect.  6. 


r  See  post. 
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fice,  after  deducting  all  taxes  and  outgoings,  except  the 
salary  to  the  assistant  curate.* 

And  the  repayment  of  the  money  so  borrowed  is  to  be  Repayment  of 
secured  by  a  mortgage  of  the  tithes,  rents,  and  other  emolu-  sum  Snowed, 
ments  and  profits  of  the  benefice,  to  any  person  or  persons 
who  shall  advance  such  money,  by  one  or  more  deed  or 
deeds,  to  be  registered  as  hereafter  mentioned,  for  the  term 
of  twenty-five  years,  or  until  the  principal  and  interest, 
and  all  costs  and  charges  attending  the  recovery  thereof, 
shall  be  fully  paid  off  and  satisfied.  Such  mortgage  deeds 
shall  bind  the  incumbent  and  his  successors ;  and  a  coun- 
terpart executed  by  the  mortgagee  is  to  be  kept  by  the 
incumbent.1* 

The  incumbent  for  the  time  being  is  to  pay  to  the  mort- 
gagee or  mortgagees  yearly,  as  the  same  snail  become  due, 
or  within  one  month  afterwards,  as  well  the  interest  of  the 
principal  money  secured  by  such  mortgage,  as  also  the 
farther  sum  of  51.  per  cent  of  the  principal  originally  ad- 
vanced. But  every  such  incumbent  who  does  not  reside 
twenty  weeks  in  every  year  upon  such  benefice  (computing 
each  year  from  the  date  of  the  first  or  only  mortgage  deed), 
is  to  pay  within  the  same  period  10Z.  instead  of  5/.  per  cent, 
of  the  principal  money  originally  advanced,  until  the  whole 
of  sucn  principal  money  originally  advanced  is  fully  paid 
off.  And  every  incumbent  who,  under  the  provisions  be- 
fore mentioned,  is  to  pay  off  5/.  per  cent,  only,  must  pro- 
dace  and  deliver  to  the  mortgagee,  at  the  time  of  payment, 
a  certificate  under  the  hands  of  two  rectors  or  other  offi- 
ciating ministers  of  some  parishes  near  adjoining,  signify- 
ing that  he  has  resided  twenty  weeks  upon  the  benefice 
within  the  year  for  which  such  payment  became  due.c 

In  default  of  payment  of  the  principal,  interest  and  costs  Provisions  for 
in  such  manner  as  before  mentioned,  the  bishop  is  em-  enforcing  pay- 
powered  to  seauester  the  profits  of  such  benefice  until  ment' 
such  payment  shall  be  made.    And  if  the  principal  or  in- 
terest, or  any  part  thereof,  shall  be  in  arrear  for  forty  days 
next  after  the  yearly  day  of  payment  whereon  the  same 
shall  have  become  due,  the  mortgagee  or  mortgagees,  or 
the  executors,  administrators,  or  assigns,  may  recover  the 
whole  or  any  part  thereof  that  may  be  unpaid,  and  the 
costs  incurred  in  such  recovery,  by  distress  and  sale,  in 
such  manner  as  landlords  are  empowered  by  law  to  recover 
rents  in  arrear. 

In  order  that  the  payment  of  such  principal  and  interest  Payment  by 

successor. 
•  Sect.  7.  »»  Ibid. 

'  Sack  provisions  appear  scarcely  necessary  since  the  recent  act  for  enforcing 
residence. 
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may,  in  case  of  an  avoidance  by  death  or  otherwise,  be 
equitably  adjusted  between  the  incumbent  avoiding  such 
benefice  or  his  representatives  and  his  successor,  such  pay- 
ment shall  (in  case  any  difference  shall  arise  in  settling  the 
proportions  thereof)  be  ascertained  by  two  indifferent  per- 
sons, one  to  be  named  by  each  party ;  and  in  case  such 
nominees  shall  not  be  appointed  within  two  calendar 
months  next  after  such  avoidance,  or  in  case  they  shall  not 
agree  within  one  month  after  they  have  been  appointed, 
the  same  shall  be  determined  by  some  neighbouring  cler- 
gyman to  be  appointed  by  the  bishop,  whose  determination 
shall  be  final  and  conclusive  between  the  parties.*1 
Governors  of  The  governors  of  Queen  Anne's  Bounty  are  authorised 

Queen  Anne's    to  lend  money  for  the  above  purposes,  in  the  same  way  and 
lend.  under  the  same  provisions  as  private  persons,  except  that 

the  interest  they  are  to  receive  for  the  money  lent  is  not 
to  exceed  41.  per  cent;  and  where  the  clear  annual  value 
of  a  benefice  does  not  exceed  50/.,  they  are  authorised  to 
lend  any  sum  not  exceeding  100/.  without  interest,  the 
principal  only  being  to  be  repaid  in  the  manner  aforesaid.* 
So  with  col-  Colleges  or  halls  in  the  Universities  of  Oxford  or  Gam- 

leges,  &c.  bridge,  or  any  other  corporate  bodies,  being  owners  of  the 

patronage  oi  benefices,  may  advance  any  sums  of  money 
of  which  they  have  the  power  to  dispose,  to  the  incumbent 
of  any  such  benefice,  secured  in  such  manner  as  before 
directed,  either  with  or  without  interest/ 
Consent  neees-       In  any  exchange/  purchase,  annexation  by  gift  or  mart- 
sarytoexchange  gage  under  the  provisions  of  this  act,  the  consent  of  the 
purchases,  &c    patron  aad  the  bishop  to  every  deed  of  exchange,  convey- 
ance or  mortgage,  shall,  before  the  same  shall  be  signed 
and  sealed  by  the  incumbent,  be  signified  by  the  said 
bishop  and  patron  respectively  being  made  parties  to  and 
signing  and  sealing  the  said  deed,  in  the  presence  of  two 
or  more  credible  persons,  who  by  indorsement  thereon  shall 
attest  the  same,  and  in  which  attestation  it  shall  be  ex- 
pressed that  the  same  deed  was  so  signed  and  sealed  before 
the  execution  thereof  by  such  parson  or  other  incumbent; 
In  case  of  pecu-  but  in  the  case  of  peculiars,  the  authority  given  by  the  act 
liars.  to  the  bishop  of  the  diocese  is  to  be  exercised  by  tne  arch- 

bishop or  bishop  to  whom  such  peculiars  belong :  with 
respect  to  peculiars  belonging  to  other  persons  or  corpora- 
tions than  archbishops  or  bishops,  the  authority  is  to  be 
exercised  by  the  bishop  of  the  diocese  within  which  the 
peculiar  is  locally  situated.11 
Power  to  all  All  owners  of  lands,  whether  under  any  legal  disability 

*  Sect.  7.  '  Sect.  8  j  and  see  post,  First  Fruits  and  Tenths. 

'  Sect.  9.  s  See  the  last  section.  h  Sects.  10, 11. 
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or  not,  are  empowered  to  exchange,  grant  or  convey  their  owners  to  sell 
lands  for  the  purposes  before  mentioned,  provided  all  the  or  convey, 
directions  of  tne  act  in  that  respect  are  properly  observed. 
In  the  case  of  an  exchange,  old  glebe  lands  or  the  parson- 
age»house  so  taken  by  them  are  to  be  settled  to  the  same 
uses  as  the  lands  given  in  exchange  were  previous  to  the 
exchange  being  made,  and  all  purchase-money  received  on 
account  of  such  lands  belonging  to  any  corporation,  infant, 
feme  covert,  lunatic,  or  person  under  any  legal  disability, 
is  to  be  paid  into  the  bank  in  the  name  of  the  accountant- 
general  of  the  Court  of  Chancery,  to  be  invested  in  the 
rands  in  his  name,  and  the  dividends  to  be  paid  to  the 
persons  who  would  have  been  entitled  to  the  rents  of  the 
lands  sold,  if  the  same  had  not  been  sold,  until  the  same 
is  laid  out  in  the  redemption  of  the  land-tax,  or  in  paying 
off  incumbrances,  or  in  the  purchase  of  other  lands  to  be 
settled  to  the  same  uses.1    But  none  of  such  incapacitated  incapacitated 
persons  are  by  the  act  empowered  to  convey  (except  by  person  may  only 
way  of  exchange)  more  than  five  acres.k  JjJtJ^  ¥e 

Wherever  any  exchange  or  purchase  is  about  to  be  Notice  requisite, 
made  under  the  authority  of  the  act,  three  calendar  months' 
previous  notice,  describing  the  particulars,  extent  and  situ- 
ation of  the  premises  respectively  to  be  given  or  taken  in 
exchange  or  purchased,  is  to  be  given  of  the  intention  to 
make  such  exchange  or  purchase,  by  the  insertion  thereof, 
for  three  successive  weeks,  in  some  one  and  the  same 
county  newspaper ;  and  also  by  fixing  it  on  the  door  of  the 
church  shortly  before  the  commencement  of  the  service  on 
three  Sundays  successively*1 

Also,  whenever  any  exchange  or  purchase  is  about  to  be  Details  to  be 
made  under  the  authority  of  the  act,  a  map  or  maps  are  jJ^^JJJ1, 
in  cases  of  exchange  to  be  made  of  so  much  of  the  glebe  pureh^,  &c? *' 
lands  as  will  enable  the  bishop  to  judge  of  the  expediency 
of  the  proposed  exchange,  &c.,  and  also  of  the  parsonage- 
boose,  buildings,  oir  glebe,  any  part  of  which  it  is  proposed 
to  exchange,  as  well  as  of  the  other  lands,  houses,  and 
buildings  proposed  to  be  taken  in  exchange ;  and  in  the 
case  of  purchase,  the  same  shall  be  made  of  the  whole  of 
the  Unas  intended  to  be  purchased.  And  in  the  case  of 
exchange  a  valuation  shall  be  made  both  of  the  lands  to 
be  given  and  of  those  to  be  taken  in  exchange ;  and  in  the 
case  of  purchase,  a  valuation  is  to  be  made  of  the  lands 
intended  to  be  purchased,  and  such  valuation  shall  include 
and  distinctly  specify  the  value  of  timber  and  other  trees 
growing  thereon,  of  rights  of  common,  mines,  minerals,  &c. 
and  of  all  other  rights  and  profits  belonging  to  the  same."1 
1  Sect.  12.  k  Sect.  13.  »  Sect.  14.  ■  Sect.  16. 
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bishop. 
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disability. 


Patronage  in 
the  crown. 


Deeds,  &c.  to 
be  deposited 
with  the  regis- 


The  map  and  the  valuation  is  to  be  made  by  the  same 
surveyor,  and  in  either  case  is  to  be  so  made  by  him  on 
oath,  which  any  justice  of  the  peace  is  empowered  to  ad- 
minister for  that  purpose. 

In  all  such  cases  of  exchange  and  purchase,  the  bishop, 
after  he  has  received  such  map  or  maps  and  valuation, 
and  if  he  so  far  approves  of  such  exchange  or  purchase, 
shall  issue  a  commission  of  inquiry  under  his  hand  and 
seal,  directed  to  such  persons  as  ne  shall  think  proper,  not 
being  less  than  six  in  number,  three  of  whom  are  to  be 
beneficed  clergymen  residing  in  the  neighbourhood  of  the 
benefice  to  which  the  proposed  annexation  is  to  be  made, 
and  one  of  whom  is  to  be  a  barrister  of  three  years'  stand- 
ing at  the  least,  to  be  named  by  the  senior  judge  of  the 
last  nisi  prius  commission  for  the  county  in  which  the 
benefice  is  situated,  or  if  in  Middlesex,  to  be  named  by  the 
chief  justice  of  the  King's  Bench  or  of  the  Common  Pleas 
for  the  time  being;  or  if  in  Lancaster  or  Durham,  by  the 
chief  justice  or  senior  judge  of  the  Common  Pleas  for 
those  counties  palatine  respectively.  And  the  return  to 
which  commission  shall  be  signed  by  a  majority  of  the 
persons  named  in  it,  after  an  actual  inspection  of  the  pre- 
mises, with  the  map  and  valuation  before  them,  in  wnich 
majority  it  is  essential  that  the  three  beneficed  clergymen, 
or  two  of  the  three  beneficed  clergymen  and  the  barrister, 
should  be  included ;  and  in  no  case  shall  any  such  exchange 
or  purchase  be  effected  until  such  commission  shall  ha?e 
been  first  issued  and  returned,  and  unless  the  return,  made 
in  such  manner  as  directed,  shall  certify  that  the  exchange 
or  purchase  is  proper  to  be  made,  and  will  promote  the 
permanent  advantage  of  the  benefice."1. 

In  case  the  patron  of  the  benefice  be  an  infant,  lunatic, 
idiot,  or  feme  covert,  the  guardian,  committee,  or  husband 
of  every  such  patron,  may  execute  the  necessary  deeds  for 
them,  Dy  which  execution  they  shall  be  bound. 

In  cases  where  the  patronage  of  any  such  livings  is  in 
the  crown,  if  above  the  yearly  value  of  20/.  in  the  king's 
books,  the  consent  of  the  crown  as  patron  to  any  proceed- 
ings under  the  act  is  to  be  signified  by  the  execution  of 
the  deeds  by  the  first  lord  of  the  treasury ;  if  under  20/. 
then  by  the  execution  of  the  deeds  by  the  lord  chancellor; 
if  in  right  of  the  Duchy  of  Lancaster,  then  by  such  exe- 
cution by  the  chancellor  of  the  duchy." 

One  part  of  all  deeds  and  instruments  made  and  exe- 
cuted in  pursuance  of  this  act  with  the  maps  and  valu- 

■  Sect.  16 ;  and  see  also  56  Geo.  3,  c.  2,  s.  2,  and  6  Geo.  4,  c.  8,  s.  2. 

■  55  Geo.  3,  s.  147,  s,  18. 
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ations,  commissions  of  inquiry,  and  return  thereto,  shall 
within  twelve  months  after  date  be  entered  in  the  office  of 
the  registrar  of  the  diocese  wherein  the  benefice  is  locally 
situate;  if  within  a  peculiar,  then  with  the  registrar  thereof 
for  preservation  therein,  and  such  registrar  shall  sign  a 
certificate  of  deposit  either  on  the  same  or  a  separate 
parchment,  which  deeds  shall  be  open  to  inspection  at 
proper  hours,  and  an  office  copy  certified  by  the  registrar 
shall  be  evidence  thereof  in  all  courts,  which  he  shall 
grant  on  request,  and  10s.  shall  be  paid  by  him  besides 
any  stamp  duty  for  the  commission  ana  previous  requisites ; 
5*.  for  depositing  the  same,  and  certifying  the  deposit; 
1*.  for  such  search,  and  6rf.  besides  stamp  duty  for  every 
folio  of  seventy-two  words  of  such  office  copy  so  certi- 
fied.0 

The  next  set  of  provisions  for  the  grant  of  lands  as 
glebe  are  contained  in  some  of  what  are  usually  called  the 
Church  Building  Acts. 

The  commissioners  appointed  for  carrying  into  execution  Grants  to  the 
the  act  passed  in  the  fifty-eighth  year  of  George  III.  for  ch^^nereg 
promoting  the  building  of  additional  churches  in  populous  foJh™^0^11 
parishes,  and  which  commissioners  have  been  by  various  residence,  58 
acts  of  parliament  continued  up  to  the  present  time,  were  S?z111-  A,D* 
empowered  to  accept  and  take  from  any  person  willing  to 
give  the  same  any  nouse,  garden  and  appurtenances,  not 
exceeding  ten  acres  in  the  whole,  for  the  residence  of  the 
spiritual  person  serving  churches  or  chapels  built  under 
the  provisions  of  the  Church  Building  Acts ;  or  any  lands 
not  exceeding  the  said  ten  acres  in  quantity,  for  erecting 
such  buildings  and  appurtenances,  and  making  such  gar- 
den;  and  immediately  upon   the  consecration   of  such 
church  or  chapel,  the  same  to  become  and  be  the  house 
and  glebe  belonging  to  such  church  or  chapel,  and  to  vest 
in  the  incumbent  for  the  time  being  as  such.p 

The  commissioners  of  woods  and  forests,  with  the  con- 
sent of  the  first  lord  of  the  treasury  and  the  other  lords,  or 
any  three  of  them,  in  writing,  or  his  majesty,  by  any  grant 
signed  by  the  chancellor  of  the  Duchy  of  Lancaster,  or  the 
Duke  of  Cornwall,  by  any  grant  signed  by  the  chancellor 
of  the  Duchy  of  Cornwall,*1  or  any  body  politic,  corporate 
or  collegiate,  or  corporation  aggregate  or  sole,  may  grant 
any  such  house  or  appurtenances  and  garden,  for  the  resi- 

•  Sect.  19.  p  58  Geo.  3,  c.  45,  •.  33. 

*  Some  doubt  was  expressed  as  to  the  power  given  in  the  case  of  lands  of 
ike  Duchy  of  Cornwall,  which  was  consequenUy  removed  by  1  &  2  Vict. 
c.J07,a,8. 
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dence  of  the  spiritual  person  who  may  serve  the  church  or 
chapel/ 

Although  persons  under  any  legal  disability  were  ena- 
bled by  this  statute  to  convey  lands  for  the  site  of  churches 
or  chapels,  they  were  not  enabled  to  convey  any  house  for 
residence  of  the  incumbent  on  any  lands  for  glebe,  but 
such  power  was  limited  to  any  person  willing  to  give  the 
same  and  to  his  majesty,  in  such  right  as  before  men- 
tioned. But  now  this  has  been  altered  by  an  act  passed 
in  the  present  reign ;  and  all  such  bodies  politic  and  per- 
sons under  disability  as  were  by  the  former  act  empowered 
to  convey  lands  for  the  site  of  a  church  or  chapel,  are  now 
empowered  to  convey  lands  by  sale  and  exchange  only, 
and  only  to  the  extent  of  five  acres,  for  the  site  of  a  house 
of  residence  for  any  incumbent  ;•  persons  not  under  any 
such  disability  being  still  authorised  to  give  and  the  com- 
missioners to  receive  ten  acres/ 

The  next  provision  relates  to  the  purchase  of  lands  by 
or  under  the  direction  of  the  bishop  for  benefices  above 
a  certain  value,  and  is  to  the  following  effect : 
Purchase  of  Where  new  buildings  are  necessary  to  be  provided  for 

fho*  J^b£  the  residence  of  the  incumbent  of  any  benefice  exceeding 
Vict.'  a.  d.  1838.  *n  value  100/.  a  year,  and  avoided  after  August  14,  1838, 
and  where  such  new  buildings  cannot  be  conveniently 
erected  on  the  glebe  of  such  benefice,  it  shall  be  lawful  for 
the  bishop  to  contract,  or  to  authorise  the  person  nomi- 
nated by  him11  to  contract,  for  the  absolute  purchase  of 
any  house  in  a  situation  convenient  for  the  residence  of  the 
incumbent  of  such  benefice ;  and  also  to  contract  for  any 
land  adjoining  to  such  house,  or  to  contract  for  any  land 
upon  which  a  fit  house  of  residence  can  be  conveniently 
built ;  and  to  raise  the  purchase-money  for  such  house  or 
land  by  mortgage  of  the  glebe,  tithes,  rents,  and  other 
profits  and  emoluments  arising  from  such  benefice,  in  the 
same  manner  as  will  be  found  mentioned  in  our  next 
chapter  with  respect  to  mortgages  of  benefices  under  the 
same  act.  But  no  greater  sum  than  four  years'  net  income 
of  the  benefice  shall  be  charged  upon  it  by  such  mort- 
gage/ 
To  be  conveyed  The  buildings  and  lands  thus  purchased  are  to  be  con- 
to  patron  of  the  veyed  to  the  patron  of  the  benence  for  the  sole  use  and 

benefice.  J  l 

r  Sect  34.  •  1  &  2  Vict.  c.  107,  s.  9. 

*  Such  at  least  appears  to  be  the  proper  interpretation  of  the  clause,  for  ia  say 
other  point  of  view  it  would  be  a  limitation  rather  than  extension  of  the  power, 
whereas  the  spirit  of  the  whole  act  aims  at  an  extension. 

■  See  post,  for  this  nomination.  *  1  &  2  Vict.  c.  106,  s.  70. 
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benefit  of  the  incumbent  for  the  time  being,  and  shall  be 
annexed  to  such  benefice,  and  go  with  the  same  in  succes- 
sion. The  purchase-deeds  are  to  be  in  a  particular  form 
specified  by  the  act,  confirmed  in  writing  oy  the  bishop, 
and  registered  as  directed  with  respect  to  the  other  mort- 
gage deeds  under  the  same  act.y 

The  effect  of  this  last  provision  is  very  important.  The  Effect  of  this 
bishop  is  the  party  who  is  empowered  to  do,  after  the  V*0™*0** 
future  avoidance  of  benefices,  all  that  which  the  incumbent 
was  empowered  to  do  under  those  provisions  of  the  55th 
Geo.  III.,  which  in  the  present  chapter  have  been  already 
fully  explained.  And  since  this  is  the  case,  it  would  seem 
that  it  would  have  been  far  better,  and  would  have  ob- 
viated some  confusion,  if  all  those  former  provisions  (so 
far  as  relates  to  any  benefice  in  future  vacant)  had  been 
repealed.  It  appears  quite  unnecessary  that  such  a  power 
should  exist  both  in  the  bishop  and  the  incumbent,  espe- 
cially as  the  incumbent  in  any  case  can  only  act  with  the 
bishop's  consent;  and  according  to  the  spirit  of  recent 
legislation  on  these  matters,  it  seems  best  that  such  pro* 
ceedings  should  originate  with  and  be  conducted  under  the 
direct  authority  of  tne  bishop. 

Where  new  churches  are  fcuilt  under  the  statute  1  k  2  Endowment  by 
Will.  IV.  c.  38,  or  under  1  &  2  Vict.  c.  107,  (which  are  the  £^un1^  ncw 
statutes  providing  for  giving  the  right  of  patronage  to  such  churches, 
persons  as  shall  endow  a  new  church  witu  a  sum  of  1000/.) 
it  is  made  lawful  for  such  persons  to  make  the  endowment 
ty  giving  40/.  per  annum  arising  out  of  lands,  &c.  instead 
of  the  gift  of  1000/,    And  the  trustees  of  such  persons  or 
church  building  commissioners  are  empowered  to  take 
and  hold  such  annual  sum  so  secured  on  lands,  &c.z   And 
such  trustees  are  further  empowered  to  assign  and  transfer 
any  such  endowments  to  the  governors  of  Queen  Anne's 
Bounty,  to  be  held  by  them  on  the  same  trusts,  which 
endowments  such  governors  are  empowered,  if  they  agree 
so  to  do,  to  accept.* 

The  provisions  of  the  older  Church  Building  Acts,  which  Endowments  in 
allow  endowments  to  be  made  in  lands,  have  here  been  ,ahnd  £  j^6*^ 
vary  slightly  mentioned,  as  such  endowments  are  per-  ,aHy?  ^&84 
mitted  with  much  less  restriction  by  the  provisions  of  Vict.  a.  p.  1840. 
the  last  statute  passed  for  the  purpose  of  amending  all  the 
former  acts  upon  this  subject ;  for  now  in  any  case  where 
by  virtue  of  any  of  those  acts  an  endowment,  grant  or 
conveyance,  consisting  of  or  arising  out  of  lands,  &c,  or 
consisting  of  money  to  be  laid  out  in  lands  or  other  here- 

»  Sect  71 ;  and  tee  the  next  Chapter. 

M&2  Will.  4,  c.  37,  a.  2.  »  %  fit  3  Vict  c,  49, ».  12. 
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Not  exceeding 
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be  ascertained. 


Church  Endow- 
ment Act,  6  &  7 
Vict,A.D.1843. 


Ecclesiastical 
commissioners 
may  hold  lands 
for  certain  pur- 
poses. 


ditaments,  is  authorised  to  be  made  for  the  purpose  of  a 
site  for  any  church  or  chapel,  or  churchyard,  or  parsonage 
house,  or  glebe,  or  for  the  use  or  benefit  of  any  church  or 
chapel,  or  of  the  incumbent  or  minister  thereof,  or  for  the 
repairs  thereof,  such  endowment,  grant  or  conveyance, 
wnether  made  before  or  after  the  passing  of  the  amending 
act,  shall  be  good  and  valid,  without  any  license  or  writ  of 
ad  quod  damnum,  the  statutes  of  mortmain,  or  any  other 
statute  or  law  to  the  contrary  notwithstanding.11  But  this 
does  not  authorise  an  endowment  of  more  than  the  clear 
annual  value  of  300Z. ;  and  if  any  endowment  is  made  to 
exceed  that  value,  the  mortmain  acts  are  at  once  to  apply.6 

It  became  necessary  therefore  to  make  some  provision 
for  ascertaining  such  clear  annual  value,  for  which  purpose 
it  is  enacted  that  the  church  building  commissioners,  or  the 
bishop  of  the  diocese,  may  cause  such  clear  annual  value 
to  be  determined  and  ascertained  by  any  two  persons 
whom  they  or  he  shall  appoint  for  that  purpose,  by  writing 
under  the  common  seal  of  the  commissioners,  or  by  writing 
under  the  hand  of  the  bishop,  which  writing  is  directed  to 
be  afterwards  annexed  to  tne  instrument  by  which  such 
endowment  shall  be  effected ;  and  a  certificate  of  such 
clear  annual  value,  written  and  indorsed  on  the  instru- 
ment by  which  such  endowment  shall  be  effected,  and 
signed  by  such  persons  as  aforesaid,  shall,  for  the  purposes 
of  the  act,  be  conclusive  evidence  of  such  clear  annual 
value.d 

Additional  endowments  to  these  churches  or  their  mi- 
nisters may  at  any  time  be  made,  so  long  as  the  total  clear 
annual  value  is  not  thereby  increased  to  above  300/. 

Finally,  by  the  recent  act,  commonly  called  the  Church 
Endowment  Act,  which  provides  for  the  creation  of  new 
parishes  for  ecclesiastical  purposes,  powers  similar  to  those 
conferred  upon  the  governors  of  Queen  Anne's  Bounty, 
enabling  them  to  hold  lands  in  trust  for  the  bene6ces 
augmented  by  them,  are  conferred  upon  the  ecclesiastical 
commissioners  for  holding  lands  in  trust  for  the  incumbent 
of  the  new  parishes  created  by  that  act :  for  every  person 
or  body  corporate,  having  in  his  or  their  own  right  any 
estate  or  interest  in  possession,  reversion  or  contingency, 
in  any  lands,  tithes,  tenements  or  other  hereditaments, 
shall  have  full  power,  license  and  authority,  by  deed  en- 
rolled in  such  manner  and  within  such  time  as  is  directed 
by  the  statute  27th  Hen.  VIII.  c.  16,  in  the  case  of  any 
lands,  tithes,  tenements  or  other  hereditaments,  or  without 
deed  in  the  case  of  goods  or  chattels,  or  by  his  or  their 
b  3  &  4  Vict.  c.  60,  s.  2.  «  Ibid.  ».  3.  *  Sect  4. 
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testament  in  writing,  duly  executed  according  to  law,  to 
give  and  grant  to  and  vest  in  the  ecclesiastical  commis- 
sioners all  such  their  estate,  interest  or  property  in  such 
lands,  &c,  or  any  part  or  parts  thereof,  for  and  towards 
the  endowment  or  augmentation  of  the  income  of  such 
ministers,  or  for  or  towards  providing  any  church  or  chapel 
for  the  purposes  and  subject  to  the  provisions  of  the  act, 
and  to  be  for  such  purposes  respectively  applied,  according 
to  the  will  or  deed  of  such  benefactors  respectively,  as  by 
such  deed,  &c.  may  be  expressed ;  or  in  the  case  of  no 
deed  or  instrument,  as  may  in  some  other  manner  be  di- 
rected, and  in  default  of  such  expression  or  direction,  then 
in  such  manner  as  shall  be  directed  by  the  commissioners ; 
and  snch  commissioners  shall  have  full  capacity  and  ability 
to  purchase,  receive,  take,  hold  and  enjoy,  for  the  purposes 
aforesaid,  as  well  from  such  persons  as  shall  be  so  chari- 
tably disposed  to  give  the  same,  as  from  all  other  persons 
who  shall  be  willing  to  sell  or  alien  any  lands,  tithes,  tene- 
ments or  other  hereditaments,  goods  or  chattels,  without 
any  license  or  writ  of  ad  quod  damnum,  the  statute  of  mort- 
main, or  any  other  statute  or  law  to  the  contrary  notwith- 
standing.*1 

In  the  preceding  sketch  of  the  statutes,  which  make  General  rules 
exceptions  from  the  general  effect  of  the  mortmain  acts  in  J™1? ,he  Pre" 
favour  of  persons  ecclesiastical,  we  have  omitted  the  se-      ingslu *** 
veral  permissions  given  for  granting  land  for  sites  of 
churches  and  churchyards,  which  do  not  appear  to  belong 
to  this  place.    The  multiplication  of  statutes,  providing 
in  different  manners  for  purposes  not  very  essentially  dif- 
ferent, has  caused  many  complaints  to  be  made  of  their 
obscurity.     The  result,  however,  of  the  preceding  statutes, 
so  far  as  our  present  purpose  is  concerned,  appears  suffi- 
ciently simple  and  intelligible.    The  following  rules  may 
be  deduced  from  them. 

1.  No  person  is  by  these  acts  empowered  to  make  any 
indiscriminate  grant  of  lands  in  favour  of  any  incumbent 
or  of  any  benefice  he  may  select.  The  mortmain  acts 
would  prevent  him  in  all  such  cases  generally. 

2.  But  if  any  person  is  disposed  to  make  such  general 
grant,  there  are  two  corporations,  namely, "  The  Governors 
of  Queen's  Anne's  Bounty,"  and  "  The  Ecclesiastical  Com- 
missioners," to  whom  they  may  make  the  grant,  either 
specifying  particular  purposes  or  not,  who  are  empowered 
to  accept  tne  benefaction,  and  by  whom  it  will  be  rightly 
applied. 

3.  In  the  case  of  old  parishes,  and  whether  there  exists 

*  0  &  7  Vict.  c.  37,  ».  22. 
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glebe  land  and  a  good  house  of  residence  or  not,  impro- 

!)riators  of  tithes  may  reannex  the  same  to  the  benefice,  so 
ong  as  the  annual  value  is  not  made  to  exceed  300Z. 

4.  In  the  same  cases  as  in  the  last  rule  incumbents,  to 
whom  in  right  of  their  benefice  manorial  lands  belong, 
may  annex  them,  or  any  part  of  them,  to  the  benefice  as 
glebe. 

5.  In  the  case  of  old  parishes,  where  there  is  insufficient 
house  of  residence,  and  less  than  fifty  acres  of  glebe  lands, 
persons  are  empowered  to  grant  not  exceeding  five  acres 
for  glebe ;  but  the  glebe  must  not  be  so  made  to  exceed 
fifty-one  acres  altogether. 

6.  In  the  same  cases  as  in  last  rule  lords  of  manors  may 
grant  not  exceeding  five  acres  of  the  waste. 

7.  Where  there  is  no  house  of  residence,  or  an  incon- 
venient one,  any  person,  not  under  legal  disability,  may 
give  one  to  the  benefice,  with  gardens,  appurtenances,  &c 

8.  Where  the  existing  glebe  does  not  exceed  five  acres, 
the  incumbent  may  purchase  for  glebe  not  exceeding 
twenty  acres,  money  for  which  purchase  may  be  raised  on 
mortgage  of  the  benefice,  certain  conditions  and  restric- 
tions being  observed. 

9.  Where  a  benefice  exceeds  1007.  per  annum,  and  be- 
comes void  after  1838,  and  new  buildings  are  necessary 
for  residence,  the  bishop  may  purchase  for  the  benefice  a 
bouse  or  land  for  building ;  money  for  which  may  be  raised 
as  in  rule  8. 

10.  In  the  case  of  new  churches  built  under  the  church 
building  acts,  persons  not  under  legal  disability  may  ^ive 
any  lands,  &c.  as  endowment  in  such  manner  as  they  think 
fit,  so  long  as  the  whole  amount  of  the  endowment  does 
not  exceed  in  value  3007.  per  annum. 

11.  In  the  same  case  as  in  last  rule,  persons  may  give 
endowment  in  or  out  of  lands,  vesting  the  same  in  private 
trustees,  in  the  governors  of  Queen  Anne's  Bounty,  or  in 
the  ecclesiastical  commissioners  as  their  trustees;  and 
private  trustees  may  transfer  such  trust  to  the  governors 
of  Queen  Anne's  Bounty. 

Encroachments  There  is  one  other  case  in  which  it  is  possible  that  lands 
on  the  waste,  may  be  acquired  as  glebe,  notwithstanding  the  statutes  of 
mortmain,  a  case  more  frequent  now  than  mav  be  com- 
monly supposed;  for  it  may  very  frequently  have  hap- 
pened, especially  since  the  building  of  parsonage  houses 
nas  become  much  more  common  than  heretofore,  that  waste 
lands  or  common  or  old  roads  may  have  been  inclosed,  or 
ponds  filled  up  by  the  incumbent,  converted  into  yard  or 
garden,  and  occupied  as  such  with  the  parsonage  house; 
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and  in  some  counties,  where  waste  lands  in  the  villages  is 
very  frequent,  such  conversion  may  have  been  of  consider- 
able extent.  In  cases  where  the  incumbent  enclosing  such 
lands  has  acquired  a  title  to  them  by  lapse  of  time,  it  may 
be  doubtful  whether  they  would  devolve  upon  his  heir,  or 
would  pass  to  his  successors,  as  having  been  considered 
part  and  parcel  of  and  appurtenant  to  the  parsonage. 
But  as  the  statutes  of  mortmain  would  operate  to  prevent 
lands  from  becoming  the  property  of  an  ecclesiastical  cor- 
poration, without  some  special  enactment,  it  is  presumed 
that  lands  so  acquired  would  pass  to  the  heir  of  the  in- 
cumbent, to  the  great  inconvenience  of  his  successor. 


Section  6. 

Houses  of  Residence  upon  Glebe  Lands,  and  building  new 
Houses  under  the  CHlbert  Act,  and  other  Acts. 

Having  in  the  last  section  seen  in  what  manner  and  Origin  of  par- 
under  what  restrictions  lands  may  be  acquired  to  the  use  TOnage  bouses, 
of  an  incumbent,  and  become  glebe,  we  come  now  to  speak 
more  particularly  of  the  houses  erected  upon  such  lands 
for  the  residence  of  the  incumbent  therein.6  At  the  original 
endowment  of  churches,  it  is  probable  that  in  many  cases 
some  house  of  residence  was  given  with  the  glebe  land 
for  the  accommodation  of  a  residing  minister,  but  that  this 
was  by  no  means  universal. 

In  the  case  of  those  benefices  which  lay  contiguous  to 
some  abbey  or  monastery,  and  where  the  monks,  appro- 
priating the  revenues,  provided  for  the  performance  of  the 
ecclesiastical  duties  by  some  member  of  their  own  bodies, 
the  houses  of  residence  would  of  course  soon  become  dila- 
pidated, and  in  many  cases  be  removed.  In  many  other 
cases,  aiso,  the  incumbent,  having  but  a  life  estate,  would 
only  take  care  that  the  house  was  kept  in  such  repair  as 
by  the  law  of  dilapidations  he  was  compelled  to  leave  it  in 
at  his  decease,  while  the  change  of  times,  and  of  the  habits 
of  living,  required  a  home  larger  and  of  a  different  descrip- 
tion for  the  proper  accommodation  of  the  incumbent. 

Consequently,  until  a  very  recent  period,  the  houses  for  Recent  altera* 
the  residence  of  ministers  throughout  the  country  were  tionsinstyleof 
mean,  inconvenient  and  ill-adapted  for  their  purpose,  when    0llse8, 
the  subject  engaged  the  attention  of  the  legislature ;  and 

e  The  present  section  relates  to  houses  built  upon  lands  which  are  already 
glebe,  a  subject,  therefore,  quite  distinct  from  the  preceding. 
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glebe. 


The  Gilbert 
Act. 


the  present  law  on  this  subject  is  almost  entirely  regulated 
by  statute. 

In  speaking  of  the  mode  in  which  new  glebe  lands 
may  be  acquired,  we  have  already  mentioned  some  of  the 
methods  in  which  houses  of  residence  may  be  provided ; 
as  where  persons  who  are  willing  to  give  and  grant  houses 
with  the  land  are  enabled  under  certain  limitations  or  re- 
strictions so  to  do;  or  where  the  incumbent  is  enabled, 
with  the  consent  of  the  patron  and  ordinary,  to  sell  or 
exchange  the  glebe  or  house  of  residence  for  the  purpose 
of  obtaining  some  more  convenient  house ;  or  where  he  is 
empowered  to  purchase  land  for  the  purpose  of  building 
on  it/ 
New  house*  We  now  come  to  the  methods  by  which  an  incumbent 

t\llLon  lhe  °W  '8  enakled  to  erect  a  suitable  house  upon  glebe  already 
belonging  to  the  benefice,  without  personally  incurring 
more  than  a  just  proportion  of  the  cost. 

The  first  act  for  this  purpose,  commonly  called  "  The 
Gilbert  Act,"  was  passed  in  1776,g  but  some  of  its  pro- 
visions have  subsequently  been  extended  and  altered  by 
acts  passed  in  the  present  reign ;  as  there  are  still,  how- 
ever, some  cases  which  may  be  entirely  regulated  by  the 
first  act,  and  every  case  is  in  a  great  measure  dependent 
upon  the  provisions  contained  in  it,  it  will  be  best  to  state 
the  substance  of  it. 

Whenever  the  parson,  vicar  or  other  incumbent  of  any 
benefice,  being  under  the  jurisdiction  of  the  bishop  or  other 
ecclesiastical  ordinary,  whereon  there  is  no  house,  or  one 
so  mean  or  ruinous  that  one  year's  net  income  and  produce 
of  such  living  would  be  insufficient  to  put  it  in  repair,  shall 
think  fit  to  apply  for  the  assistance  of  that  act,  he  must 
first  procure  from  some  skilful  workman  or  surveyor  a 
certificate  containing  a  statement  of  the  condition  of  the 
building  on  his  <rfebe,  and  of  the  value  of  the  timber  and 
other  materials  thereon  fit  to  be  employed  in  such  building 
or  repairs  or  to  be  sold,  and  also  a  plan  and  estimate  of 
the  work  proposed  to  be  done ;  which  statement  and  esti- 
mate must  be  verified  upon  oath  before  some  magistrate, 
or  ordinary  or  extraordinary  master  in  chancery ;  and  he 
must  lay  the  same,  together  with  a  particular  account  in 
writing,  signed  by  him  and  verified  upon  oath  taken  in  the 
same  manner,  of  the  annual  profits  ot  the  living,  before  the 
ordinary  and  patrons  of  the  living,  and  obtain  their  con- 
sent to  such  proposed  new  buildings  or  repairs  in  writing, 
Money  may  be  in  the  particular  form  prescribed  by  the  act ;  and  having 
l"™"""* r""  complied  with  these  requisitions  he  may  borrow  and  take 
1  See  ante,  preceding  section.  f  17  Geo.  3,  c.  63. 
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op  at  interest  such  sum  of  money  as  the  said  estimate 
shall  amount  to,  after  deducting  the  value  of  timber  and 
other  materials  which  may  be  thought  proper  to  be  sold ; 
such  sum  not  to  exceed  two  years  net  income  of  such 
living,  after  deducting  all  rents,  stipends,  taxes  and  other 
outgoings,  except  only  the  salary  to  the  assistant  curate, 
where  such  curate  is  necessary. 

As  a  security  for  the  money  so  to  be  borrowed,  he  is 
empowered  to  mortgage  all  the  emoluments  of  the  living 
to  the  persons  who  advance  the  same,  by  one  or  more 
deed  or  deeds,  for  the  term  of  twenty-five  years,  until  such 
money,  with  interest  for  the  same,  and  the  costs  attending 
the  recovery  thereof,  shall  be  paid. 

The  mortgage  deeds  are  to  be  in  the  particular  form 
prescribed  by  the  act,  and  will  bind  every  succeeding  in- 
cumbent of  the  living,  until  the  principal  and  interest  are 
paid,  as  completely  as  if  he  had  himself  executed  them. 

Every  mortgagee  is  to  execute  a  counterpart  of  every  Mortgages  to 
such  mortgage,  to  be  kept  by  the  incumbent  for  the  time  °e  registered, 
being,  and  a  copy  of  every  such  deed  is  to  be  registered 
in  the  office  of  the  registrar  of  the  bishop  of  the  diocese 
where  the  parish  lies,  or  other  ordinary  having  episcopal 
jurisdiction  therein,  after  having  first  been  examined  by 
him  with  the  original ;  the  fee  for  registering  which  is  not 
to  exceed  five  shillings.  Such  deed  is  to  be  referred  to 
upon  all  necessary  occasions ;  and  the  same,  or  a  copy  of 
it,  certified  under  the  hand  of  the  registrar,  to  be  allowed 
as  legal  evidence  in  case  the  mortgage  deed  should  be 
lost  or  destroyed ;  the  fee  for  inspecting  the  same  at  any 
time  to  be  one  shilling. 

On  failure  of  payment  of  principal  and  interest,  accord- 
ing to  the  directions  of  the  act,  for  forty  days  after  the 
same  become  due,  the  mortgagee  may  recover  the  same, 
together  with  costs  and  expenses,  by  distraining  in  the 
usual  manner. 

The  money  borrowed  under  these  provisions  is  to  be  To  be  paid  to 
paid  to  a  person  appointed  to  receive  and  apply  the  same  ***  aPP°intee« 
by  the  ordinary,  patron  and  incumbent.  Sucn  appoint- 
ment to  be  by  wnting,  and  in  a  particular  form  directed 
by  the  act ;  and  the  appointee  to  give  a  bond  to  the  ordi- 
nary, conditioned  for  the  duly  applying  the  same  according 
to  the  act.  His  receipt  to  be  a  sufficient  discharge  to  the 
persons  advancing  the  money ;  and  he  is  the  proper  party 
to  enter  into  contracts  for  such  buildings  or  repairs  as  are 
approved  of  by  the  patron,  ordinary  and  incumbent,  and 
specified  in  writing  on  parchment,  to  be  signed  by  them 
according  to  a  particular  form  prescribed  by  the  act* 
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Duties,  &c  of 
the  appointee* 


Repayment  of 
principal. 


Buildings  to  be 
insured  against 
fire. 


In  some  cases 
the  ordinary 
may  take  these 
proceedings. 


Such  appointee  is  further  to  have  the  care  of  the  execu- 
tion of  such  contracts,  and  of  the  payment  of  the  money, 
and  is  to  take  the  proper  receipts ;  and  when  the  buildings 
are  completed  and  the  money  paid,  he  is  to  pass  his  ac- 
counts before  the  ordinary,  patron  and  incumbent;  and 
when  these  have  been  allowed  by  them  in  writing  accord- 
ing to  a  form  prescribed  by  the  act,  such  allowance  is  a 
full  discharge  to  the  appointee  in  respect  of  them. 

If  any  balance  remain  in  the  hands  of  the  appointee  it 
may  be  laid  out  in  any  lasting  improvement  in  building  on 
the  glebe,  or  in  the  discharge  of  so  much  of  the  debt.  This 
is  to  be  at  the  discretion  of  the  ordinary,  patron  and  incum- 
bent, or  of  the  ordinary  and  either  one  of  the  others,  by 
order  signed  by  them  in  the  form  prescribed  by  the  act.  Of 
all  which  further  disbursements  an  account  is  to  be  kept 
in  the  same  manner  as  before;  and  which  accounts,  when 
made  out  and  allowed,  are  to  be  deposited,  together  with 
the  vouchers,  with  the  registrar ;  and  incumbents  for  the 
time  being  shall  have  a  right  to  inspect  the  same  on  paying 
a  fee  of  one  shilling  for  every  such  inspection. 

The  patron,  ordinary  ana  incumbent,  or  the  ordinary 
with  either  of  the  others,  may  make  such  allowance  to 
their  appointee  as  they  may  think  fit,  not  exceeding  51 
per  cent. 

The  incumbent  for  the  time  being  of  any  living;  thus 
mortgaged  is  to  pay  vearly,  as  the  same  becomes  due,  or 
within  one  month  after,  over  and  besides  the  interest  of 
the  principal  money,  or  of  so  much  thereof  as  then  re- 
mains due,  5/.  per  cent,  of  the  principal  money  oririnaUv 
advanced  upon  such  mortgage,  until  the  whole  of  such 
principal  money  be  discharged. 

And  a  provision  was  also  made  by  this  section  for  the 
payment  of  10/.  per  cent  of  the  principal  money  by  non- 
resident incumbents;  but  this  provision  nas  been  altogether 
repealed,  and  the  cases  to  wnich  it  might  be  applicable 
must  now  be  so  veiy  rare,  and  must  so  soon  cease  alto- 
gether, that  it  will  be  unnecessary  to  mention  it  further. 

As  soort  as  the  buildings  are  completed,  the  incumbent 
is  to  insure  them  against  fire  in  one  of  the  public  offices 
in  London  or  Westminster,  at  such  sum  as  agreed  on  by 
the  patron,  ordinary  and  incumbent;  and  should  such  in- 
surance not  be  properly  kept  up,  the  ordinary  is  empowered 
to  sequester  the  profits  of  the  living  until  the  proper  pay- 
ment is  made. 

If  the  incumbent  of  any  living  worth  more  than  1001 
per  annum,  where  there  is  no  house  of  residence,  or  one 
unfit  for  the  purpose,  should  neglect  to  avail  himself  of 
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the  provisions  of  the  act,  and  is  non-resident  in  the  parish 
for  twenty  weeks  in  any  year,  and  does  not  think  fit  to  lay 
ont  one  year's  income  of  the  living  where  the  same  would 
be  sufficient  to  put  the  premises  in  repair,  the  ordinary  is 
empowered,  witn  consent  of  the  patron,  to  procure  such 
plan,  estimate  and  certificate ;  and  in  the  course  of  the 
next  year  to  proceed  in  such  execution  of  the  purposes  of 
the  act  as  directed  in  the  first  section,  which  shall  in  all 
respects  be  binding  on  the  incumbent  and  his  successors, 
in  tne  same  way  as  if  done  with  consent  of  the  incumbent.h 

In  all  cases  the  ordinary,  before  signifying  his  consent  Duties  of  the 
to  the  mortgage,  shall  cause  inquiry  to  be  made  and  ce>  ordinary in  a11 
tified  to  him  by  the  archdeacon,  chancellor  of  the  diocese,  ca 
or  other  proper  person  living  in  or  near  the  benefice, 
according  to  a  form  prescribed  by  the  act,  of  the  state  of 
the  buildings  at  the  time  the  incumbent  entered  upon  the 
benefice,  how  long  he  has  lived  there,  what  money  he  has 
received  or  is  to  receive  for  dilapidations,  and  how  it  has 
been  laid  out. 

And  if  it  appear  that  the  incumbent  has  wilfully  suffered  in  certain  cases 
snch  buildings  to  get  out  of  repair,  the  same  is  to  be  cer-  P^toH*J|r* 
tified  to  the  ordinary,  together  with  the  amount  of  damage  y  incain 
thereby  sustained;  and  such  incumbent,  if  required  by  the 
ordinary,  shall  pay  the  same  to  the  appointee,  under  the 
fourth  section  or  the  act,  towards  defraying  the  expenses 
of  building  or  repairs,  before  the  ordinary  gives  his  con- 
sent. And  all  sums  received  for  dilapidations  from  the 
representatives  of  any  former  incumbent,  and  not  already 
expended  in  repairs,  as  well  as  any  sums  to  be  received, 
as  soon  as  received,  shall  be  applied  m  part  payment  under 
the  estimate  made  according  to  section  1 ;  or  if  mortgage 
money  has  been  paid  off,  then  to  be  expended  in  some 
additional  improvement  on  the  glebe,  to  be  approved  by 
ordinary,  patron  and  incumbent;  and  in  the  meantime,  or 
if  no  such  improvements  are  required,  the  interest  to  be 
paid  to  the  incumbent  for  the  time  being.  It  does  not, 
However,  appear  likely  that  the  latter  part  of  this  section 
would  ever  be  practically  useful. 

The  tenth  section  of  this  act  provided  for  the  purchase 
of  a  new  house,  more  conveniently  situate  upon  land  not 
being  already  elebe,  and  the  eleventh  section  for  the  sale 
of  lands  already  glebe,  to  pay  for  new  lands ;  but  as  we 
have  already  seen,  such  a  transaction  is  now  provided  for 
m  a  more  general  manner  by  recent  statutes,  according  to 
the  provisions  of  which  all  6uch  exchanges  would  now  be 

k  See  pott,  U*  entire  alteration  w  these  matters  by  1  &  2  Vict.  c.  106. 
■s.  62,  63. 
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made,  it  would  therefore  be  useless  to  explain  any  further 
the  provisions  of  these  two  sections.1 

The  twelfth  section  of  this  act  is  very  important,  and 
the  source  therein  pointed  out  from  which  the  money  may 
be  borrowed  for  the  purposes  of  the  act  has  in  a  great 
measure  superseded  every  other.  By  this  section  the 
governors  of  Queen  Anne's  Bounty,  a  full  account  of 
which  fund  will  be  found  in  another  chapter,k  are  autho- 
rised to  advance  and  lend  any  sum  not  exceeding  100/.  for 
promoting  the  several  purposes  of  the  act  with  respect  to 
any  livings  which  do  not  exceed  the  clear  annual  value  of 
50*. ;  and  such  mortgage  as  before  directed  is  to  be  made 
for  securing  repayment  of  the  principal,  but  no  interest  is 
to  be  paid  in  such  case.  In  cases  where  the  annual  value 
of  a  living  exceeds  50/.  the  governors  are  empowered  to 
advance  for  the  purposes  of  the  act  any  sum  not  exceeding 
two  years'  income  of  such  living,  upon  such  mortgage  and 
security  as  before  mentioned,  and  subject  to  the  several 
regulations  of  the  act ;  and  the  interest  to  be  received  in 
such  cases  is  not  to  exceed  4/.  per  annum. 

Colleges  in  Oxford  and  Cambridge,  and  other  corporate 
bodies  being  patrons  of  any  such  benefice,  are  authorised 
to  lend  for  the  purposes  of  the  act,  and  upon  the  security 
mentioned,  any  sums  of  money  which  they  may  have  the 
power  of  disposing  of,  without  taking  any  interest,  but  in 
the  same  manner  as  may  be  done  by  the  governors  of 
Queen  Anne's  Bounty  in  the  case  of  livings  under  50/. 
per  annum. 

No  deed  or  other  writing  under  the  authority  of  this  act 
is  charged  with  any  stamp  duty  or  fee  of  office,  except  as 
is  mentioned  in  the  act 

The  remaining  sections  of  this  act  apply  to  particular 
cases  only.  In  case  of  a  patron  under  any  disability,  the 
guardian,  committee,  or  husband,  as  the  case  may  be,  is 
empowered  to  act  for  them. 

If  the  ordinary  should  be  a  body  corporate  aggregate, 
every  act  required  to  be  done  by  the  ordinary  snail  be 
done  under  the  seal  of  such  body. 

If  the  incumbent  of  any  chapelry  or  perpetual  curacy 
shall  be  nominated  by  the  rector  or  vicar  of  the  parish 
wherein  the  same  is  situated,  the  consent  of  such  rector  or 
vicar,  in  addition  to  that  of  the  patron  of  such  rectory,  is 
made  necessary. 

Where  the  patronage  of  any  such  benefice  is  in  the 
crown,  if  the  annual  value  exceeds  20/.  in  the  king's  books, 

1  See  ante,  the  two  preceding  sections. 

k  See  post,  chapter  on  First-fraits  ancl  Tenths. 
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the  required  consent  is  to  be  riven  by  the  first  lord  of  the 
treasury ;  if  under  20/.,  by  the  lord  chancellor ;  if  in  the 
patronage  of  the  crown  in  right  of  the  Duchy  of  Lan- 
caster, then  by  the  chancellor  of  the  duchy,  according  to 
the  form  prescribed  by  the  act ;  and  where  any  deed  is  by 
the  act  directed  to  be  executed  by  the  patron,  ordinary 
and  incumbent,  it  shall  in  these  cases  be  valid  if  executed 
by  the  ordinary  and  incumbent  only,  after  consent  ob- 
tained from  the  first  lord  of  the  treasury,  the  lord  chan- 
cellor, or  chancellor  of  the  Duchy  of  Lancaster,  as  the 
case  may  be,  provided  such  consent  be  registered  at  the 
register  office  aforesaid. 

Prom  the  time  of  the  passing  of  the  act  last  mentioned,  Recent  statutes, 
no  important  alteration  in  the  law  took  place  until  1838,  the 
1st  and  2nd  years  of  her  present  Majesty ;  all  mortgages 
of  benefices  therefore  made  between  those  periods  are  and 
will  be  entirely  regulated  by  the  provisions  of  the  first- 
named  act,  except  in  the  particulars  hereinafter  especially 
mentioned. 

The  provisions  of  the  first  act1  of  that  year,  however,  need 
be  very  briefly  stated  only,  since  a  more  full  and  compre- 
hensive act,  to  which  we  shall  presently  refer,  was  passed 
afterwards  in  the  same  session,  and  within  three  months  of 
the  other ;  for  it  has  unfortunately  happened  here  as  in  the 
case  of  the  church  building  acts,  that  enactments  for  the 
same  purposes  have  been  multiplied  without  any  apparent 
utility,  and  that  much  has  been  specifically  re-enacted 
which  might  have  been  accomplished  by  reference  to  for- 
mer acts ;  so  that  it  becomes  a  difficult  matter,  especially 
for  those  for  whose  use  they  are  principally  designed,  to 
know  which  of  the  provisions  of  these  statutes  are  prac- 
tically repealed,  or  by  which  their  own  particular  case  is 
to  be  regulated. 

By  this  act  of  the  1  &  2  Vict.  c.  23,  it  is  made  lawful  Extension  of 
for  any  incumbent  to  take  up  at  interest,  for  the  purposes  ^t^aJJ|J[ 
of  the  act  of  17  Geo.  III.  before  mentioned,  and  also  for  Act. 
the  purpose  of  buying  or  procuring  a  proper  site  for  a 
house  and  other  necessary  buildings,  or  for  either  of  such 
purposes,  any  sum  or  sums  of  money  not  exceeding  three 
years'  net  income  of  such  benefice ;  as  a  security  for  the 
repayment  of  which  he  is  enabled  to  mortgage  the  emolu- 
ments of  his  benefice  for  thirty-five  years,  or  until  the 
money  is  paid.    And  from  and  after  the  expiration  of  the 
first  year  of  this  term,  (in  which  first  year  no  part  of  the 
principal  sum  to  be  borrowed  is  repayable,)  the  incumbent 
shall  every  year,  computing  such  year  from  the  day  of  the 
»  1  Vict.  c.  23. 
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date  of  the  mortgage,  pay  to  the  mortgagee  one-thirtieth 
part  of  the  principal  sum  borrowed,  with  interest  for  so 
much  as  remains  due,  until  the  whole  is  paid  off.  In  other 
respects,  as  to  the  manner  of  the  payment,  the  provisions 
of  the  first  act,  and  the  forms  there  prescribed,  are  to  be 
applied.  The  important  alterations,  therefore,  which  are 
introduced  by  this  section  are, 

1.  The  power  to  purchase  a  site  for  building  with  the 
money  so  taken  up, 

2.  The  power  to  take  up  the  amount  of  three  years' 
income  instead  of  two. 

3.  The  exemption  from  repayment  of  any  part  of  the 
principal  in  the  first  year. 

4.  The  extension  of  the  time  of  repayment  from  twenty- 
five  years  to  thirty-five. 

5.  The  repayment  by  thirtieth  parts,  instead  of  by  twen- 
tieth parts  or  5  per  cent. 

The  repeal  of  that  provision  in  the  first  act,  which  com- 
pelled a  non-resident  incumbent  to  repay  by  tenth  parts 
or  10/.  per  cent,  to  which  we  have  before  alluded,  is  effected 
by  the  second  section  of  this  act  as  to  all  mortgages  made 
subsequently  to  it. 
Alteration  in  The  third  section  of  the  act  is  that  to  which  we  have 

mortgages  to  alluded  as  making  an  alteration  in  the  cases  of  mortgages 
Bounty  already  effected  prior  to  it,  and  which  were  in  existence  at  the 
existing  under  time  of  its  passing ;  for  it  is  thereby  enacted,  that  for  the 
the  Gilbert  Act  future  as  to  every  mortgage  which  has  been  made  to  the 
governors  of  Queen  Anne's  Bounty  by  any  bishop  under 
the  powers  of  any  act  specially  enabling  him,  whereby 
a  greater  yearly  instalment  than  one-thirtieth  part  of  the 
principal  sum  is  stipulated  to  be  paid,  or  by  the  incumbent 
of  any  benefice  by  virtue  of  the  17  Geo.  III.  c.  63,  the 
instalment  of  the  principal  sum  to  be  repaid  annually  by 
them  shall  be  one-thirtieth  of  the  principal  sum  originally 
advanced,  instead  of  the  yearly  instalment  in  the  mortgage 
stipulated  to  be  paid ;  such  substituted  instalment  to  com- 
mence in  each  case  on  the  day  when  the  next  yearly 
instalment  by  virtue  of  such  mortgage  shall  become  due; 
and  the  mortgages  already  made  to  the  governors  are  in 
these  cases  to  remain  in  force  until  the  whole  principal  sum 
has  been  repaid,  in  exactly  the  same  manner  as  if  they  bad 
been  in  the  first  instances  expressed  to  have  been  made  for 
the  longer  term.m 

The  power  given  by  the  Gilbert  Act  to  borrow  from 
Queen  Anne's  Bounty  and  from  colleges,  &c.  remains  the 
same  under  this  act,  the  extended  provisions  of  the  first 
«  Sect.  3. 
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section  being  applicable  to  such  cases ;  but  there  is  no 
provision  which  directs  colleges,  &c.  to  make  any  alter- 
ation in  the  annual  receipts  of  the  money  already  lent  by 
them  upon  mortgages  actually  in  existence.0 

When  any  existing  house  is  unfit  for  the  residence  of  Old  houses  may 
the  incumbent,  and  incapable  of  being  so  repaired  and  fo^  J^^J? 
enlarged  as  to  make  it  fit  for  his  residence,  and  it  shall  &c. 
be  certified  to  the  bishop  by  some  competent  architect  or 
surveyor  that  it  will  be  advantageous  to  the  benefice  that 
such  house  should  be  suffered  to  remain,  the  incumbent, 
having  obtained  the  consent  in  writing  of  the  bishop, 
which  consent  must  be  registered  in  the  registry  of  the 
bishop,  may  allow  the  house  to  stand  as  a  dwelling-house, 
or  convert  it  into  farming  buildings  for  the  use  of  the 
occupiers  of  the  glebe  lands ;  and  after  a  new  house  of 
residence  has  been  built  to  the  satisfaction  of  the  bishop, 
the  old  house  shall  be  thenceforth  converted  to  the  pur* 
poses  aforesaid,  and  the  new  house  taken  to  be  the  resi- 
dence house  of  the  benefice.0 

We  have  already  had  occasion  to  refer  to  some  of  the 
remaining  clauses  of  this  act  in  speaking  of  the  sale  and 
exchange  of  glebe  lands ;  the  other  clauses  are  similar  to 
those  of  17  Geo.  HI.  c.  53,  the  powers,  provisions,  &c. 
of  which  are  extended  and  made  applicable  mutatis  mu- 
tandis to  mortgages  made  in  pursuance  of  this  act 

We  now  come  to  speak  of  that  part  of  the  more  full  Mode  of  pro- 
ami  important  actp  passed  subsequently  in  the  same  ses-  needing inmort- 
aon,  by  which  provision  is  made  for  these  purposes.  Sees  becoming 

By  the  62d  section  of  that  act  the  bishop  of  the  diocese,  vacant  after 
upon  the  avoidance  of  any  benefice,  is  required  to  issue  a  August  1838. 
commission  to  four  beneficed  clergymen  of  his  diocese, 
or  if  the  benefice  be  within  his  peculiar  jurisdiction,  but 
locally  situate  in  another  diocese,  then  to  four  beneficed 
clergymen  of  such  other  diocese,  one  of  whom  shall  be 
the  rural  dean  (if  any)  of  the  rural  deanery  or  district 
wherein  such  benefice  shall  be  situate,  directing  them  to 
inquire  whether  there  is  a  fit  house  of  residence  within 
wich  benefice,  and  what  are  the  annual  profits  of  such 
benefice ;  and  if  the  clear  annual  profits  of  such  benefice 
exceed  100/.,  whether  a  fit  house  or  residence  can  be  con- 
veniently provided  on  the  glebe  of  such  benefice  or  other- 
wise ;  ana  if  the  commissioners,  or  any  three  of  them, 
shall  report  in  writing  under  their  hands  to  the  bishop 
that  there  is  no  fit  house  of  residence  within  such  benefice, 
and  that  the  clear  annual  profits  of  such  benefice  exceed 
100/.,  and  that  a  fit  house  of  residence  can  be  conveni- 

1  Sects.  4 and 5.  •Sect.e.  p  1  &  2  Vict  c.  106. 
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entlv  provided  on  the  glebe  of  such  benefice,  or  on  any 
lana  which  can  be  conveniently  procured  for  the  site  of 
such  house  of  residence,  the  bishop  is  required  to  procure 
from  some  skilful  and  experienced  workman  or  surveyor 
a  certificate  containing  a  statement  of  the  condition  of  the 
buildings  (if  any),  and  of  the  value  of  the  timber  and 
other  materials  (if  any)  thereupon,  fit  to  be  employed  in 
building  or  repairing,  or  to  be  sold ;  and  also  a  plan  or 
estimate  of  the  work  fit  and  proper  to  be  done  for  building 
or  repairing  such  house  of  residence,  with  all  necessary 
and  convenient  offices ;  and  thereupon,  by  mortgage  of 
the  glebe,  tithes,  rents,  rent-charges  and  other  profits  and 
emoluments  of  such  benefice,  to  raise  such  sums  as  the 
said  estimate  shall  amount  to,  after  deducting  the  value 
of  any  timber  or  other  materials  which  may  be  thought 
proper  to  be  sold,  not  exceeding  four  years9  net  income  and 
produce  of  such  benefice,  after  deducting  all  outgoings 
(except  only  the  salary  of  the  assistant  curate,  where  such 
a  curate  is  necessary),  which  mortgage  shall  be  made  to 
the  persons  who  shall  advance  the  money  so  to  be  levied 
and  raised  for  the  term  of  thirty-five  years,  or  until  the 
money  so  to  be  raised,  with  interest  for  die  same,  and 
such  costs  and  charges  as  may  attend  the  recovery  thereof, 
shall  be  fully  paid  and  satisfied ;  and  the  same  mortgage 
shall  be  made  by  one  or  more  deed  or  deeds  in  the  form 
or  to  the  effect  for  that  purpose  contained  in  a  particular 
form  prescribed  by  the  act,  and  shall  bind  the  incumbent 
of  such  benefice  for  the  time  being,  and  his  successors, 
until  the  principal  and  interest,  costs  and  charges,  shall 
be  fully  paid  off  and  satisfied ;  and  every  incumbent  for 
the  time  being  is  made  liable  to  the  payment  of  so  much 
of  the  principal,  interest  and  costs  as  shall  become  pay- 
able during  the  time  he  shall  be  such  incumbent;  and 
every  such  incumbent  and  his  representatives  shall  be 
respectively  liable  to  the  proportion  of  the  payments  for 
the  year  which  shall  be  growing  at  the  time  of  the  death 
of  such  incumbent  or  avoidance  of  such  benefice ;  which 
said  principal,  interest  and  costs,  and  the  proportion  of 
payment  growing  at  the  time  of  the  death  of  such  incum- 
bent or  of  such  avoidance,  shall  and  may  be  recovered  by 
action  of  debt  in  any  court  of  record/1 

The  bishop  shall  cause  to  be  transmitted  to  the  patron 
and  the  incumbent  (if  any)  of  such  benefice  copies  of  the 
report  so  to  be  made  by  such  commissioners,  and  of  the 
plan,  estimate  and  certificate  so  to  be  made  by  such  work- 
man or  surveyor,  two  calendar  months  at  the  least  before 

il&2  VicU  c.  106,  s.  62. 
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making  any  such  mortgage ;  and  in  case  the  patron  and 
the  incumbent,  or  either  of  them,  shall  object  to  the  pro- 
posed site  for  a  residence,  or  to  the  proposed  plan  for 
erecting  or  repairing  such  residence,  or  the  amount  pro- 
posed to  be  raised,  and  shall  deliver  such  objections  in 
writing  to  the  bishop  before  the  expiration  of  such  period 
of  two  calendar  months,  the  bishop  shall  have  full  power 
to  direct  that  the  plan  proposed  to  be  carried  into  effect 
shall  be  altered  or  modified  in  such  manner  as  he  may 
think  fit  And  if  the  bishop  shall,  after  receiving  the 
report  to  be  made  by  such  commissioners,  be  of  opinion 
that  it  is  not  expedient  under  the  special  circumstances  of 
any  such  benefice,  to  levy  and  raise  any  sum  or  sums  of 
money  by  mortgage,  or  otherwise  to  take  measures  for 
providing  a  fit  nouse  of  residence  for  such  benefice,  he 
shall  state  in  detail  such  special  circumstances,  and  the 
grounds  of  his  opinion,  in  the  next  annual  return  made  by 
him  to  her  majesty  in  council/ 

The  first  important  alteration  to  be  remarked  upon,  as  Alterations 
introduced  by  these  sections,  is  the  very  extensive  power  mad*  Dy lhe 
conferred  by  them  upon  the  bishop.     Previous  tp  this  £l£nT£enacl" 
enactment,  although  the  consent  of  the  bishop  was  made  increaaed 
necessary  to  proceeding  under  the  17  Geo.  Ill,  c.  53,  yet  power  of  the 
his  positive  interference  was  restricted  to  cases  where  the  bishops, 
incumbent  was  non-resident  on  his  benefice,  and  refused 
to  avail  himself  of  the  provisions  of  that  act ;  nor  even  in 
that  case  was  he  empowered  to  act  without  the  consent  of 
the  patron  of  the  benefice. 

By  this  enactment,  however,  the  proceedings  are  to  be 
initiated  by  the  bishop  ;  and  when  the  report  of  his  com- 
mission is  returned  to  him,  he  is  to  be  sole  judge  whether 
or  not  it  is  fitting  that  its  recommendations  shall  be  car- 
ried into  effect ;  and  the  objections  of  the  patron  or  in- 
cumbent, or  of  both  of  them,  are  only,  as  it  appears,  to 
he  attended  to  so  far  as  the  bishop  may  think  fit. 

The  enactment  of  this  62d  section  appears  to  have  been  Requisition  of 
too  general  by  some  mistake ;  for  if  it  were  strictly  com-  section  62  too 
plied  with,  the  bishop  would  be  required  to  issue  this  com-  6*nera1, 
mission  whenever  and  as  often  as  any  benefice  under  his 
control  became  vacant,  whether  the  house  of  residence 
thereon  was  good  or  bad,  or  although  it  had  recently  been 
erected  ;  ana  even  in  the  case  of  a  benefice  as  to  which  a 
commission  has  once  issued,  it  would  be  necessary  for  the 
bishop  to  direct  another  as  soon  as  the  benefice  was  again 
vacant.    The  general  practice,  therefore,  in  the  different 
dioceses  has  been,  and,  it  is  believed,  continues  to  be,  to 

«■  Sect.  63. 
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Alteration  in 
the  amount  to 
be  raised. 


Alteration  in 
certain  details. 


Details  in  which 
there  is  do  alter* 
ations. 


treat  the  general  directions  of  this  section  as  a  mistake, 
and  not  to  issue  the  commission  on  the  avoidance  of  those 
benefices  whereon  the  bishop  has  sufficient  reasons  for 
knowing  that  a  fit  and  proper  house  of  residence  exists.1 

The  other  important  alteration  introduced  by  these  sec- 
tions is  in  the  amount  of  the  money  authorised  to  be  raised; 
which  having  been  by  the  17  Geo.  HI.  c.  63,  fixed  at  two 
years'  income  of  the  living,  and  by  1  &  2  Vict.  c.  23,  ex- 
tended to  three  years'  income,  is  now  fixed  at  four  years' 
income ;  and  it  may  be  instructive  as  showing  the  altered 
style  and  character  of  the  glebe  houses  in  this  country, 
and  possibly  also  the  altered  style  of  living  of  their  occu- 
piers, that  it  has  now  been  thought  advisable  and  ex- 
pedient to  provide  for  the  erecting  of  houses,  so  as  to 
allow  them  to  be  of  double  value  as  compared  with  those 
erected  between  a.  d.  1777  and  1838. 

It  would  be  quite  unnecessary  to  repeat  the  enactments 
by  which  the  details  of  transactions  of  this  nature,  and 
under  this  statute,  are  to  be  regulated,  as  they  differ  from 
those  to  be  observed  in  accordance  with  the  act  17  Geo.  IIL 
c.  53,  and  which  we  have  already  fully  mentioned  in  the 
following  particulars  only. 

The  copy  of  the  deed  of  mortgage  directed  by  the  former 
act  "  to  be  registered  in  the  office  of  the  registrar  of  the 
diocese  where  the  parish  lies,  or  other  ordinary  having 
episcopal  jurisdiction  therein,"  is  by  this  act  directed  to  be 
registered  in  the  office  of  the  registrar  of  the  bishop  of  the 
diocese. 

Among  the  expenses  directed  by  the  latter  act  to  be  paid 
out  of  the  fund  by  the  bishop's  nominee,  in  addition  to  all 
those  directed  to  be  paid  by  the  former  act,  are  the  ex- 
penses of  preparing  the  mortgage  deed  and  incident  thereto, 
and  of  making  such  certificate,  plan  and  estimate,  and 
copies  thereof. 

All  the  directions  as  to  the  contracts  of  and  by  the  no- 
minee, and  as  to  the  balance  remaining  in  his  hands ;— his 
passing  his  accounts ;  the  executing  counterpart  of  the 
mortgage ;  the  remedies  in  default  oi  payment  by  incum- 
bent,- the  continuing  charge  upon  successors;  insurance 
against  fire  ;  apportionment  in  case  of  death  or  avoidance 
of  the  living ;  application  of  money  received  for  dilapida- 
tions ;  the  authority  to  governors  of  Queen  Anne's  Bounty 
to  lend  money  at  4Z.  per  cent,  interest— to  colleges  in  Ox- 
ford and  Cambridge  and  other  corporate  bodies,  to  lend 
money  without  interest;  allowance  to  the  nominee  of  the 

•  Communicated  to  the  author  at  the  usual  practice  by  the  bishop's  office** 
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Wshop,— are  precisely  the  same  as  those  of  the  first-men- 
tioned act,  which  we  hare  already  explained  and  analyzed, 
and  might  probably  have  been  more  simply  provided  for 
by  a  reference  to  that  act. 

We  have  now  gone  through  the  several  statutes  pro-  In  what  cases 
▼iding  for  the  ereetion  of  suitable  and  convenient  houses  ^Ji^foJJJ  are 
of  residence  on  lands  which  are  already  glebe. 

It  remains  to  be  particularly  observed,  that  the  last  of 
these  statutes  does  not  operate  as  a  repeal  of  the  former 
ones;  and,  moreover,  that  it  is  altogether  inapplicable  to 
the  case  of  any  living,  until  there  has  been  an  avoidance 
since  the  passing  of  the  act. 

It  is  clear,  therefore,  that  any  incumbent  instituted  prior 
to  that  time,  August  14th,  1838,  who  should  wish  to  avail 
Kmself  of  these  provisions  for  building  a  new  house  of  re- 
sidence, must  proceed  according  to  tne  directions  of  the 
17  Geo.  III.  c.  53,  as  altered  by  1  &  2  Vict.  c.  23.  In 
roeh  a  case,  consequently,  the  extent  of  the  amount  to  be 
taken  up  at  interest  would  be  three  and  not  four  years' 
value  of  the  income  of  the  living,  and  the  details  of  his 
proceeding  would  be  regulated  in  all  respects  by  the  pro- 
visions of  the  former  acts,  which  should  be  adhered  to 
even  in  those  cases  where  the  latter  act  has  introduced 
any  variance. 

We  have  seen  that  the  bishop,  upon  or  at  any  time  after  Commission 
the  avoidance  of  any  benefice,  is  required  to  issue  his  com-  ™ay  ^.issu®d 
mission.    Whether  or  not  this  may  be  strictly  consistent  bero  fiU^ 
with  any  discretionary  power  vestea  in  him,  it  seems  clear 
from  the  following  section,  which  directs  the  report  to  be 
transmitted  to  the  patron  or  incumbent  (if  any),  that  the 
proceeding  may  be  under  this  statute,   notwithstanding 
the  benefice  is  filled/ 

Since  the  passing  of  this  last  act,  and  in  the  year  1839/  Mortgages  by 
power  has  been  given  to  archbishops  and  bishops  to  raise  b«hops  for 
money  on  the  mortgage  of  their  sees,  for  the  purpose  of  8ame  P******** 
building  and  otherwise  providing  fit  houses  for  their  resi- 
dence.    It  would,  however,  appear  scarcely  necessary  to 
enter  into  the  different  provisions  of  the  statute  wnich 
directs  the  manner  in  which  this  money  is  to  be  raised, 
since  the  details  are  the  same  as  those  to  be  observed  in 
the  case  of  money  raised  by  an  incumbent  of  a  benefice. 

'  It  will  be  observed  in  this  section,  that  provision  is  made  for  compelling  the 
nsarance  from  fire  of  houses  built  under  the  provisions  of  the  Gilbert  Act,  and 
Benefice  Pluralities  Act,  and  there  appears  to  be  every  reason  why  the  same 
should  be  made  compulsory  in  the  case  of  all  houses  of  residence  generally ;  for 
this,  at  a  moderate  expense,  might  prevent  the  benefice  from  becoming  charged 
with  the  mortgage  debt  contracted  lor  rebuilding  in  such  a  case. 

•  2&3  Vict.  c.  18. 
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The  interest  of  the  sum  borrowed  is  to  be  paid  half- 
yearly  ;  one-thirtieth  of  the  principal  at  the  end  of  the 
third  year,  and  the  same  at  the  end  of  every  subsequent 
year,  until  the  whole  is  repaid.  The  house  purchased  or 
built  must  be  within  the  province  or  diocese,  in  the  case 
of  archbishops  and  bishops  respectively.  The  money  bor- 
rowed is  to  be  paid  to  a  nominee  or  nominees  in  the  same 
manner,  and  whose  duties  are  the  same  as  those  already 
mentioned.  The  houses  built  or  purchased  are,  in  the 
same  manner,  to  be  insured  from  fire.  Power  is  also  given 
to  purchase  land  for  the  purpose  of  a  site  and  premises; 
and  incapacitated  persons  are  authorised  to  sell  land  for 
such  purposes.  In  the  case  of  the  avoidance  of  a  see,  the 
archbishop  or  bishop  avoiding  it,  or  his  executors,  are  to 
pay  a  proportion  of  the  half-yearly  interest,  and  of  the 
annual  instalment  of  the  principal ;  and  the  governors  of 
Queen  Anne's  Bounty  are  in  like  manner,  as  in  the  other 
cases,  authorised  to  advance  the  money  at  four  per  cent, 
interest. 


Freehold  of 
glebe,  &c.  in 
abeyance. 


Crops  growing 
at  decease  of 
incumbent. 


Section  7. 

Rights  as  between  Successive  Tenants  for  Life. — 
Dilapidations. 

An  important  branch  of  the  law  relating  to  the  real  pro- 
perty of  ecclesiastical  corporations  sole,  is  that  by  wnich 
the  rights  in  it  are  adjusted  as  between  the  successive 
tenants  for  life ;  for  under  this  is  included  the  subject  of 
dilapidations,  and  with  the  consideration  of  these  subjects, 
we  shall  be  enabled  to  conclude  the  present  chapter. 

Upon  the  death  of  the  parson  of  a  church,  or  of  other 
ecclesiastical  person  seised  jure  ecclesia,  the  freehold  of 
his  glebe,  or  other  ecclesiastical  lands,  is  in  abeyance,8 
that  is,  in  expectation,  remembrance  or  contemplation  of 
law,  until  a  successor  is  appointed ;  and  the  fee  simple  in 
such  lands  may  be  said  to  be  always  in  abeyance,  and 
this  is  one  of  the  few  instances  in  which  a  freehold  estate 
can  be  in  abeyance ;  for  it  is  a  principle  of  the  highest 
antiquity  in  our  law,  that  there  should  always  be  a  known 
and  particular  owner  of  every  freehold  estate,  from  reasons 
derived  partly  from  general  convenience,  and  partly  de- 
rived from  feudal  times. 

In  case  any  incumbent,  before  his  death,  has  caused 
any  of  his  glebe  lands  to  be  manured  and  sown  at  his  own 
proper  costs  and  charges  with  any  corn  or  grain,  he  may 

«  Litt.  674. 
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make  and  declare  his  testament  of  all  the  profits  of  the 
corn  growing  upon  the  said  lands  so  manured  and  sown. x 
But,  m  such  a  case,  it  is  presumed  that  the  succeeding  in- 
cumbent would  be  entitled  to  some  share,  or  to  compen- 
sation in  respect  of  the  profit  which  might  have  teen 
made  by  him  of  the  glebe  lands  since  the  time  at  which 
they  came  into  his  possession ;  for  this  is  agreeable  to  the 
equity  of  succeeding  statutes  as  to  apportionment,  and  of 
the  cases  decided  thereupon.* 

In  a  case  where  a  lease  for  years,  made  by  a  rector,  Apportionment 
had  ceased  by  his  death,  the  succeeding  incumbent  re-  of  rent  between 
ceived  from  the  lessee  a  sum  of  money  as  the  rent  due  for  JJJS^J^111" 
the  whole  year,  in  the  course  of  which  the  lessor  had 
died.    But  upon  a  bill  filed  by  the  executor  of  the  de- 
ceased rector  against  the  succeeding  incumbent,  it  was 
held  that  the  plaintiff  was  entitled  to  an  apportionment.* 

This  case  was  decided  subseauently  to  and  in  pursuance 
of  the  statute  11  Geo.  II.  c.  19,  which  enacts,  that  where 
any  tenant  for  life  shall  die  before  or  on  the  day  on  which 
any  rent  was  reserved  or  made  payable,  upon  any  demise 
or  lease  of  lands,  tenements  or  hereditaments,  wnich  de- 
termined on  the  death  of  such  tenant  for  life,  the  executors 
or  administrators  of  such  tenant  for  life  may,  in  an  action 
on  the  case,  recover  from  such  under-tenant  or  under- 
tenants of  such  lands,  &c,  if  such  tenant  for  life  die  on 
the  day  on  which  the  same  was  made  payable,  the  whole, 
or  if  before  such  day,  then  a  proportion  of  such  rent,  ac- 
cording to  the  time  such  tenant  for  life  lived  of  the  last 
year  or  quarter  of  a  year,  or  other  time  in  which  the  said 
rent  was  growing  due,  making  all  just  allowances,  or  a 
proportionable  part  thereof,  accordingly.  And  in  order 
that  the  payment  of  such  year  may  be  justly  and  equitably 
Ascertained  and  adjusted  between  the  successors  and  the 
parson,  vicar,  or  incumbent,  avoiding  such  living  by  death 
or  otherwise,  or  his  representatives,  in  such  proportions  as 
the  profits  of  such  living  shall  have  been  received  by  them 
respectively  for  the  year  in  which  such  death  or  avoid- 
ance shall  happen,  it  is  enacted,  that  in  case  any  differ- 
ence shall  arise  in  adjusting  or  settling  the  proportions 
aforesaid,  the  same  shall  be  determined  Dy  two  indifferent 
persons,  the  one  to  be  named  by  the  said  successor,  and 
the  other  by  the  person  making  such  avoidance,  or  his 
representatives  in  case  of  his  death;  and  in  case  such 
nominees  shall  not  be  appointed  within  the  space  of  two 
calendar  months  next  after  such  death  or  avoidance,  or  if 

*  28  Hen.  8,  c  11. 

Ml  Geo.  3,  c,  19 ;  4  &  5  Will.  4,  c.  22.    •  Hawkim  v.  JTW/y,  8  Ves.  308, 
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No  action  by 
a  successor  for 
miscullivation 
of  lands. 


Secus,  for  non- 
repair of 
hedges,  fences, 
&c. 


Duty  of  repair 
on  new  lands 
acquired  as 
glebe,  fences, 


they  cannot  agree  in  adjusting  such  proportions  within 
the  space  of  one  calendar  month  after  they  shall  have 
been  appointed,  the  same  shall  be  determined  by  some 
neighbouring  clergymen,  to  be  nominated  by  the  ordinary, 
whose  determination  shall  be  final  and  conclusive  between 
the  parties ;  which  nominations  and  determinations  shall 
be  made  according  to  the  forms  for  that  purpose  contained 
in  the  act. 

And  as  to  apportionments,  the  principle  of  the  last- 
tioned  act  is  extended  by  the  stat.  4  &  5  Will.  IV.  c.  22, 
by  which  the  principle  of  equitable  apportionment  is  ap- 
plied to  all  property  which  consists  in  periodical  and  fixed 
money  payments,  such  as  rents,  rent  charges,  &c.  Whe- 
ther, therefore,  under  this  statute,  or  independently  of  it, 
there  can  be  no  doubt  but  that  the  rent  of  glebe  and  other 
ecclesiastical  lands  would  be  fairly  apportioned  between 
the  deceased  or  outgoing  and  the  incoming  tenant  for  life; 
nor  would  the  case  be  different  in  principle,  where  the 
lands  had  been  in  the  actual  occupation  of  the  former.* 

But  there  is  no  law  which  compels  the  incumbent  to 
cultivate  the  glebe  lands  in  a  proper  and  husbandlike 
manner,  so  that  the  successors  may  receive  them  in  that 
state;  nor  could  there  be  any  actions  for  dilapidations, 
although  the  land  had  been  miscultivated.  For,  as  ob- 
served by  Lord  Denman,  in  order  to  render  the  executors 
of  an  incumbent  liable  for  dilapidations,  there  must  be 
something  of  demolition ;  and  there  is,  consequently,  no 
ground  for  saying  they  could  be  liable  for  mismanage- 
ment of  the  glebe  lands.  And  it  was  said  by  another  of 
the  judges  in  the  same  case — "  An  action  by  a  landlord 
against  a  tenant  for  the  mismanagement  of  his  farm,  lies 
on  an  implied  contract  to  cultivate  the  lands  in  a  husband- 
like manner :  no  such  contract  can  be  implied  between  the 
parson  and  his  successor. b 

But  the  hedges,  fences,  gates,  &c.  upon  glebe  lands,  are 
among  the  things  of  which  the  beneficed  parson  has  the 
burden  and  charge  of  reparation;  and  there  is  no  doubt 
that  as  to  such  things,  the  executors  of  a  deceased  incum- 
bent are  liable  to  the  successor  for  dilapidations,  if  these 
have  been  allowed  to  become  decayed  or  ruinous.6 

And  the  decision  come  to  after  deliberation  in  this  same 
case  is  not  only  important  in  itself,  but  likely"  to  become 
much  more  so  from  its  applicability  to  the  numerous  cases 
in  which,  under  the  recent  statutes,  new  lands  may  be 
acquired  as  glebe ;  for  it  was  there  decided,  that  an  ailot- 

*  Sect.  2.  *>  Bird  v.  Ralph,  4  Bam.  &  Ad.  8S6. 

«  Liltledale,  J.,  in  Bird  v.  R*lph,  2  Ad.  &  £11.  773. 
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meat  made  to  a  vicar  in  lieu  of  tithes  under  an  inclosure 
act,  is  subject  to  the  law  and  custom  of  England  as  to  di- 
lapidations equally  with  the  ancient  glebe ;  and  if  when 
the  vicar  comes  into  possession  of  it  there  are  fences  upon 
it  which  he  ought  to  repair,  but  which  he  dies  leaving  un- 
repaired, his  executors  are  liable  at  the  suit  of  his  successor. 
In  that  particular  case  land  was  by  the  act  to  be  first  well 
and  sufficiently  fenced,  in  such  manner  as  the  commis- 
sioners should  direct,  at  the  public  charge ;  but  for  ever 
afterwards  to  be  repaired  at  the  charge  of  the  vicar  and  his 
successors.   And  an  appeal  was  given  to  parties  aggrieved 
by  anything  done  in  pursuance  of  the  act,  provided  the  ap- 
peal was  brought  within  four  months.    The  fences  which 
were  put  up  by  the  commissioners  being  calculated  to  last 
only  three  or  four  years,  became  ruinous,  and  so  remained 
until  the  death  of  the  incumbent,  about  eleven  years  after 
the  inclosure ;  no  steps  having  been  taken  by  him  to  ob- 
tain a  remedy  for  the  neglect  to  fence  properly.     It  was 
held,  that  as  no  appeal  had  been  brought,  the  commis- 
sioners must  be  considered  to  have  done  what  was  neces- 
sary ;  and  that  the  representatives  of  the  deceased  vicar 
were  liable  to  the  successor  for  dilapidation  of  the  fences. 
And  it  was  expressly  stated  by  Mr.  Justice  Littledale  in 
giving  judgment,  that  this  decision  did  not  rest  upon  the 
particular  directions  of  the  act,  which  cast  the  burthen  of 
repair  on  the  vicar  and  his  successors ;  but  that  as  it  came 
to  the  vicar  in  an  inclosed  and  fenced  state,  he  was  bound 
by  the  common  law  to  keep  it  so,  at  his  own  expense.41 

If  a  benefice  were  endowed  with  new  land,  or  with  an 
allotment  of  common,  or  if  any  land  were  acquired  to  it  as 
glebe,  by  virtue  of  any  exchange  or  by  purchase  under 
the  recent  acts,  or,  as  it  is  to  be  presumed,  in  any  other 
manner,  and  there  were  no  fences  upon  it,  the  incumbent 
would  not,  in  the  absence  of  special  enactment  or  agree- 
ment, be  bound  to  put  up  fences ;  for  that  would  only  be 
lie  die  case  above-mentioned  of  a  mismanagement  01  the 
glebe  lands;9  and  there  would  be  nothing  of  the  nature 
of  demolition,  so  as  to  render  his  representatives  liable 
for  dilapidation.  But  if  he  were  in  any  such  cases  to  put 
up  fences,  &c.  he  must  then  keep  them  in  repair  for  the 
future ;  and  if  they  should  be  left  in  a  ruinous  state,  an 
action  for 'dilapidations  in  respect  of  them  would  lie/ 

It  becomes  therefore  of  great  importance  in  every  case  Dutyof  an  to- 
rn which  new  land  is  to  be  acquired  to  any  benefice  as  ™™  ^  ^PJ* 
glebe,  that  the  incumbent  should  take  care  that  all  those  tioTofoew8 

*  See  judgmeat  of  LHtledale,  2  Ad.  &  El.  781.  ,ands* 

*  Bird  v.  Ralph,  supra.  i  Littledale,  J„  supra. 
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things,  in  respect  of  which  he  would  be  liable  for  dilapi- 
dation, are  at  that  time  in  a  perfect  state  of  repair ;  for 
upon  the  authority  of  the  above  case,  it  seems  clear  that 
it  would  be  no  valid  excuse  or  defence  to  an  action  for 
dilapidations,  to  prove  that  any  of  these  things  were  out 
of  repair,  or  likely  to  become  out  of  repair,  at  the  time 
when  they  came  into  his  possession. 
Dilapidations  in      But  by  far  the  most  common  cause  of  action  for  dilapi- 
buildiogs,  &c    dations  is  in  respect  of  the  house  of  residence  and  other 
buildings  upon  the  glebe  lands ;  and  this  subject  appears 
at  a  very  early  period  to  have  engaged  the  attention  of  the 
legislature  and  of  the  ecclesiastical  courts. 
What  it  is.  Dilapidation  is  said  to  be  the  pulling  down  or  destroy- 

ing in  any  manner  any  of  the  houses  or  buildings  belong- 
ing to  a  spiritual  living,  or  suffering  them  to  run  into  nun 
or  decay,  or  wasting  or  destroying  the  woods  of  the 
church,  or  committing  or  suffering  any  wilful  waste  in  or 
upon  the  inheritance  of  the  church.* 
Proceedings  by  A  bishop  as  soon  as  he  is  installed,  and  a  rector  or  vicar 
the  new  incum-  ^  soon  ^  he  jg  inducted,  ought  to  procure  skilful  work- 
men to  view  the  dilapidations  or  whatsoever  shall  want 
repairing,  and  write  down  for  what  sum  a  workman  may 
or  will  repair  or  rebuild  the  same,  and  set  their  hands  to 
the  same  for  a  memorial  thereof,  when  they  shall  be  called 
as  witnesses  thereunto.  For  after  this  inspection  is  made 
the  bishop,  rector,  vicar,  &c.  may  commence  his  suit  for 
dilapidations  when  he  pleases.  And  such  workmen,  in 
support  of  the  action,  ought  to  prove  that  such  decay  can- 
not sufficiently  be  repaired  or  amended  for  less  than  such 
sum,  and  that  they  themselves  would  not  do  it  for  less; 
and  that  such  proof  may  be  sufficient,  it  is  requisite  that 
there  be  two  witnesses  in  every  particular,  and  not  one 
witness  to  one  kind  of  work  only,  and  another  to  another.11 
By  representa-  When  the  estimate  has  been  thus  made,  the  representa- 
tives ofdeceaied  i[yes  0f  the  late  incumbent  may  examine  other  surveyors 
iacum  Hi,  ^  con^radict  the  estimate  macte,  and  to  prove  it  to  be  ex- 
cessive ;  and  if  this  can  be  done  satisfactorily,  the  amount 
awarded  would  of  course  be  reduced ;  or  supposing  the 
defendants  in  such  a  case  to  have  made  a  tender  of  the 
sum  they  have  deemed  sufficient,  or  paid  the  same  into 
court,  and  their  estimate  was  adjudged  to  be  correct,  they 
would  be  entitled  to  a  verdict  with  costs.1 
Incases  of  Several   auestions    concerning   dilapidations  are  very 

waste.  nearly  allied  to  those  concerning  waste,  of  which  we  hare 

already  spoken ;  these  therefore  it  will  be  unnecessary  to 

t  Degge,  118.  h  See  2  Burn,  E.  L.  147, 

»  North  v.  Barktr,  3  Pliill.  307. 
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repeat  here ;  but  it  may  be  laid  down  generally,  that  in 
every  case  of  waste  committed  or  permitted  by  an  eccle- 
siastic on  lands  which  he  holds  jure  ecclesi<e>  and  by  which 
his  successor  might  be  damnified,  the  successor  would 
have  his  remedy  for  the  injury  in  the  usual  action  for  di- 
lapidations. 

The  case  of  Wise  v.  Metcalfef  decided  in  1829,  is  a  Principle  on 
leading  authority  to  show  the  extent  of  liability  for  dila-  ^J^$? 
pidations  in  the  case  of  house  and  buildings,  and  in  what  calculated, 
manner  and  according  to  what  principle  these  dilapida- 
tions are  to  be  calculated. 

In  that  case  it  appeared  that  the  rectory  house  was  an 
ancient  structure,  ouilt  with  timber,  and  plastered  on  the 
outside,  and  had  upon  it  the  date  of  1624.  The  barns  were 
also  old,  but  not  of  equal  age  with  the  rectory  house. 
The  dilapidations  of  the  rectory  house,  barns,  stables,  out-  Principles  pro- 
buildings,  and  of  the  chancel  of  the  church,  amounted  to  P0**1  m  *r ** 
399/.  18*.  6rf.,  provided  the  principle  upon  which  the  esti-  v'  eUaf€m 
mate  had  been  made  was  correct.  The  principle  was,  ut  principle, 
that  the  former  incumbent  ought  to  have  left  the  rectory 
house,  buildings  and  chancel  in  good  and  substantial  re- 
pair; the  painting,  papering  and  whitewashing  being  in 
proper  decent  condition  for  the  immediate  occupation  and 
use  of  his  successor;  that  such  repairs  were  to  be  ascer- 
tained with  reference  to  the  state  and  character  of  the 
buildings,  which  were  to  be  restored,  where  necessary,  ac- 
cording to  their  original  form,  without  addition  or  modern 
improvement.  It  was  proved  by  the  several  surveyors  of 
experience  examined  on  the  part  of  the  plaintiff  and  also 
of  the  defendant,  that  they  had  invariably  estimated  the 
dilapidations  between  the  incumbent  of  a  living  and  the 
representatives  of  his  predecessors  upon  the  above  prin- 
ciple. 

If  however  the  rectory  house,  buildings  and  chancel  2nd  principle. 
were  to  be  repaired  in  the  same  manner  only  as  buildings 
ought  to  be  left  by  an  outgoing  lay  tenant,  who  is  bound 
by  covenant  to  leave  them  in  good  and  sufficient  repair, 
order  and  condition,  the  expense  of  such  reparations 
amount  to  310/.,  the  painting,  papering  and  whitewashing 
not  being  included  in  the  last  estimate. 

And  if  the  former  incumbent  was  only  bound  to  leave  3rd  principle, 
the  rectory  house,  buildings  and  chancel  wind  and  water 
tight,  or  in  that  state  of  reparation  which  an  outgoing 
lay  tenant  of  premises,  not  obliged  by  covenant  to  do  any 
repairs,  ought  to  leave  them,  then  the  expenses  of  re- 
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pairing  the  rectory,  buildings  and  chancel  amounted  to 
767.11*. 

The  auestion  for  the  determination  of  the  court  was, 
which  of  these  proposed  principles  of  valuation  was  the  cor- 
rect one;  and  tne  damages  were  to  stand  for  399/.  18*.  (ft, 
or  310/.,  or  75/.  lis.,  according  as  they  should  decide. 

This  case  was  very  fully  argued ;  and  the  custom  of  the 
country  in  this  respect  underwent  a  very  complete  discus- 
sion. Mr.  Justice  Bayley  delivered  the  judgment  of  the 
court,  and  after  stating  the  several  principles  of  valuation 
that  had  been  submitted  to  the  court  for  their  opinion, 
continued : 
Principle  laid  "  We  are  not  prepared  to  say  that  any  of  these  rules  are 
down  by  precisely  correct,  though  the  second  approaches  moit 

Queen's  Bench.  weariy  to  fa^  which  we  consider  as  the  proper  rule.  The 
common  law,  as  stated  in  some  of  the  earliest  precedents, 
is  as  follows:  'Omnes  et  singuli  prebendani,  rectores, 
vicarii,  &c,  pro  tempore  existentes,  omnes  et  singuloe  do- 
mos  et  edificia  prebendariarum,  rectoriarum,  vicariarnm, 
&c,  reparare  et  sustentare,  et  ea  successoribus  suis  repa- 
rata  et  sustentata,  dimittere  et  relinquere  teneantur:  etsi 
hujusmodi  prebendarii,  rectores,  vicarii,  &c.  hujusmodi 
domos  et  edificia  successoribus  suis,  ut  pramittatur,  r&- 
parata  et  sustentata  non  dimiserint  et  reliquerint,  sed  ea 
lrreparata  et  dilapidata  permiserint,  eidem  prebendarii  ic. 
in  vitis  suis,  vel  eorum  executores  sive  administratores,  &c 
post  eorum  mortem,  successoribus  prebendariorum,  4c. 
tantam  pecunisB  summam  quantam  pro  reparatione  ant 
necessan&  re-edificatione  hujusmodi  aomorum  et  edificio- 
rum  expendi  aut  solvi  sumciet,  satisfacere  teneantur." 
From  this  state  of  the  common  law  two  propositions  may 
be  deduced,  first,  that  the  incumbent  is  bound  not  only  to 
repair  the  buildings  belonging  to  his  edifice,  but  also  to 
restore  and  rebuild  them  if  necessary.  Secondly,  that  he 
is  bound  only  to  repair,  and  to  sustain  and  rebuild  them 
when  necessary.  Both  these  rules  are  very  reasonable ; 
the  first  because  the  revenues  of  the  benefice  are  given  as 
a  provision  not  for  the  clergyman  only,  but  also  for  a  suit- 
able residence  for  that  clergyman,  and  for  the  mainte- 
nance of  the  chancel;  and  if  by  natural  decay,  which 
notwithstanding  continual  repair  must  at  last  happen,  the 
buildings  perish,  these  revenues  form  the  only  fund  out  of 
which  tne  means  of  replacing  them  can  arise.  The  second 
rule  is  equally  consistent  with  reason,  in  requiring  that 
which  is  useful  only,  not  that  which  is  matter  of  ornament 
or  luxury.  It  follows  from  the  first  of  these  propositions 
that  the  third  mode  of  computation  cannot  be  the  right 
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one,  because  a  tenant  not  obliged  by  covenant  to  do  re- 
pairs, is  not  bound  to  rebuild  or  replace  :  the  landlord  is 
the  person  who,  when  the  subject  of  occupation  perishes, 
is  to  provide  a  new  one,  if  he  thinks  nt.  And  if  the 
second  proposition  be  right,  a  part  of  the  charges  con- 
tained in  the  first  mode  of  computation  must  be  disallowed; 
for  papering,  whitewashing,  and  such  part  of  the  painting 
as  is  not  required  to  preserve  wood  from  decay  by  ex- 
posure to  the  external  air,  are  rather  matters  of  ornament 
and  luxury  than  utility  and  necessity.  The  authorities 
cited  from  the  canon  law  are  in  unison  with  what  we  con- 
sider to  be  the  rule  of  the  common  law.  The  earliest 
provision  on  this  subject  is  the  provincial  constitution  of 
Edmund  Archbishop  of  Canterbury,  passed  a.d.  1236, 
21  Hen.  III.  It  is  in  the  following  terms :  "  Si  rector  ali- 
coius  ecclesise  decedens  domos  ecclesiea  reliquerit  dirutas 
vel  ruinosas,  de  bonis  ejus  ecclesiasticis  tanta  portio  de- 
dacatur  qusB  sufficiet  ad  reparandum  h®c  et  ad  alios  de- 
fectus  eccleske  supplendos. '  That  constitution  therefore 
directs  the  repairing  "  domos  ecclesise  dirutas  vel  ruinosas ;" 
and  Lindwood's  commentary  upon  the  words  ad  reparan- 
dum is,  "  scilicet  diruta  vel  ruinosa :  et  intellige  hanc 
reparationem  fieri  debere  secundum  indigentiam  et  quali- 
tatem  rei  reparandee :  ut  scilicet  unpens©  sint  necessaries, 
non  voluptuosae."  The  next  authority  cited  from  the 
common  law  was  the  following  legatine  constitution  of 
Othobon,  promulgated  A.  d.  1268,  62  Hen.  III.  "  Impro- 
bam  quorundem  avaritiam  proseauentes  qui  cum  de  suis 
ecclesiis  et  ecclesiasticis  beneficiis  multa  bona  suscipiant 
domos  ipsarum  et  csetera  edificia  negligunt  ita  ut  integra 
ea  non  conservent  et  diruta  non  restaurent."  That  is  the 
imputation  against  the  clergy.  The  constitution  then  goes 
on :  "  Statuimus  et  praecipimus  ut  universi  clerici  suorum 
beneficiorum  domos  et  caetera  edificia  prout  indiguerint 
reficere  studeant  condecenter  ad  quod  per  episcopos  suos 
vel  arcbidiaconos  solicit^  moneantur.  Gancellos  etiam 
ecclesite  per  eos  qui  ad  hoc  tenentur  refici  faciant  ut  supe- 
rius  est  expressum.  Archiepiscopos  vero  et  episcopos,  et 
alios  inferiores  prselatos,  domos  et  edificia  sua  sarta  tecta 
et  in  statu  suo  conservare  et  tenere  sub  divini  judicii  attes- 
tatione  pracipimus,  ut  ipsi  ea  refici  faciant  qum  refectione 
noverint  indigere."  The  statute  13  Eliz.  c.  10,  speaks  of 
ecclesiastical  persons  suffering  their  buildings,  for  want  of 
due  reparation,  partly  to  run  to  ruin  and  decay,  and  in 
some  part  utterly  to  fall  to  the  ground,  which,  by  law, 
they  are  bound  to  keep  and  maintain  in  repair ;  and  makes 
the  fraudulent  donee  of  the  goods  of  an  incumbent  liable 
for  such  dilapidations  as  hath  happened  by  his  fact  and  de- 
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fault.  If  the  incumbent  was  bound  by  law  to  keep  and 
maintain  the  dwelling-house  in  repair,  any  breach  of  his 
duty  in  that  respect  would  be  a  default.  The  57  Geo.  III. 
c.  99,  s.  14,  enacts,  that  a  non-resident  spiritual  person 
shall  keep  the  house  of  residence  in  good  and  sufficient 
repair,  and  directs,  that  if  it  be  out  or  repair  and  remain 
so,  the  parson  is  to  be  liable  to  the  penalties  of  non-resi- 
dence until  it  is  put  in  good  and  sufficient  repair,  to  the 
satisfaction  of  the  bishop.  There  is  nothing  either  in  the 
authorities  cited  from  the  canon  law,  or  in  these  acts  of 
parliament,  to  show  that  the  obligation  of  an  incumbent 
to  repair  is  other  than  that  which  I  have  already  stated 
the  common  law  threw  upon  him,  viz.  to  sustain,  repair, 
and  rebuild  when  necessary. 

"  Upon  the  whole  we  are  of  opinion  that  the  incumbent 
was  bound  to  maintain  the  parsonage,  (which  we  must 
assume  upon  this  case  to  have  been  suitable  in  point  of 
size  and  in  other  respects  to  the  benefice,)  and  also  the 
chancel,  and  to  keep  them  in  good  and  substantial  repair, 
restoring  and  rebuilding  when  necessary,  according  to  the 
original  form,  without  addition  or  modern  improvement; 
and  that  he  was  not  bound  to  supply  or  maintain  any  thing 
in  the  nature  of  ornament,  to  which  painting  (unless  ne- 
cessary to  preserve  exposed  timbers  from  decay)  and  white- 
washing, papering,  belong;  and  the  damages  in  this  case 
should  be  estimated  upon  that  footing.  It  will  be  found 
that  this  rule  will  correspond  nearly  with  the  second  mode 
of  computation,  and  probably  will  be  the  same  if  the  terms, 
order  and  condition  are  meant,  as  they  most  likely  are,  not 
to  include  matters  of  ornament  or  luxury." 

It  was  afterwards  referred  to  the  master  to  calculate  the 
damages  upon  this  principle,  and  to  report  for  what  the 
judgment  should  be  entered  up ;  and  be  directed  it  to  be 
for  369/.  18s.  6d.,  and  for  that  sum  there  was  judgment 
for  the  plaintiff. 

A  very  full  report  of  the  judgment  in  the  above  case  has 
been  inserted  because  it  appears  fully  to  embody  all  that 
is  necessary  to  be  known  upon  this  branch  of  the  subject; 
and  by  attention  to  the  general  principle  which  is  there 
laid  down  as  that  by  which  dilapidations  are  to  be  calcu- 
lated, each  particular  case,  as  it  arises,  may  without  diffi- 
culty be  determined. 
Consequence  But  if  a  benefice  had  been  for  a  long  time  vacant,  as 

forddUaPWaiai,n  *°r  t*iree  or  *°ur  years>  or  ^  the  incumbent  had  not  sued 

tions!        *      for  some  time  after  his  induction  or  installation,  nor  caused 

the  dilapidations  to  be  viewed  or  estimated,  he  shall  not 

be  entitled  to  recover  the  whole  sum  estimated  for  dilapi- 
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dations;  but  consideration  shall  be  had  of  the  time  elapsed 
from  the  cessation  of  the  last  incumbency,  and  a  propor- 
tionable deduction  made  for  the  decays  which  may  rea- 
sonably be  supposed  to  have  happened  during  such  inter- 
mediate time.1 

Bat  a  further  danger  arises  to  an  incumbent  who  neglects 
to  institute  proceedings  for  dilapidations  as  soon  as  he  is 
inducted  or  installed,  namely,  in  case  of  his  decease  before 
any  such  claim  has  been  made ;  for  the  bishop,  rector  or 
ficar  may  sue  against  the  executors  or  administrators  of 
the  last  incumbent,  though  the  ruins  or  dilapidations  hap- 
pened not  in  their  times,  but  in  the  times  of  their  prede- 
cessors ;  and  the  reason  is  said  to  be,  because  those  exe- 
cutors and  administrators  have  the  like  action  against  the 
executors  or  administrators  of  their  testator's  predecessor, 
and  may  recover  the  value  of  the  repairs  against  them.m 
But  this  remedy  over  might  very  often  be  inadequate; 
and  although  it  is  added  by  Conset,  "  that  if  the  executor 
shows  he  has  used  due  diligence  to  procure  the  dilapida- 
tions from  the  former  bishop  or  incumbent,  it  would  seem 
to  be  an  answer,"  the  truth  of  that  proposition  is  very 
doubtful ;  and  certainly  if  there  had  been  any  delay  or 
negligence,  there  could  be  no  valid  defence  to  the  action. 

It  is  provided  by  statute  that  all  sums  of  money  to  be  Application  of 
recovered  for  or  in  the  name  of  dilapidations  by  sentence,  »oney  for  Uila- 
composition  or  otherwise,  shall,  within  two  years  after  such  Pldatlons' 
receipt,  be  truly  employed  upon  the  buildings  and  repara- 
tions in  respect  whereof  such  money  for  dilapidations  shall 
be  paid,  on  pain  that  every  person  so  receiving  and  not 
employing  the  same  as  aforesaid  shall  forfeit  double  as 
much  as  shall  be  so  by  him  received  and  not  employed ; 
which  forfeiture  shall  be  to  the  queen's  majesty,  her  heirs 
and  successors.0 

In  the  case  of  houses  built  under  the  Gilbert  Act  or 
under  the  act  of  1  &  2  Vict.  c.  106,  we  have  already  seen 
that  there  is  express  provision  made  for  the  manner  in 
which  all  sums  received  for  or  in  the  name  of  dilapidations 
are  to  be  employed.0 

In  case  of  the  death  of  an  incumbent  within  the  two 
years  after  he  has  received  the  money  for  dilapidations,  it 
seems  that  the  same  ought  to  be  paid  by  his  executors  to 
the  successor,  to  be  laid  out  by  him,  and  not  by  the  exe- 
cutors, in  repairs.!* 

A  curate  appointed  by  the  impropriator,  and  duly  licensed,  Who  arc  liable. 

1  1  Ought.  255  ;  Rogers'*  E.  L.  313. 

-  Conset,  363.  »  14  Eliz.  c.  1 1,  s.  18. 

0  8ee  ante.  p  Gibs.  Cod.  754. 
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Church  build- 
ing acts. 


which  would  be  the  common  case  in  perpetual  curacies,  is 
said  to  be  not  liable  for  dilapidations ;  but  where  curacies 
or  chapels  have  been  augmented  by  Queen  Anne's  Bounty, 
they  are  considered  as  benefices,  and  the  holders  or  their 
representatives  are  liable  for  dilapidations^ 
Buildings  under  AH  houses  and  buildings  erected  under  the  provisions 
the  Gilbert  Act  Qf  fa  Gilbert  Act,  or  the  1  &  2  Vict.  c.  106,  would,  as  to 
dilapidations,  be  included  in  the  general  rule  before  men- 
tioned, that  when  any  thing  has  once  been  placed  on  the 
glebe  lands,  the  incumbent  must  maintain  it  in  a  proper 
state  of  repair/  And  although  the  house  of  residence  has 
in  such  a  case  been  in  a  great  measure  built  at  the  expense 
of  the  incumbent,  and  previous  to  his  incumbency  there 
had  been  no  house  on  the  benefice,  yet  he  would  never- 
theless be  liable  for  dilapidations. 

In  the  case  of  the  churches  and  chapels  built  under  the 
provisions  of  the  several  church  builaing  acts,  wherever 
any  house  has  been  built  or  purchased  for  the  incumbent, 
he  is  in  like  manner  liable  for  dilapidations,  if  such  house 
should  be  left  out  of  repair;  for  all  ecclesiastical  persons 
that  are  beneficed  are  reauired  to  repair;  and  by  these 
statutes  the  incumbents  of  such  churches  are  declared  to 
be  subject  to  all  laws  relating  to  the  holding  of  benefices 
and  churches,  and  to  all  laws  and  jurisdictions  ecclesias- 
tical and  common.  And  it  seems  that  the  liability  to  dila- 
pidations is  incident  to  all  beneficed  ecclesiastical  persons. 
An  action  for  dilapidations  of  a  prebendal  house  may  be 
maintained  by  a  succeeding  prebendary  against  his  pre- 
decessor.' 

If  a  living  is  under  sequestration,  the  sequestrators  most 
keep  all  the  premises  in  repair ;  and  the  profits  in  their 
hands  are  liable  for  this  purpose  just  as  if  the  incumbent 
were  himself  in  possession,  for  the  sequestrator  cannot  be 
in  a  better  position  than  the  incumbent  would  have  been, 
nor  exempt  from  any  of  those  charges  to  which  the  incum- 
bent would  have  been  liable :  and  it  follows  from  this,  that 
a  succeeding  incumbent  may  have  his  remedy  for  dilapi- 
dations against  the  sequestrators  of  the  profits  during  the 
preceding  incumbency.1 

Nor  is  it  the  executor  of  a  deceased  incumbent  only  who 
is  liable  to  be  sued  for  dilapidations ;  but  the  incumbent 
himself  who  leaves  his  benefice  for  some  other  preferment, 
or  for  any  other  reason,  is  also  liable  to  such  an  action  ,* 

i  See  Curate  of  Orpington's  can,  3  Keble,  614 ;  Price  v.  Pratt,  Bunb.  273; 
1  Geo.  1,  stat.  2,  c.  10. 
r  Bird  t.  Ralph,  ante.  *  Dr.  Sands'  ease,  Skin.  121. 

*  Hubbard  v.  Beckford,  1  Cons.  307 ;  Whinfield  v.  WatUns,  2  Phill.  8. 


Living  under 
sequestration. 
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nay,  even  though  he  should  exchange  his  benefice  for  some 
other,  upon  the  supposition  of  equality,  he  would  never- 
theless be  liable.0 

As  to  the  manner  in  which  sums  found  due  for  dilapi-  Payment  of 
dations  are  paid  by  the  executors  of  the  deceased  incum-  debft8J^.be 
bent,  Gibson  remarks,  "  Executors  charged  with  dilapi-  Preferped- 
dations  are  bound  to  make  satisfaction  for  them  before 

Cyment  of  legacies."  But  Sir  Simon  Degge  says  there 
s  been  a  further  question  whether  satisfaction  for  dila- 
Eions  should  be  preferred  in  payment  before  debts  and 
ies;  and  as  the  common  law  prefers  the  payment  of 
before  damage  for  dilapidations,  so  the  ecclesiastical 
law  prefers  the  damage  for  dilapidation  before  the  pay- 
ment of  debts,  upon  which  Gibson  remarks  that,  being 
the  course  of  the  common  law,  we  must  be  content.1 

But  whatever  may  be  the  disadvantage  which  a  party  Fraudulent  gifts 
claiming  sums  due  lor  dilapidations  may  be  placed  under  J°  <*f£*t.?Iiim 
in  this  respect,  an  important  benefit  is  intended  to  be  con-  ^^  pl  *" 
ferred  on  nim  by  the  following  statute  of  the  13  Eliz.  c.  10. 

As  divers  ecclesiastical  persons,  being  endowed  and  pos- 
sessed of  palaces,  houses  and  other  edifices  and  buildings 
belonging  to  their  ecclesiastical  benefices  or  livings,  have 
not  only  suffered  the  same,  for  want  of  due  reparations, 
partly  to  run  to  great  ruin  and  decay,  and  in  some  part 
utterly  to  fall  down  to  the  ground,  converting  the  timlber, 
lead  and  stones  to  their  own  benefit,  but  also  have  made 
deeds  and  gifts,  &c.  of  their  goods  and  chattels  in  their 
lifetime,  to  defeat  and  defraud  their  successors  of  such 
remedies,  &c.  as  otherwise  they  might  have  had  against 
their  executors  or  administrators  by  the  laws  ecclesiastical 
of  this  realm,  it  is  enacted,  that  if  any  archbishop,  bishop, 
dean,  archdeacon,  provost,  treasurer,  chaunter,  chancellor, 
prebendary,  or  any  other  having  any  dignity  or  office  in 
any  cathedral  or  collegiate  church,  or  if  any  parson,  vicar, 
or  other  incumbent  of  any  ecclesiastical  living  whereunto 
belong  any  house  or  houses  or  other  buildings  which  by 
law  or  custom  he  is  bound  to  keep  and  maintain  in  repa- 
ration, do  make  any  deed  of  gift  or  alienation,  or  otner 
like  conveyance  of  his  moveable  goods  or  chattels,  to  the 
intent  and  purpose  aforesaid,  the  successors  of  him  that 
shall  make  sucn  deed  of  gift  or  alienation  shall  and  may 
commence  suit  and  have  such  remedy  in  any  ecclesiastical 
court  of  this  realm  competent  for  the  matter,  against  him 
or  them  to  whom  such  deed  of  gift  or  alienation  shall  be 
so  made,  for  the  amendment  and  reparation  of  so  much  of 
the  said  dilapidations  and  decays,  or  just  recompense  of 

•  See  Exchange,  port.  *  Gibs.  Cod.  791 ;  Rogers'i  £.  L.  311. 
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the  same,  as  hath  happened  by  his  fact  or  default,  in  such 
sort  as  he  might  or  ought  to  have  had  if  he  to  whom  such 
deed  of  gift  or  alienation  shall  be  so  made  were  executor 
or  administrator  of  him  that  made  such  deed  or  alienation. 
Some  doubt  is  expressed  in  Dr.  Burn's  book  on  eccle- 
siastical law,  as  to  whether  this  statute  is  still  in  force; 
but  it  does  not  appear  that  such  doubts  have  any  reason- 
able foundation.  It  is  to  be  observed,  however,  that  the 
statute  speaks  only  of  such  gifts,  &c  as  are  made  to  defeat 
and  defraud  their  successors ;  and  it  would  therefore  be 
necessary,  in  order  for  the  successor  to  set  aside  such  gift, 
&c,  and  to  avail  himself  of  this  statute,  that  such  fraudu- 
lent intent  should  be  proved ;  and  if  this  could  be  done, 
it  is  presumed  that  any  such  gifts,  &c.  would  be  void- 
able at  common  law,  or  at  any  rate  in  courts  of  equity, 
without  the  aid  or  assistance  of  the  statute,7  for  every  such 
gift,  &c.  would  of  necessity  be  without  any  consideration, 
and  no  injury  would  in  that  case  be  done  to  the  party  to 
whom  it  may  have  been  made ;  while  if  any  sufficient  con- 
sideration was  made  for  the  gift,  &c.  it  would  seem  that 
no  remedy  could  be  had  against  the  party  to  whom  the 
gift  had  been  made. 
Successor  must  An  incumbent  can  only  sue  for  dilapidations  in  an  action 
be  seised  of  te-  at  common  law  in  respect  of  tenements  of  which  he  is 
of  which  beg  *  se*se&  in  right  of  his  benefice ;  and  although  it  appeared, 
sues.  in  an  action  of  this  kind,  that  successive  rectors  had  been 

in  possession  of  certain  premises  for  fifty  years  last  past, 
the  fee  was  shown  to  be  in  certain  devises  in  trust  under 
circumstances  which  prevented  the  presumption  of  there 
having  been  any  conveyance  duly  enrolled  to  the  use  of 
the  benefice,  and  it  was  held  there  could  be  no  suit  for 
dilapidations ;  and  the  counsel  in  that  case  referred  to  an 
old  case  of  Griffin  v.  Stanhope,  in  which  it  was  said  in 
argument,  and  not  denied,  if  a  person  show  that  for  two 
hundred  years  certain  land  was  parcel  of  his  glebe,  it  is 
not  therefore  of  necessity  that  the  other  should  produce  a 
confirmation  from  the  patron  and  ordinary,  for  the  con- 
tinuance of  the  possession  makes  it  injendible  to  be  accord- 
ing to  law  at  the  time  it  was  made/ 
Also  the  prede-  And  so  in  a  yet  stronger  cas$,  in  an  action  for  dilapida- 
cessor  who  is  f.jons  ^y  a  vicar  against  nis  predecessor,  the  plaintiff  de- 
clared that  the  defend^mt  wi^  seised  of  the  premises  in 
ouestion  in  right  of  bis  vicarage.  But  it  appeared  that 
tne  premises  were  copyhold,  and  were  devised  to  the 
master  and  senior  fellows  of  Trinity  College,  Cambridge, 

y  See  1  Storey,  Equity  Jurisp.  tit.  Fraud. 
*  Wright  v.  Smythiet,  10  East,  409. 
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in  trust  to  permit  the  vicar  for  the  time  being  to  receive 
the  rents  and  profits  (the  charges  to  the  lord  and  expenses 
for  necessary  reparation  being  first  deducted).  It  was  held 
that,  as  there  was  no  seisin  in  the  vicar,  the  plaintiff  torrid 
not  maintain  this  action.* 

Although  the  remedy  thus  given  for  dilapidations  is  as  Insufficiency  of 
fall  as  the  nature  of  the  case  will  admit  of,  yet  it  would  ^e  above  reme- 
not  be  universally  sufficient ;  for  it  might  frequently  happen 
in  such  cases  that  the  late  incumbent  might  be  insolvent, 
and  that  he  who  had  not  sufficient  funds  to  put  his  house 
in  proper  repair  for  his  own  comfort  during  his  life,  would 
not  leave  sufficient  to  enable  others  to  do  so  after  his  de- 
cease. Thus,  insolvency  of  the  incumbent  and  dilapida- 
tions of  his  house  of  residence  have  been  very  frequently 
found  connected,  the  latter  being  the  consequence  of  the 
former. 

Ample  powers  are  therefore  given  to  bishops  and  arch-  Repairs  may  be 
bishops,  both  by  the  common  law  and  by  statute,  to  j^r'nfetiiue 
compel  incumbents  to  keep  the  houses  and  premises  on  0f  incumbent, 
their  glebe  in  a  proper  and  sufficient  state  of  repair;  and 
the  punishment  for  dilapidations  may  be  even  deposition 
or  deprivation,  for  it  is  said,  If  any  ecclesiastical  person  do 
or  suiter  to  be  done  any  dilapidations,  they  may  be  punished 
in  the  ecclesiastical  courts,  and  the  same  is  a  good  cause 
of  their  deprivation  of  their  ecclesiastical  livings  and  digni- 
ties.5 But  these  extreme  measures  do  not  appear  now  to 
be  ever  resorted  to,  but  the  usual  method  of  preventing 
dilapidations  is  that  pointed  out  by  the  canon  law.  For 
the  rural  deans  are  to  inspect  churches,  &c,  and  houses 
belonging  to  the  parsons  and  vicars  within  their  districts, 
and  to  give  information  of  decays  and  dilapidations  to  the 
ordinary ;  and  it  is  also  a  part  of  the  duty  of  the  arch- 
deacon to  visit  his  subordinate  clergy  once  at  least  in 
every  three  years,  for  the  purpose,  inter  alia,  of  surveying 
the  mansion-house  of  every  incumbent,  as  well  as  to  cause 
the  same,  if  need  require,  to  be  fitly  repaired. 

The  archdeacon  therefore,  as  it  seems,  or  the  bishop, 
upon  report  made  to  him  by  the  rural  dean,  should  admo- 
nish the  incumbent  to  cause  to  be  executed  the  necessary 
repairs ;  and  if  the  incumbent,  being  admonished,  should 
neglect  or  refuse  so  to  do,  the  bishop,  by  ecclesiastical  cen- 
sures and  other  lawful  remedy,  ana  also  by  sequestration 
of  the  profits,  may  compel  the  repairs  to  be  done.c 

Supposing  sequestration  to  be  nad  recourse  to,  one-fifth 
part  of  the  annual  value  of  the  living  is  usually  the  amount 

•  Bnmn  ▼.  fomsden,  8  Taunt.  659.  c  AylinVs  Parerg.  ibid. 

b  Degge,  77;  Aylifle'R  Paierg.  218. 
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sequestered,  and  if  the  incumbent  is  dissatisfied  be  can 
appeal ;  but  it  seems  that  any  less  part  than  one-fifth  might 
be  sequestered  ;  and  where  the  ecclesiastical  court  is  called 
on  to  sequester,  it  was  said  by  Sir  J.  Nicholl  that  it  seldom 
lays  apart  more  than  one-fifth.d  Of  the  duties  of  the  se- 
questrators in  such  cases  we  shall  have  to  speak  hereafter, 
when  we  come  to  the  general  subject  of  sequestrations.* 

And  here  we  may  remark,  that  this  proceeding  may  be 
in  like  manner  had  recourse  to,  in  order  to  compel  the  in- 
cumbent to  repair  the  chancel,  wherever  the  charge  of  ex- 
ecuting such  repairs  is  cast  upon  him. 

And  in  the  case  of  the  bishop  himself,  who  should  sailer 
the  episcopal  palace  or  other  structure  with  the  repair  of 
which  he  was  charged  to  become  dilapidated,  he  might  be 
suspended  bythe  archbishop,  and  the  profits  of  his  bishopric 
in  like  manner  sequestered,  as  was  the  case  of  Dr.  Wood, 
Bishop  of  Lichfield  and  Coventry,  who  was  suspended  by 
Archbishop  Sancroft,  and  the  episcopal  palace  was  built 
out  of  the  profits  so  sequestered/ 
Where  iocum-  Another  common  cause  of  dilapidations  was  the  non- 
bent  u  non-re-  residence  of  incumbents  on  their  benefices.  This  has, 
however,  been  remedied  by  recent  statutes,  of  which  we 
shall  have  to  speak  when  we  come  to  the  subject  of  the 
residence  of  the  clergy ;  by  one  of  those  statutes  it  is 
enacted,8  that  every  spiritual  person  having  a  house  of 
residence  on  his  benefice,  and  not  residing  therein,  shall, 
during  such  period  of  non-residence,  keep  such  house  in 
good  and  sufficient  repair;  and  that  the  bishop  may  cause 
a  survey  of  such  house  to  be  made  by  some  competent 
person,  the  costs  of  which,  in  case  the  house  is  found  to  be 
out  of  repair,  shall  be  borne  by  such  spiritual  person ;  and 
if  the  surveyor  shall  report  that  such  house  is  out  of  repair, 
the  bishop  may  issue  his  monition  to  the  incumbent  to  put 
the  same  in  repair  according  to  such  survey  or  report,  a 
copy  of  which  is  to  be  annexed  to  the  monition,  and  every 
such  non-resident  spiritual  person  who  shall  not  keep  such 
house  in  repair,  or  who  shall  not,  upon  such  monition,  and 
within  one  month  after  service  of  the  monition,  show  cause 
to  the  contrary,  to  the  satisfaction  of  the  bishop,  or  put 
such  house  in  repair  within  the  space  often  months,  to  the 
satisfaction  of  such  bishop,  shall  be  liable  to  all  those 
penalties  for  non-residence  of  which  we  shall  hereafter 
speak,  during  the  period  such  house  of  residence  remains 
out  of  repair;  which  penalties  are  in  fact  sequestration, 
the  first  application  of  the  sequestered  profits  being  to  the 

*  North  v.  Barber,  S  Phill.  307.  •  See  pott 

'  Cited  12  Mod.  R.  237.  r  1  &  2  Vict  c.  106,  i.  41. 
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purpose  of  putting  the  premises  in  repair,b  It  should  be 
observed,  however,  that  it  does  not  appear  from  the  words 
of  the  above  section  by  whom  the  costs  of  the  survey  are 
to  be  paid,  in  case  the  house,  upon  the  occasion  of  such 
survey,  is  not  found  to  be  out  of  repair. 

This  enactment,  as  has  very  frequently  happened  in  the 
recent  statutes  relating  to  ecclesiastical  matters,  appears 
to  have  been  made  without  a  due  consideration  of  the  law 
already  existing,  and  in  this  case  without  consideration  of 
the  powers  already  vested  in  the  bishop  and  archdeacon, 
for  compelling  the  repair  of  dilapidations.  Those  powers, 
however,  are  not  repealed,  nor  in  any  manner  interfered 
with  by  this  statute;  they  appear  to  have  been  amply 
sufficient,  and  well  adapted  for  the  purpose,  nor  is  it  easy 
to  see  in  what  respect  the  present  enactment  introduces 
any  improvement ;  though  it  might  probably  create  con- 
iiision,  by  making  it  appear  that  the  repairs  of  dilapidations 
could  be  compelled  by  the  bishop  only  in  the  case  of  a 
non-resident  incumbent. 

In  speaking  here  of  the  manner  in  which  dilapidations 
are  to  be  prevented  and  reparation  enjoined,  we  are  speak- 
ing generally  only  of  permissive  dilapidations  or  permissive 
waste;  not  because  the  same  remedies  might  not  be  had 
recourse  to  in  the  case  of  wilful  and  actual  dilapidations, 
but  because  there  are  other  methods  which  we  have  spoken 
of  under  the  subject  of  waste,  which  would  be  probably 
better  adapted  to  cases  which  might  require  an  immediate 
remedy,  and  a  stop  to  be  put  to  such  wilful  damage,  such 
as  we  have  already  noticed  under  the  subject  of  waste. 


CHAPTER  II. 
OP  TITHES  AND  TITHE  RENT-CHARGE. 


The  provisions  which  we  have  hitherto  mentioned  for  the  General  provi- 
maintenance  of  persons  ecclesiastical,  are  partial  endow-  «on  for  persons 
ments  only  for  the  benefit  of  particular  corporations,  or  ^^8  0^' 
form  but  a  small  part  of  the  means  of  support  to  the  great 
body  of  the  clergy.     But  we  now  come  to  consider  that 
general  provision  which  has  been  established,  of  the  tithe 

b  See  post,  Sequestration. 
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or  tenth  part  of  the  produce  of  our  lands,  for  the  proper 
maintenance  and  support  of  the  whole  ecclesiastical  body. 

An  honourable  and  competent  maintenance  for  the  mi- 
nisters of  the  gospel  is,  undoubtedly,  jure  divino ;  what- 
ever the  particular  mode  of  that  maintenance  may  be. 
For  besides  the  positive  precepts  of  the  New  Testament, 
natural  reason  will  tell  us  that  an  order  of  men,  who  are 
separated  from  the  world,  and  excluded  from  other  lucra- 
tive professions,  for  the  sake  of  the  rest  of  mankind,  have 
a  right  to  be  furnished  with  necessaries,  conveniences,  and 
moderate  enjoyments  of  life,  at  their  expense,  for  whose 
benefit  they  forego  the  usual  means  of  providing  them.* 

Accordingly  all  municipal  laws  have  provided  a  liberal 
and  decent  maintenance  for  their  national  priests  or  clergy; 
ours  in  particular  have  established  this  of  tithes,  probably 
in  imitation  of  the  Jewish  law.  And  perhaps,  says  Black- 
stone,  considering  the  degenerate  state  of  the  world  in 
general,  it  may  be  more  beneficial  to  the  English  clergy 
to  found  their  title  on  the  law  of  the  land,  than  upon  any 
divine  right  whatsoever,  unacknowledged  and  unsupported 
by  temporal  sanctions. b 
Origin  of.  During  the  first  ages  of  Christianity,  the  clergy  were 

supported  by  the  voluntary  offerings  of  their  flocks ;  but 
this  being  a  precarious  existence,  the  ecclesiastics  in  every 
country  of  Europe  claimed,  and  in  the  course  of  time 
established,  a  right  to  the  tenth  part  of  all  the  produce  of 
lands.c  At  what  time  this  right  was  claimed  or  finally 
established  in  this  country,  it  is  impossible  to  ascertain 
precisely ;  but  the  first  mention  of  them  which  Blackstone 
says  that  he  has  met  with  in  any  written  English  law,  is 
in' a  constitutional  decree  made  in  a  synod  held  a.d.  786, 
wherein  the  payment  of  tithes  in  general  is  strongly 
enjoined.  This  canon  or  decree,  which  at  first  bound  not 
the  laity,  was  effectually  confirmed  by  two  kingdoms  of 
the  Heptarchy,  in  their  parliamentary  conventions  of  es- 
tates, respectively  consisting  of  the  kings  of  Mercia  and 
Northumberland,  the  bishops,  dukes,  senators,  and  peo- 
ple.* 

The  next  authentic  mention  of  them  is  in  the  Fcedus 
Edwardi  et  Guthruni,  or  the  laws  agreed  upon  between 
King  Guthrun,  the  Dane,  and  Alfred,  and  his  son  Edward 
the  elder,  successive  kings  of  England  about  the  year  900. 
This  was  a  kind  of  treaty  between  those  monarchs,  which 
may  be  found  at  large  in  the  Anglo-Saxon  laws/  wherein 
it  was  necessary,  as  Guthrun  was  a  Pagan,  to  provide  for 

»  2  Black.  Cora.  24.  b  Ibid.  «  3  Cruise's  Dig.  37. 

<»  2  Black.  Com.  25.  «  Wilkios,  51. 
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the  subsistence  of  the  Christian  clergy  under  his  dominion ; 

and  accordingly  we  find  the  payment  of  tithes  not  only 

enjoined,  but  a  penalty  added  upon  non-observance,  which 

law  is  seconded  by  the  laws  or  Athelstan  about  the  year 

930.    This  is,  perhaps,  as  much  as  can  be  traced  out 

with  regard  to  tneir  legal  origin/    But  without  doubt  the  Were  esta- 

right  bad  been  fully  admitted  in  England  before  the  Nor-  ibl!ishTJd  before 
Jr  x     xi    J  e  *•,!        i&  •  i    /»  lbe  Norman 

man  conquest;  the  name  of  tithes  being  acquired  from  a  conquest. 
Saxon  word,  signifying  tenth.8 

Tithes  are  of  that  class  of  things  which  are  termed  Definition  of. 
incorporeal  hereditaments,  which  are  rights  issuing  out  of 
things  corporate,  whether  real  or  personal,  or  concerning 
or  annexed  to,  or  exerciseable  within  the  same ;  and  they 
may  be  defined  to  have  been  a  right  to  the  tenth  part  of 
all  the  produce  of  lands,  the  stock  upon  lands,  and  the 
personal  industry  of  the  occupiers,  but  in  their  essence 
they  have  nothing  substantial  or  permanent ;  they  consist 
merely  in  jure,  and  are  only  a  rignt.  So  that  an  estate  in 
tithes  is  no  more  than  a  title  to  a  share  or  portion  of  the 
produce  of  a  certain  tract  of  land,  after  it  shall  have  been 
separated  from  the  general  mass.h 

Tithes  were  originally  a  mere  ecclesiastical  revenue, 
ecclesiastical  persons  only  having  a  capacity  to  take  them, 
and  ecclesiastical  courts  only  having  cognizance  of  them.1 
Originally,  moreover,  though  every  raan^was  obliged  to 
pay  tithes  in  general,  yet  he  might  give  them  to  what 
priests  he  pleased,  which  were  called  ar bitrary  consecration 
of  tithes,  or  he  might  pay  them  into  the  hands  of  the 
bishop,  who  distributed  among  his  diocesan  clergy  the 
revenues  of  the  Church,  which  were  then  in  common ;  but 
when  dioceses  were  divided  into  parishes,  the  period  of 
which  cannot  be  ascertained  with  any  degree  of  certainty, 
the  tithes  of  each  parish  were  allotted  to  its  own  particular 
minister,  first  by  common  consent,  or  by  the  appointment 
of  lords  of  manors ;  and  afterwards,  as  Blackstone  says,  by 
the  written  law  of  the  land.k  But  whether  by  statute  or  by 
common  law  (for  opinions  vary  upon  the  subject)  the  right 
of  the  parsons  of  the  several  panshes  to  tithes,  and  to  de- 
mand and  enforce  the  render  of  them,  became  part  of  the 
general  law  of  the  land.1 

1  2  Black.  Com.  26.        t  3  Cruise's  Dig.  37.        h  Bacon's  Abr.  Tithes. 

1  11  Rep.  13 ;  4  Leon.  47.  *  Com.  b.  if.  ch.  3. 

1  Attorney  Gntml  v.  Lard  Earikg,  8  Price,  39 ;  Shelford's  Law  of  Tithes. 
Id  the  present  tfeatke  it  is  proposed  altogether  to  avoid  entering  upon  what 
may  now  be  called  the  old  law  of  tithes,  although  at  the  present  time,  and  per* 
htps  for  a  very  limited  time  to  come,  matters  connected  with  those  subjects 
nay  still  engage  the  attention  of  the  courts.    By  the  old  law,  we  mean  that  of 
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It  would  be  much  too  wide  a  deviation  from  the  general 

Eurpose  of  this  work,  if  we  were  to  enter  farther  into  the 
istory  of  the  origin  of  tithes,  or  upon  the  general  subject 
of  appropriation,  as  it  has  little  or  perhaps  no  bearing  upon 
the  present  state  of  the  law. 
Exemptions  Formerly  it  might  have  been  laid  down  as  a  general 

from  tithe  for-     jaw^  ^^  au  ianc|s  in  this  country  in  the  hands  of  laymen 
mer  y'  were  subject  to  the  payment  of  tithes,  until  special  ex- 

emption could  be  shown,  so  much  so,  that  by  the  old  law 
no  layman  was  allowed  to  prescribe  generally  that  his 
lands  were  exempt  from  payment  of  tithes  ;  m  for  without 
special  matter  shown,  it  could  not  be  intended  that  he  had 
any  lawful  discbarge.     And  even  though  non-payment  of 
tithes  from  time  immemorial  could  have  been  proved,  the 
maxim  nullum  tempus  occurrit  ecclesia  prevailed,  so  that 
no  evidence  of  length  of  possession  would  have  been  re- 
garded, for  it  was  said  the  possession  must  have  been  un- 
ArrangemeDt  of  lawful."    To  this  rule  there  would  now  be  many  exceptions, 
the  subject.       \yUt  for  tjie  purposes  of  practical  arrangement,  and  more 
easy  consideration  of  the  subject,  it  will  be  best  to  reverse 
the  rule,  and  to  state  that  all  lands  in  this  country,  with 
Discharge  of      the  exceptions  hereafter  mentioned,  are  freed  and  dis- 
ail l  lands  from     charged  from  the  actual  render  of  tithes  by  some  one  of 
mhe8-  the  following  methods : 

1.  By  non-payment  of  any  tithe  for  a  certain  length  of 
time. 

2.  By  having  formerly  been  parcel  of  the  possessions  of 
a  privileged  order,  or  as  having  been  formerly  or  being 
now  the  property  of  ecclesiastical  persons  or  bodies,  or  of 
the  crown. 

3.  By  compositions  real. 

4.  By  private  acts  of  parliament  in  individual  oases. 

5.  By  some  established  modus  decimandi. 

6.  By  rent-charge  in  lieu  thereof. 

7.  By  lands  given  in  lieu  thereof. 

the  various  things  which  were  or  were  not  titneabJe,  and  of  the  Banner  in 
which,  and  the  time  when,  the  tithes  of  different  kinds  of  produce  were  payable. 
The  complicated  decisions  on  these  subjects  might  be  made  to  fill  a  number  o( 
volumes,  and  no  very  condensed  account  of  them  would  be  intelligible.  As 
the  subject  therefore  will  soon  have  lost  all  its  interest,  it  has  been  thought  best 
to  omit  it  altogether. 
■  Black.  Com.  b.  ii.  ch.  3.  »  Scott  v.  Airey,  2  E.  fit  Y.  343. 
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Section  1. 

Discharge  of  Lands  from  Payment  of  Tithes  by  Non-pay- 
ment for  a  certain  Length  of  Time. 

The  non-payment  of  tithes,  even  though  from  time  im- 
memorial, (which,  in  other  cases,  would  be  sufficient  to 
establish  a  valid  custom),  was  not  formerly,  as  we  have 
already  observed,  any  valid  ground  of  exemption  in  this 
case.  But  its  validity  as  a  ground  of  exemption,  is  now  in  claims  by 
fully  established  by,  and  consequently  entirely  depending  laymen  and 
on,  the  statute  of  the  2  &  3  Will.  IV.  c.  100,  by  which  it  ™^£n8 
has  been  declared,  that  all  prescriptions  and  claims  of 
or  to  any  exemption  from  or  discharge  of  tithes,  shall, 
in  all  claims  for  tithes  by  the  king  or  any  lay  persons,  not 
being  corporations  sole,  or  by  any  body  corporate,  be 
deemed  good  and  valid  in  law,  upon  evidence  showing,  in 
cases  of  claim  to  exemption  or  discharge,  the  enjoyment 
of  the  land  without  payment  or  render  of  tithes,  money, 
or  other  matter  in  lieu  thereof,  for  the  full  period  of  thirty 
yeare  next  before  the  time  of  such  demand,  unless  the 
render  or  payment  of  tithes  or  of  money,  or  other  matter 
in  lieu  thereof,  shall  be  shown  to  have  taken  place  at  some 
time  prior  to  such  thirty  years,  or  unless  it  shall  be  proved 
that  such  enjoyment  was  had  by  some  consent  or  agree- 
ment expressly  made  or  given  for  that  purpose  by  deed  or 
writing;  and  if  such  proof  in  support  of  the  claim  shall  be 
extended  to  the  full  period  of  sixty  years  next  before  the 
time  of  such  demand,  in  such  cases  the  claim  shall  be 
deemed  absolute  and  indefeasible,  unless  it  shall  be  proved 
that  such  enjoyment  was  had  by  some  consent  or  agree- 
ment expressly  made  or  given  for  that  purpose  by  deed  or 
writing.  Ana  where  the  render  of  tithes  in  kind  shall  be  jD  c]aims  by 
demanded  by  any  archbishop,  bishop,  dean,  prebendary,  corporations 
parson,  vicar,  master  of  hospital,  or  other  corporation  sole,  sole* 
whether  spiritual  or  temporal,  then  every  such  prescription 
or  claim  shall  be  valid  and  indefeasible,  upon  evidence 
showing  such  enjoyment  had  as  is  hereinbefore  mentioned 
for  and  during  the  whole  time  that  two  persons  in  succes- 
sion shall  have  held  the  office  or  benefice,  in  respect 
whereof  such  render  of  tithes  in  kind  shall  be  claimed, 
and  for  not  less  than  three  years  after  the  appointment  and 
institution  or  induction  of  a  third  person  thereto,  provided 
that  if  the  whole  time  of  the  holding  of  such  two  persons 
shall  be  less  than  sixty  years,  then  it  shall  be  necessary  to 
show  such  enjoyment  had  not  only  during  the  whole  of 
such  time,  but  also  during  such  further  number  of  years, 


Digitized  by 


Google 


296  OP  TITHE8  AND  TITHE  BENT-CHARGE. 

either  before  or  after  such  time,  or  partly  before  and  partly 
after,  as  shall  with  such  time  be  sufficient  to  make  up  the 
full  period  of  sixty  years ;  and  also  for  and  during  the 
further  period  of  three  years  after  the  appointment  and 
institution  or  induction  of  a  third  person  to  the  same  office 
or  benefice,  unless  it  shall  be  proved  that  such  enjoyment 
was  had  by  some  consent  or  agreement  expressly  made  or 
given  for  that  purpose  by  deed  or  writing. 
Commencement  This  act,  however,  was  not  to  have  any  operation  in 
°J  the  operation  sujts  or  actions  already  commenced  at  the  time  of  its  pass- 
ing, or  which  might  be  commenced  within  one  year  after 
the  session  of  parliament  in  which  it  was  passed,0  which 
ended  on  the  16th  of  August,  1832. 

The  consequence  of  this  was  that  a  great  number  of 
suits,  amounting,  it  is  said,  to  about  300,  were  immediately 
instituted  by  parties  claiming  tithes,  in  order  that  they 
might  not  be  debarred  by  the  effects  of  the  act,  but  avail 
themselves  of  the  year  of  grace  allowed  them.  It  was, 
therefore,  considered  advisable  to  enable  the  defendants  in 
this  number  of  suits  to  cause  all  further  proceedings  to  be 
for  a  time  suspended ;  and  it  was  provided  by  another  act 
of  parliament  passed  in  the  4  &  5  Will.  IV.,  that  such  de- 
fendants might,  with  the  consent  of  the  plaintiff,  pay  the 
amount  of  the  taxed  costs  and  expenses,  which  mignt  have 
been  incurred  by  the  plaintiffs,  into  the  Bank  of  England, 
to  the  credit  of  such  action  or  suit;  and  that  when  that 
should  have  been  done,  all  further  proceedings  in  such 
actions  or  suits  should  be  stayed,  until  the  end  of  the  next 
session  of  parliament,  which  would  be  about  one  year  from 
that  time.  And  that  at  the  end  of  the  next  session,  the 
plaintiffs  in  the  actions  or  suits  which  had  been  so  stayed 
might  give  notice  to  the  defendants  of  their  intention  to 
proceed,  and  proceed  accordingly ;  and  that  then  after  such 
notice  given,  the  defendants  should  be  entitled  to  receive 
out  of  court  the  sums  which  they  had  so  previously  paid 
in.p  If  the  plaintiff  accepted  the  costs,  and  took  them  out 
of  court,  which  he  was  empowered  to  do,  all  further  pro- 
ceedings were  to  be  for  ever  abandoned."1 
Exceptions  from  Another  exception  from  the  operation  of  the  above  sta- 
operationofact.  ^^  is^  whereTthe  lands,  for  which  exemption  by  nonpay- 
ment is  claimed,  are  or  have  been  held  or  occupied  by  any 
person  who  would  have  been  entitled  to  the  tithes  thereof; 
or  by  the  lessee  or  sublessee  of  any  such  person,  in  such 
way  as  that  the  right  to  the  tithes  would  have  been  during 
any  time  in  the  occupier  thereof,  or  in  the  person  entitled 
*  Sect,  3,  »  4  5c  5  Will.  4,  c.  83,  sa.  1,  2.  *  Sect.  3. 
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to  the  rent  thereof,  in  which  case  the  whole  of  such  time 
is  excluded  in  the  computation  of  time  before  directed/ 

The  act  also  contains  the  usual  exception  in  favour  of 
persons  under  legal  disability,  by  declaring  that  the  time, 
daring  which  any  person  otherwise  capable  of  resisting 
any  claim  should  be  under  such  disability,  or  during  which 
any  action  or  suit  should  have  been  pending  and  diligently 
prosecuted  until  abated  by  the  death  of  a  party,  should  be 
excluded  from  the  computation ;  but  these  exceptions  are 
not  admissible  in  cases  where  it  has  been  before  declared 
that  the  right  or  claim  to  nonpayment  is  to  be  absolute  and 
indefeasible.* 

In  the  absence,  therefore,  of  any  document  in  writing  General  rule  in 
showing  the  nonpayment  to  have  been  by  consent,  the  case  of  persons 
exemption  is  in  all  cases,  without  exception,  absolute  and  ecc,e8iasl,cal' 
indefeasible,  as  against  persons  ecclesiastical,  if  it  can  be 
proved  that  no  payment  has  been  made  during  the  period 
of  two  incumbencies  and  the  first  three  years  of  a  third, 
supposing  the  period  of  the  two  incumbencies  together  to 
amount  to  sixty  years ;  but  if  it  does  not,  then  if  it  can  be 
proved  that  no  payment  has  been  made  for  sixty  years, 
and  the  first  three  years  of  a  third  incumbency,  or  rather, 
it  seems,  it  might  have  been  said  of  a  fourth,  fifth,  or  any 
other  incumbency;    for  though  there  had  been  twenty 
incumbents  within  the  space  of  sixty  years,  the  claim  might 
still  be  prosecuted  within  three  years  after  the  induction 
of  the  twenty-first. 

This  section  had  been  written  before  the  appearance  of 
the  case  of  Salkeld  v.  Johnston?  decided  by  the  Vice- 
Chancellor  Wigram  in  the  early  part  of  1842.  The  effect 
of  that  decision  is,  that  the  above  statute  does  not  create 
any  new  ground  of  exemption,  or  destroy  the  right  to  tithes 
in  cases  where  the  nonpayment  or  nonrender  of  tithes  from 
the  time  of  legal  memory  would,  before  the  statute,  have 
established  no  exemption.  From  that  judgment,  however, 
there  has  been  an  appeal^  which  is  not  yet  decided ;  for 
which  reason  it  appears  best  to  leave  what  had  been  said 
on  the  subject  unaltered,  especially  as  it  is  very  probable 
that  if  the  case  of  Salheld  v.  Johnston  should  be  confirmed, 
some  fresh  legislative  enactment  would  be  passed  to  carry 
out  the  obvious  intention  of  the  previous  statute.  That  the 
intention  of  that  statute  was  to  create  a  new  ground  of 
exemption,  however  insufficiently  it  may  have  been  ex- 
pressed, can  scarcely  be  doubted. 

'  Sect.  6.  •  Sect.  6.  *  1  Hare,  196. 
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Section  2. 

Discharge  of  Lands  from  Payment  of  Tithes  by  having 

formerly  been  Parcel  of  the  Possessions  of  a  Privileged 

Order,  or  as  having  been  formerly  or  being  now  the 

Property  of  Ecclesiastical  Persons  or  Bodies,  or  of  the 

Crown. 

Effect  of  the  last  It  will  be  obvious  that  the  mode  of  exemption  last  men* 
mode  of  exoep-  tioned,  unless  the  case  of  Salkeld  v.  Johnston  becomes  law, 
prewS?n  is  as  it  were  a  major  proposition,  which  will  include  almost 

all  the  cases  which  might  be  mentioned  under  the  present 
head;  for  that  gives  exemption  to  all  lands  whatsoever, 
after  nonpayment  of  tithes  for  the  time  there  mentioned. 
The  present  includes  a  variety  of  cases,  where  the  nonpay- 
ment of  tithes  for  a  much  longer  period  than  there  men- 
tioned is  in  each  case  admitted  and  undoubted ;  and  in 
most  cases  it  would  be  easier  and  more  simple  to  insist  on 
the  exemption  by  statute ;  for  in  the  course  of  evidence 
that  would  necessarily  be  proved  as  a  part  only  of  what 
must  be  shown  by  those  who  claim  exemption  under  this 
head.  A  great  part,  therefore,  of  what  would  formerly 
have  been  important  under  this  head,  is  now  become  matter 
of  history,  rather  than  of  actual  law,  and  may  consequently 
be  passed  over  briefly. 
Lands  parcel  of  All  abbots  and  priors,  and  other  chief  monks,  were  oii- 
the  possessions  ginally  subject  to  the  payment  of  tithes,  as  well  as  other 
order.  persons,  until  Pope  Paschal  the  Second  exempted  gene- 

rally the  religious  orders  from  the  payment  of  tithes  in 
respect  of  lands  in  their  respective  actual  possession;  or, 
as  it  was  expressed,  quamdiu  propriis  manitms  excolvntur.* 
The  three  privileged  orders  are  Cistercians,  Templars  and 
Hospitallers,  which,  on  account  of  their  order,  have  the 
privilege  of  being  discharged  from  the  tithes  of  lands  in 
their  own  occupation.*  The  privilege  extends  only  to  such 
lands  as  these  orders  were  possessed  of  at  the  time  of  the 
last  general  council  of  Lateran,  in  the  seventeenth  year  of 
King  John,  a.  d.  1215,  when  the  privilege  was  strictly 
limited  to  such  lands  as  were  in  their  possession  before  the 
holding  of  that  council.  The  exemption  granted  by  the 
council  was  allowed  by  the  general  consent  of  the  realm 
as  part  of  the  law  of  the  land  ;y  but  the  Cistercians  endea- 
voured to  evade  this  decree  of  the  council  by  purchasing 
bulls  of  exemption  for  their  lands  in  the  occupation  of  their 
tenants  or  farmers,  until  by  stat.  2  Hen.  IV.  c.  4,  the  CSs- 

«  2  Rep.  44  b.       *  Toller,  171,  3d  ed. 

7  2  Inst.  651 ;  Staveley  v.  UUithorn;  Hard.  101  ;  1  Wood,  24. 
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tertians  and  all  other  orders  purchasing  or  putting  such 
bulb  into  execution  incurred  a  praemunire."  The  order  of 
Templars  was  dissolved  by  stat  17  Edw.  II.  st.  1,  by  which 
their  lands  were  given  to  the  prior  of  St.  John  of  Jerusa- 
lem, so  that  long  prior  to  the  time  of  dissolution  of  the 
monasteries  the  Cistercians  and  Hospitallers  were  the  only 
privileged  orders. 

An  exemption  from  tithes  on  the  ground  of  the  lands  Must  be  shown 
having  belonged  to  one  of  the  privileged  orders,  did  not  t0  have. becu 
rest  on  prescription;  but  the  owner  must  formerly  have  counSwf  La-* 
shown  satisfactorily  that  the  monastery  was  seised  of  the  teran,  and  at  the 
lands  before  the  above  mentioned  council  of  Lateran,  and  dissolution  of 
also  at  the  time  of  the  dissolution ;  and  in  a  case  where     e  monas  ery# 
the  owner  of  lands  established  the  former,  but  failed  to 
establish  the  latter  fact,  the  court  decreed  an  account  of 
tithes.* 

The  exemptions  from  tithes  enjoyed  by  ecclesiastical 
bodies  would  have  ceased  upon  their  dissolution,  and  the 
lands  would  again  have  become  subject  to  tithes,  had  it 
not  been  enacted  at  the  time  of  their  dissolution/  that  all 
persons  who  should  come  to  the  possession  of  the  lands 
of  an  abbey  then  dissolved,  should  hold  them  free  and  dis- 
charged from  tithe,  in  as  large  and  ample  a  manner  as  the 
abbeys  formerly  held  them ;  from  which  origin,  Blackstone 
says,c  have  sprung  all  the  lands  which,  being  in  lay  hands, 
do  at  present  claim  to  be  tithe  free. 

It  must  be  observed,  however,  that  this  statute  was  no 
discharge  of  lands  from  tithe,  except  where  they  had  been 
already  discharged  in  the  hands  of  the  religious  houses, 
and  that  this  was  by  no  means  universally  the  case ;  for 
none  of  these  religious  persons  could  be  exempted  from 
payment  of  tithes  but  by  his  order,  the  pope's  bull,  com- 
position real,  prescription,  or  unity  of  possession.     Never-  what  would  be 
theless,  as  they  might  have  been  exempted  by  any  of  these  sufficient  pre- 
means,  it  has  been  held  as  a  settled  rule  of  common  law,  abbeylandShad 
that  persons  holding  lands  which  were  formerly  the  pro-  been  exempt. 
perty  of  these  religious  houses  might  prescribe  in  non  deci- 
mando,4  that  is,  to  be  free  from  the  payment  of  tithes  as 
respects  such  lands,  without  being  required  to  give  any 
further  proof  of  the  origin  of  the  discharge  than  usage  and 
enjoyment  from  time  immemorial;  which  indeed  is  only 
in  conformity  with  the  general  rule  of  our  common  law, 
that  if  a  custom,  which  might  have  had  a  legal  origin,  shall 
be  proved  to  have  existed  from  time  immemorial,  the  legal 

*  2  Inst.  632 ;  Degge,  410,  411. 

*  Norton  y.  Hammond,  1  Younge  &  Jervis,  94. 

*  31  Hen.  8,  c  13.  «  2  Black,  Com.  32.  *  Ibid. 
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origin  may  be  presumed :  and,  (I  fortiori,  this  would  have 
been  the  case  if  the  lands  were  still  in  the  hands  of  eccle- 
siastical corporations,  sole  or  aggregate,  as  bishops,  deans 
and  chapters,  parsons  or  vicars,  or  of  the  king,  who  for 
this  purpose  is  considered  in  his  ecclesiastical  character. 

In  order  to  support  this  prescription,  three  things  must 
be  clearly  shown;  1st,  that  the  lands  were  abbey  lands; 
2nd,  that  they  were  held  by  the  abbey  at  the  time  of  its 
dissolution ;  and,  3rd,  that  they  have  been  immemorially 
discharged  from  tithes;8  under  which  circumstances  the 
presumption  is  allowed  that  they  had  been  properly  dis- 
charged by  some  one  of  the  methods  before  mentioned, 
but  that  the  proofs  or  records  of  these  discharges  have 
been  lost.  Where,  as  it  has  sometimes  happened,  there 
were  no  ancient  documents  to  support  a  presumption  of 
this  kind,  it  was  necessary  to  carry  back  tne  modern  evi- 
dence a  considerable  way;  and  it  was  reauired  that  it 
should  be  so  clear  and  uniform  as  to  satisfy  the  court  that, 
in  acting  upon  the  presumption,  they  were  supporting  an 
usage  of  considerable  antiquity.  And  it  seems,  from  later 
cases,  that  it  might  have  been  laid  down  generally,  that  if 
lands  could  be  proved  to  have  been  exempt  beyond  time 
of  memory,  and  that  exemption  might  in  any  way  have  had 
a  legal  origin,  such  exemption  would  have  been  affirmed/ 
It  will  be  obvious  that  in  all  these  cases  there  can  very 
seldom  be  direct  evidence  of  the  exemption  of  lands  while 
they  were  part  of  the  possessions  of  a  monastery  or  privi- 
leged order,  and  it  having  been  established  that  the  pre- 
sumptive evidence  before  mentioned  was  sufficient,  all  the 
cases  have  been  decided  upon  that  ground ;  and  the  prin- 
ciple is  so  abundantly  clear,  that  it  would  appear  useless 
to  mention  any  of  the  great  number  of  cases  decided  ujxm 
their  own  particular  circumstances,  but  adding  nothing 
important  to  the  general  rule. 
Crown  lands  The  king,  in  his  ecclesiastical  character,  may  not  only 

exempt  from      prescribe  to  be  discharged  from  payment  of  tithes,  but  he 
m'  is  capable  of  receiving  payment  of  tithes ;  so  that  in  those 

places  which  are  not  within  any  parish,  as  in  forests  and 
the  like,  the  king  is  entitled  to  die  tithes;  and  this  point 
was  resolved  in  parliament  in  the  5th  Edward  III.  in  a 
suit  between  the  crown  and  the  Bishop  of  Carlisle,  who 
claimed  the  tithes  of  the  forest  of  Ingtewood."  And  if  the 
lands  are  within  a  forest,  and  also  within  a  parish,  and  in 
the  hands  of  the  king,  they  do  not  pay  tithes,  neither  do 

«  Pritchttt  v.  Honeyborne,  1  Y.  k  J.  149. 

'  Monk  r.  Hutki$$on,  1  Sim.  260. 

f  2  Rep.  44  a  j  2  In»U  64?  j  1  Roll.  Ab.  657 ;  Crouc't  Dig.  tit.  iiii 
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they  pay  tithes  in  the  hands  of  the  king's  lessee ;  but  that  But  not  in  the 
privilege  does  not  extend  to  his  feoffee,  so  that,  if  he  grant  h"d§  of  a 
such  lands  to  a  subject,  they  would  immediately  become  su  Jec  * 
liable  to  the  payment  of  tithe. 

Spiritual  persons  or  corporations  may  prescribe  to  be  Spiritual  corpo- 
discnarged  generally,  so  tnat  no  tithe  shall  be  paid  of  ralion?  ™*? 
their  lands,  nor  any  recompence  for  them ;  but  without  decimando?  "°n 
such  prescription  they  would  not  be  discharged  generally. 
It  is  a  maxim  of  law,  that  ecclesia  decimas  non  solvit  ec- 
cletut;  and  a  spiritual  person  may  prescribe  in  non  deci- 
mando for  himself,  his  farmers  and  tenants,  and  also  for 
his  copyholders,  for  it  is  to  be  presumed  that  the  spiritual 
person  has  greater  fines  and  rents.h 

So  the  rector  or  parson  of  a  parish  is  not  liable  to  the  Recton  and 
payment  of  tithes  to  the  vicar,  nor  the  vicar  to  the  rector.  ^""church 
And  a  lay  rector  is  also  exempted  from  paying  tithes  to  are  exempt, 
the  vicar  out  of  the  glebe  so  long  as  he  holds  it  in  his  own 
bands;  but  upon  the  death  of  the  spiritual  or  lay  rector, 
or  of  the  vicar,  his  executor  is  liable  to  the  payment  of 
tidies  out  of  the  growing  crop.    But  this  rule,  as  to  non-  Exceptions  to 
payment  of  tithes  between  a  rector  and  vicar,  merely  ap-  lh'8  ra,e« 
plies  to  the  case  of  a  rector  and  vicar  of  the  same  church 
and  parish,  where  the  ecclesia  would  be  paying  tithes  to 
itself;  as  where  the  rector  or  vicar  is  in  possession  of  glebe, 
neither  shall  pay  tithe  to  the  other  in  respect  of  such 
occupation ;  in  all  other  cases  ecclesiastical  persons  must 
prescribe  in  non  decimando,  and  prove  their  prescription 
as  we  have  already  mentioned  ;*  but  if  such  prescription  or 
exemption  is  not  proved,  a  parson  or  vicar  having  glebe  in 
any  other  parish  than  that  in  which  the  church  is  situated, 
to  which  it  belongs,  must  pay  tithe  to  the  incumbent  of 
that  parish  wherein  the  glebe  lies,k  for  that  sort  of  privi- 
lege, as  was  said  by  Richards,  C.  B.,  is  confined  to  clergy 
of  the  same  parish/ 

It  has  been  constantly  held  that  land  having  no  dis-  The  exemption 
charge  in  itself,  that  is,  for  which  no  prescription  in  non  l*x°^\  J  |adn(js 
decimando  could  be  established,  is  discharged  only  in  the  Trein  the  hands 
hands  of  the  ecclesiastical  owner,  under  the  maxim  ecclesia  of  the  ecciesias- 
decimas  non  solvit  ecclesia,  a  maxim  which  is  binding  so  tlcal  owner* 
long  as  the  land  is  actually  held  by  an  ecclesiastic ;  but  if 
H  is  transferred  into  the  hands  of  laymen,  it  becomes  liable. 
It  was  therefore  held  that  the  lessee  of  Trinity  College, 
Cambridge,  who  occupied  glebe  land,  was  not  exempt  from 
the  payment  of  tithe  to  the  vicar ;  for  the  privilege  in  such 

k  See  2  Eagle  on  Tithes,  227,  228;  Cro.  Eliz.  479  ;  Wats.  513. 
1  1  Rolls.  Abr,  663.  *  Wats.  CI.  L.  505. 

1  Warden  of  St.  Paul's  v.  The  Dean,  4  Price,  65. 
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cases,  being  only  personal,  does  not  travel  foom  the  parson 

to  the  lay  lessee."1 
Lands  vested  in      In  the  maxim  ecclesia  decimas  turn  solvit  ecclesia,  the 
churchwardens   word  ecclesia  signifies  ecclesiastical  persons  and  bodies 
not  exempt,         ^^  and  Qot  ^  febrjc  of  ^  church .  B0  i]mt  landg  vegted 

in  the  churchwardens,  and  settled  for  the  repairs  of  the 
church,  are  not  exempt  from  payment  of  tithes.0 
Effect  of  com-  It  remains  to  be  seen  in  what  manner  the  lands  which 
mu^1^  to  by  any  of  the  means  mentioned  under  this  head  are  ex- 
u^n*co&ntingent  erapted  from  tithes  are  to  continue  exempt  from  the  pay- 
liability  to  ment  of  tithe  rent-charge.  For  it  will  have  been  observed 
tube.  ^at,  jn  many  of  the  cases  here  mentioned,  the  exemption 

is  not  absolute,  but  contingent  upon  particular  circum- 
stances; the  exemptiou  from  tithe  rent-charge  therefore 
will  be  contingent  in  the  same  manner.  Thus  as  glebe, 
for  example,  under  ordinary  circumstances,  is  liable  to 
tithe  whenever  it  is  not  in  the  hands  of  the  owner,  so  it 
must  be  subject  to  a  contingent  rent-charge  after  the  tithe 
of  a  parish  has  been  commuted. 

In  the  form,  therefore,  of  every  parochial  agreement  for 
a  voluntary  commutation  of  tithes,  there  must  be  set  forth 
what  lands  of  the  parish  are  or  have  been  exempt  from 
the  payment  of  any  and  what  tithes,  and  under  what  cir- 
cumstances.0 The  tithe  rent-charge  upon  these  lands  must 
be  valued  in  the  manner  provided  for  m  compulsory  agree- 
ments, in  which  it  is  directed  that  the  tithes  of  these  lands, 
since  they  cannot  be  valued  according  to  the  ordinary  me- 
thod prescribed  for  computing  the  value  of  tithes  in  general, 
are  to  be  valued  according  to  the  average  value  of  the  tithes 
of  lands  of  a  like  description  and  quality  in  that  parish  and 
the  neighbouring  parisnes,  or  as  near  thereto  as  the  cir- 
cumstances of  each  case  may  in  the  judgment  of  the  com- 
missioners require,  and  the  value  so  estimated  is  to  be 
added  to  the  value  of  the  other  tithes  of  the  parish.p  In 
the  apportionment  of  the  rent-charge  among  the  different 
owners,  the  amount  so  fixed  for  each  of  such  lands,  if  they 
have  been  included  in  the  valuation,  will  be  apportioned 
on  them  respectively,  but  will  remain  as  it  were  dormant, 
and  will  only  become  payable  under  the  circumstances 
under  which  we  have  before  seen  the  lands  would  have 
become  liable  to  tithe;  so  that  such  lands  may  in  each 
case  have  the  full  benefit  of  any  exemption  from  or  non- 
liability to  tithes  relating  to  them ;  and  so  that  where  any 
lands  were  exempted  from  tithes  while  in  the  occupation 
of  the  owner,  by  reason  of  being  glebe  or  heretofore  parcel 

«  Lagden  r.  Flack,  2  Hagg.  Cons.  R.  308.  n  1  Roll.  Abr.  668. 

•  6&7  Will.  4, c.  71,1.21.  *  Sect 43. 
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of  the  possessions  of  any  privileged  order,  the  same  lands 
shall  in  like  manner  be  exempted  from  the  payment  of 
the  rent-charge  apportioned  on  them  whilst  in  the  occu- 
pation of  the  owner.q 


Section  3. 

Discharge  of  Lands  from  Payment  of  Tithes  by 
Compositions  Real. 

A  real  composition  is  where  an  agreement  is  made  be-  Nature  of  a  real 
tween  the  owner  of  lands  and  the  parson  or  vicar,  with  the  composition, 
consent  of  the  patron  and  ordinary,  that  his  lands  shall  in 
future  be  freed  from  the  payment  of  all  tithes,  in  considera- 
tion of  some  land,  or  other  real  recompence,  given  to  the 
Etrson  or  vicar  in  lieu  and  satisfaction  of  such  tithe/  This 
nd  of  composition  was  formerly  permitted  because  it  was 
supposed  that  the  clergy  would  be  no  losers  by  it ;  as  the 
consent  of  the  ordinary,  whose  duty  it  was  to  take  care  of 
the  church  in  general,  and  of  the  patron,  whose  interest  it 
was  to  protect  that  particular  church,  were  both  required 
to  render  the  composition  effectual.  And  such  consent 
was  in  some  cases  presumed :  as  where  evidence  was  given 
that  the  deed  establishing  the  composition  real  once  ex- 
isted, but  the  deed  could  not  be  found,  it  was  presumed 
that  the  necessary  parties  had  executed  it,  and  that  the 
proper  consent  had  been  given.*  In  this  manner  have 
arisen  all  such  compositions  as  exist  at  this  day  by  force 
of  the  common  law.  But  experience  showing  that  even  Restrictions  as 
this  caution  was  ineffectual,  and  the  possessions  of  the  t0* 
church  being  by  this  and  other  means  every  day  dimi- 
nished, the  disabling  statute  13  Eliz.  c.  10,  was  passed,  by 
which  it  was  enacted,  that  no  parson  or  vicar  should  make 
any  conveyance  of  any  lands,  tithes,  tenements,  or  other 
hereditaments,  being  parcel  of  the  possessions  of  their 
churches, to  any  persons,  except  leases  for  twenty-one  years, 
or  three  lives.*  And  though  there  have  been  several  de- 
crees made  by  courts  of  equity  to  confirm  compositions 
made  with  the  consent  of  the  parson,  patron,  and  ordinary, 
subsequent  to  the  stat.  13  Eliz.,  still  they  were  not  held  to 
be  binding  on  the  succeeding  incumbents,  even  where 
clearly  for  their  benefit ;  of  which  it  is  supposed  the  follow- 
wgcase  is  the  strongest  instance  that  could  be  adduced. 

To  a  rector's  bill  against  occupiers  of  lands  for  an  account 

'Sect  71.  r  2  Inst.  490. 

•  Stvbridgt  f .  fitfnfcm,  2  E.  &  Y.  400 ;  Thorpe  v.  Matting  ley,  3  Y.  &  C.  1 . 

1  Cruise,  Dig.  B.  Tithe,  22;  Black.  Com.  b.  ii.  c.  3. 
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of  tithes,  the  defendants  by  their  answer  set  up  an  ancient 
agreement  between  a  former  rector  of  the  rectory,  and  the 
then  owner  of  the  lands  occupied  by  the  defendants,  and 
who  was  also  the  patron  of  the  living ;  by  which  agreement 
certain  lands  enjoyed  by  the  present  rector  were  allotted  to 
the  rector  in  exchange  for  his  glebe  lands,  which  were  then 
dispersed  in  the  common  fields,  and  a  rent-charge  of  40/. 
a  year  was  granted  to  the  rector ;  in  consideration  of  which 
exchange  and  annuity,  the  lands  occupied  by  the  defend- 
ants were  discharged  from  tithes.  The  defendants  proved 
that  the  agreement  was  not  only  approved  by  the  then 
bishop  of  the  diocese,  but  had  been  established  by  a  decree 
of  the  Court  of  Chancery,  and  had  been  acted  upon  for 
upwards  of  a  century ;  and  that  the  arrangement  was  not 
only  beneficial  to  the  rector  at  the  time  when  it  was  entered 
into,  but  that  it  was  so  with  reference  to  the  probable  future 
increase  in  the  value  of  the  tithes ;  and  that  it  was  advan- 
tageous to  the  plaintiff  at  the  time  of  the  filing  of  the  bill: 
it  was  held,  however,  that  the  agreement  was  absolutely 
void  under  the  disabling  statutes;  and  that,  being  void, the 
decree  of  the  Court  of  Uhancery  could  not  give  it  validity; 
and  an  account  of  the  tithes  was  decreed." 
if  confirmed  by  But  now,  since  the  9th  of  August,  1832,  every  compo- 
are  now  vXd.y  8^'on  *°r  tithes  which  may  have  been  made  or  confirmed 
by  the  decree  of  any  court  of  equity  in  England,  in  a  suit 
to  which  the  ordinary,  patron,  and  incumbent  were  parties, 
and  which  has  not  been  since  set  aside,  abandoned,  or  de- 
parted from,  is,  by  the  stat.  2  &  3  Will.  IV,  c.  100,  confirmed 
and  made  valid  in  law,  and  consequently  binding  upon  all 
succeeding  incumbents. 

It  was  before  observed  that  the  operation  of  this  act  was 
suspended  for  a  year  after  it  had  been  passed,  and  the  case 
last  cited  was  one  where  the  rector  had  availed  himself  of 
that  time  to  file  his  bill ;  it  is  precisely  one  of  those  cases 
to  which  the  last-mentioned  provision  of  that  act  applies ; 
and,  as  it  was  said  by  Alderson,  B.,  in  giving  judgment, 
there  is  no  question  that  such  an  agreement  may  now  be 
valid  under  Lord  Tenterden's  Act. 

A  composition  real,  or  grant  of  tithes  made  by  a  vicar, 
who  was  originally  endowed  with  the  tithes,  to  the  lord  of 
a  manor,  in  consideration  of  his  finding  a  priest  to  officiate 
in  a  chapel,  and  rendering  certain  benefits  to  the  vicar,  in 
the  year  1536,  which  was  previously  to  the  stat.  32  Hen. VI II. 
c.  7,  giving  laymen  a  right  to  recover  tithes,  and  supported 
by  evidence  of  constant  perception  and  compliance  with 
the  conditions  on  which  it  was  made,  was  held  to  be  valid, 

u  Thorpe  v.  Maltingley,  3  Y.  &  C.  I. 
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though  it  was  not  proved  to  have  been  made  with  the 
consent  of  the  patron  and  ordinary,  the  court  presuming, 
from  the  particular  circumstances  of  the  case,  that  all  the 
necessary  consents  had  been  given/ 

The  statute  only  refers  to  cases  of  real  compositions  Competitions 
where  there  has  been  a  decree  of  a  court  of  eauity ;  where  J^^re  xhfn 
that  has  not  been  the  case,  in  order  to  establish  the  vali-  c^  of  t  court" 
ditjr,  evidence  must  be  given  of  such  deed  or  agreement  in  of  equity, 
writing  between  all  the  proper  parties,  previous  to  the  stat. 
13  Eliz.  c.  10,  and  it  would  not  be  sufficient  to  prove  that 
the  payment  in  lieu  of  tithes  commenced  before  that  time, 
founded  on  an  agreement  which  might  have  been  by  parol, 
and  merely  personal  between  the  rector  and  the  parish- 
ioners only.7   It  is  not  absolutely  necessary  to  produce  the 
deed  or  agreement  itself;  but,  if  not  produced,  tne  evidence 
most  prove  that  it  once  existed ;  and  where  the  evidence  Evidence  of. 
rests  on  reputation,  such  reputation  must  be  distinctly  of 
payments  having  been  made  under  such  a  deed ;  and  that 
those  payments  nad  their  origin  under  an  instrument  made 
within  time  of  memory,*  otherwise  it  would  only  be  evi- 
dence of  a  prescriptive  payment;  and  usage  in  such  a  case 
is  not  sufficient ;  tor  though  that  is  in  general  a  ground  for 
presuming  deeds,  even  against  the  crown,  yet  in  the  par- 
ticular instance  of  composition  for  tithes,  it  is  settled,  that 
where  the  deed  cannot  be  produced,  some  evidence  must 
be  given  referring  to  the  deed,  or  showing  that  it  did  exist, 
independent  of  mere  usage ;  and  the  reason  why  this  has 
been  so  held  is  stated  to  be,  that,  if  it  were  otherwise,  the 
church  would  be  defrauded,  and  every  bad  modus  turned 
into  a  good  composition.11     The  presuming  a  deed  from 
long  usage  is  an  invention,  for  the  sake  of  peace,  where 
there  has  been  a  long  exercise  of  an  adverse  right.     For 
instance,  it  cannot  be  supposed  that  any  man  would  suffer 
his  neighbour  to  obstruct  the  light  of  his  windows,  or  to 
use  a  way  with  carts  or  carriages  over  his  lands  for  twenty 
years,  unless  some  agreement  has  been  made  between  the 
parties  to  that  effect,  of  which  the  usage  is  evidence.    But 
with  respect  to  a  compensation  for  tithes,  the  same  reason 
does  not  obtain,  because  temporary  agreements  are  made 
and  continued  for  the  convenience  of  parties  during  a  suc- 
cession of  incumbents.    There  is  no  exercise  of  an  adverse 
right,  which  is  generally  deemed  necessary  to  raise  the 
presumption;1*  and  indeed  if  such  presumption  were  raised 

•  UidUy  v.  Stony,  3  E.  &  Y.  918.  1  Bennett  v.  Sfoffinglon,  4  Price,  143. 

•  Bmme$  r.  Sworn,  2  Cob,  179. 

•  Heatkeott  y.  Maimwaring,  3  Br.  C.  C.  217 :  2  E.  fit  Y.  366. 
'Shelfonl  on  Tithes,  169. 
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from  an  usage  which  is  only  adverse  to  particular  incum- 
bents, it  would  directly  contravene  the  maxim,  NuU*m 
tempus  occurrit  ecclesUz,  which,  previously  to  Lord  Ten- 
terden's  Act,  was  always  held  to  be  good* 

It  may  be  inferred  that  clear  proof  of  the  possession,  tuid 
enjoyment  of  lands  in  lieu  of  tithe,  would  be  received  as 
presumptive  evidence  of  a  composition  real :  as  in  a  case0 
where  a  real  composition  of  five  acres,  called  tithe  acres,  in 
lieu  of  the  tithes  of  a  meadow  of  200  acres,  was  set  up, 
Lord  Hardwicke  said,  it  is  very  reasonable  to  suppose 
that  the  denomination  tithe  acres  arose  from  the  five  acres 
having  been  set  apart  from  the  rest  in  lieu  of  tithes.  Bat 
this,  it  must  be  remembered,  is  only  another  mode  of  proof; 
and  does  not  alter  the  necessity  of  proving  that  it  existed 
previous  to  the  stat.  13  Eliz. ;  for  as  it  was  said  in  another 
case,d  where  this  mode  of  proof  was  attempted,  "  If  any 
conveyance  had  been  made,  it  might  have  been  subsequent 
to  that  statute,  and  therefore  not  binding." 
Distinctions  in  From  what  haB  been  already  said,  it  will  be  observed 
oTof  a  com.  that  there  mu8t  sometimes  be  much  difficulty  in  distin- 
position  real,  guishing  between  the  case  of  a  composition  real  and  a 
modus ;  for,  as  it  has  been  observed,  they  are  the  same 
things  in  their  nature  and  substance.  A  composition  real, 
however,  must  have  had  its  origin  within  the  time  of  legal 
memory ;  a  modus  must  have  existed  from  time  immemo- 
rial. A  composition  real  muBt  be  proved  by  a  deed,  or 
evidence  of  tne  existence  of  a  deed ;  a  modus  is  proted 
from  immemorial  usage  only.6  And  now,  since  the  recent 
statutes,  in  order  that  land  should  be  discharged  from  the 
payment  of  tithes,  by  a  composition  real  in  lieu  of  them,  it 
seems  necessary  that  a  deed  or  agreement  should  be  proved 
of  such  a  kind,  and  in  such  a  manner,  as  we  have  men- 
tioned, existing  previous  to  the  13  Eliz. ;  or  that  a  decree 
in  Chancery  should  have  been  made,  to  which  all  proper 
persons  were  parties,  and  which  has  not  since  beeti  set 
aside  or  departed  from.  If  neither  of  these  circumstances 
could  be  proved,  it  seems  that  the  statute  2  &  3  Will  IV. 
c.  100,  providing  for  the  exemption  of  lands  from  tithes  by 
nonpayment,  would  not  be  applicable  to  cases  where  the 
nonpayment  had  been  on  account  of  a  composition  real, 
for  whatever  length  of  time  it  might  have  existed ;  for  as 
that  would  have  been,  and  must  be  proved  to  have  bean* 
by  deed  or  agreement,  it  would  be  one  of  the  cases  ex- 
cepted from  the  operation  of  that  statute,  since  it  would 
be  proved  that  the  exemption  was  eiyoyed  by  consent  or 

c  Sawbridge  v  Benton,  ante.  d  ChatjUld  v.  Pry*,  1  Price,  3& 

«  Shelford      Tithes,  168. 
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agreement,  expressly  made  or  given,  for  that  purpose,  by 
deed  or  writing/ 


Section  4. 

Discharge  of  Lands  from  Payment  of  Tithes  by  private 
Acts  of  Parliament  in  particular  Cases. 

Lands  may  be,  and  frequently  hare  been,  permanently  incloture  acts. 
exempted  from  the  payment  of  all  tithes  by  special  acts  of 
parliament,  which  of  course  override  all  general  law,  and 
depend  entirely  upon  the  circumstances  of  each  particular 
case.  Thus  in  many  of  the  modern  inclosure  acts,  the 
lands  inclosed  are  for  ever  freed  and  discharged  from  the 
payment  of  all  tithes,  and  a  portion  of  land  is  allotted  to 
the  spiritual  or  lay  rector,  or  to  the  vicar,  their  successors 
or  heirs,  as  the  case  may  be,  in  lieu  of  them.8 

Where  common  lands  had  been  thus  inclosed  and  al- 
lotted, and  a  portion  had  been  allotted  to  an  estate  which 
was  clearly  tithe-free,  i.  e.  of  which  the  owner  had  pur- 
chased the  tithes  from  the  lay  impropriator,  the  land 
allotted  to  him  was  held  to  be  tithe-free  also ;  and  that 
the  lay  impropriator  who  had  sold  the  tithes  of  the  estate, 
could  not  fee  entitled  to  the  tithes  of  land  allotted  to  the 
owner  of  that  estate  in  lieu  of  a  right  of  common  which 
was  appurtenant  by  custom  to  the  land ;  for  in  this  case 
no  titne  would  have  been  payable  by  the  owner  of  the 
estate  for  his  cattle  feeding  upon  the  common  land  before 
the  inclosure  act,  and  that  act  could  not  create  a  right 
which  did  not  exist  previously.11 

In  some  other  acts  of  this  kind  a  corn-rent  has  been  Corn-rent  sub- 
substituted  in  the  place  of  tithes,  and  several  private  acts  stituted. 
have  been  passed  for  the  express  purpose  of  commuting 
tithes  for  a  corn-rent. 

In  pursuance  of  an  order  of  the  House  of  Commons  in  Number  of  pri- 
December,  1831,  a  return  was  made  of  the  several  parishes  *ate  acts  passed 
in  England  and  Wales,  in  which  commutation  of  the  whole  i^^ftomIDg 
great  or  small  tithes  of  such  parish  had  been  authorised  tithes, 
under  any  act  of  parliament,  distinguishing  the  cases  in 
which  allotments  had  been  assigned  in  lieu  of  such  tithes 
from  those  in  which  corn-rents  had  been  made  payable ; 
and  further  specifying  in  each  case  whether  the  times  so 
commuted  were  tne  property  of  the  clerical  rectors,  of 
impropriators,  or  of  vicars.     This  return  contained  a  chro- 
nological list  of  upwards  of  2000  acts  containing  clauses 

1  3  &  5  Will.  4,  c.  100,  s.  1 ;  and  see  Salkeld  v.  Johnum,  ante. 
(  Cruise's  Dig.  tit.  uii.  h  5  Barn.  &  Aid.  93. 
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for  the  commutation  of  tithes,  from  the  year  1757, 
30  Geo.  II.  to  the  year  1830,  the  end  of  the  reign  of 
Geo.  IV.  The  above  return  does  not  contain  the  un- 
printed  acts,  nor  about  thirty  inclosure  acts  not  in  the 
collection  of  the  House  of  Commons.  A  further  return 
has  been  made  from  the  inclosure  and  other  private  acts, 
in  which  provisions  are  included  for  the  commutation  of 
tithes,  of  the  proportion  in  lands,  yearly  money  payments, 
and  corn-rent  allotted  in  lieu  of  tithe ;  distinguishing  the 
old  inclosures,  the  open  field  lands,  and  the  commons,  and 
the  proportions  for  tithe  allotted  in  the  case  of  each  de- 
scription of  land.1  Several  of  these  private  acts,  however, 
only  affect  the  tithes  of  lands  intended  to  be  inclosed, 
and  not  the  whole  of  the  tithes  of  the  parish.k 

All  these  commutations  under  acts  of  parliament  are 
not  in  any  way  altered  or  affected  by  the  recent  act  for 
commutation  of  tithe,  but  in  each  case  still  depend  upon 
the  provisions  in  the  particular  acts  under  which  they  may 
have  been  made,  being  expressly  excepted  from  the  oper- 
ation of  the  general  act.1 


Section  5. 

Discharge  of  Lands  from  Tithes  by  some  established 
Modus  Decimandi. 

Definition  of  a        ^  modus  decimandi,  commonly  called  by  the  simple 
modus.  name  of  a  modus  only,  is  where  there  is  by  custom  a  par- 

ticular manner  of  tithing  allowed  different  from  the  general 
law  of  taking  tithes  in  kind,  which  are  the  actual  tenth 
part  of  the  annual  increase.  This  is  sometimes  a  pecu- 
niary compensation,  as  two  pence  an  acre  for  the  tithe  of 
land  ;  sometimes  it  is  a  compensation  in  work  and  labour, 
as  that  the  parson  shall  have  only  the  twelfth  cock  of 
hay,  and  not  the  tenth,  in  consideration  of  the  owner's 
making  it  for  him;  sometimes  that  in  lieu  of  a  large 
quantity  of  crude  or  imperfect  tithe,  the  parson  shall  have 
a  less  quantity  when  arrived  to  greater  maturity,  as  a 
couple  of  fowls  in  lieu  of  tithe  eggs,  and  the  like.  Any 
means,  in  short,  whereby  the  general  law  of  tithing  is 
altered,  and  a  new  method  of  taking  them  is  introduced, 
is  called  a  modus  decimandi  or  special  manner  of  tithing." 
By  the  common  law,  a  modus,  like  every  other  prescrip- 
tive right,  is  supposed  to  have  commenced  before  the  time 

*  Shelford  on  Tithes,  276;  Sess.  Paper,  No.  488. 

k  See  the  above  return.  >6&7  Will.  4,  c.  71,  s.  90. 

»  2  Black.  Com.  29. 
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of  legal  memory,  or  the  first  year  of  the  reign  of  Richard 

the  First,  a.d.  1189;  and  if  it  could  be  proved  either  by 

extrinsic  evidence,  or  by  intrinsic  evidence  appearing  from 

the  modus  itself,  to  have  commenced  subsequently  to  that 

time,  it  would  be  bad.    A  modus,  moreover,  is  always  What  will  be 

presumed  to  have  commenced  by  deed,  because  the  con-  Plumed  as  to. 

sent  and  confirmation  of  the  patron  and  ordinary  must 

have  been  necessary ;  but  unlike  the  case  of  a  composition 

real,  it  is  unnecessary  to  prove  the  existence  of  the  deed, 

or  that  it  ever  did  exist;  but  after  the  constant  annual 

payment  in  lieu  of  tithes  from  time  immemorial,  a  legal 

commencement  will  be  presumed.11 

The  following  are  the  leading  rules  which  are  essential  Leading  rules 
to  the  establishing  a  valid  modus,  and  with  each  and  ~JJ/llMity  °* 
eyery  of  which  the  modus  must  comply,  or  it  will  be  a  m 
bad,  carrying  with  it  intrinsic  evidence  of  its  invalidity. 

1.  It  must  be  certain  and  invariable. 

2.  The  thing  given  in  lieu  of  tithes  must  be  beneficial 
to  the  parson  and  not  for  the  benefit  of  a  third  person  only. 

3.  It  must  be  something  different  from  the  thing  com- 
pounded for. 

4.  It  must  be  a  payment  for  that  particular  species  of 
tithe  which  it  pretends  to  be  in  lieu  of. 

5.  It  must  be  in  its  nature  as  durable  as  the  tithes  dis- 
charged by  it. 

6.  It  must  not  be  rank.0 

1.  It  must  be  certain  and  invariable  :  that  is,  certainty  Mast  be  certain 
of  the  recompence  given,  certainty  of  the  thing  for  which  tnd  invariable, 
the  recompence  is  given,  and  also  certainty  of  the  person 
to  whom  it  is  given,  are  necessary ;  and  tne  payment  of 
different  sums,  or  to  different  persons,  will  at  once  prove 
it  to  be  no  modus ;  for  it  must  originally  have  been  a  com- 
position by  which  something  fixed  and  invariable  must 
have  been  determined  on.  An  uncertain  or  fluctuating 
payment,  or,  as  it  is  called  in  legal  language,  a  desultory 
or  leaping  modus,  could  never  have  been  settled  from  time 
immemorial;1*  as,  for  example,  a  modus  to  pay  a  tithe  Examples, 
penny  or  a  penny  per  annum,  or  thereabouts,  for  every 
acre  of  land,  would  be  void,q  since  a  certain  right  cannot 
be  taken  away  by  substituting  a  precarious  compensation. 
And  so  a  modus  of  one  penny  payable  by  every  occupier 
of  land  in  lieu  of  the  tithe  of  nay,  is  bad,  for  there  may 
be  the  same  number  of  houses  and  inhabitants,  but  the 
land  may  be  at  one  time  in  the  occupation  of  many  per- 

■  2  P.  W.  573 ;  Grand  cau,  2  Mod.  321. 

•  2  Black.  Com.  30.  p  Toller,  184. 

l  Chfma*  v.  Mon*m,  2  P,  W.  572. 
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sons  or  of  one.     By  turning  all  the  land  into  meadow, 
and  consolidating  it  in  one  hand,  the  clergyman's  income 
would  be  reduced  to  a  single  penny/    Such  uncertainty  is 
fatal  to  the  validity  of  a  modus,  because  it  renders  die 
clergyman's  income  precarious,  shifting  and  desultory; 
changing  with  every  change  of  occupation;  depending 
not  on  the  cultivation,  but  upon  the  acts  of  parties  whose 
interest  is  opposite  to  his,  and  who  by  an  easy  contrivance 
may  reduce  the  amount  of  payment    And  for  the  same 
reason  it  has  frequently  been  decided  that  moduses  regu- 
lated or  computed  by  the  value  or  improved  yearly  rent 
of  land,  are  void  for  uncertainty.    The  leading  authority 
upon  this  point  is  Startup  v.  Dodderidge*  in  which  case  it 
was  decided  that  a  custom  to  pay  two  shillings  in  the  pound 
of  the  true  improved  yearly  rent  of  land  in  lieu  of  the  tithes 
of  it,  is  void,  as  well  as  a  custom  to  pay  a  proportion  of 
the  true  improved  yearly  value ;   and  the  reasons  gWen 
were,  that  the  land  might  be  unlet,  and  then  no  tithes 
would  be  paid  ;  or  it  might  be  let  at  an  undervalue,  with 
a  fine,  and  then  the  parson  would  be  cheated ;  and  in 
case  the  lands  remained  unlet,  there  was  no  person  to 
determine  the  value.    And  in  another  case  a  custom  to 
pay  one  shilling  in  the  pound,  and  so  in  proportion,  upon 
the  yearly  rent  of  lands  let  at  their  full  value,  and  accord- 
ing to  the  yearly  value  of  such  lands  as  are  not  let  at  the 
full  value,  m  lieu  of  hay,  lambs  and  all  other  small  tidies 
arising  on  such  lands,  was  held  to  be  a  void  modus  in  law, 
upon  the  ground  of  uncertainty,  and  because  it  was  im- 
possible that  the  parson  could  ascertain  the  value  without 
annual  and  constant  suits/ 

And  as  to  certainty  of  the  person  to  whom  it  is  to  be 
paid,  a  modus  alleged  to  be  payable  to  the  parson  or  vicar, 
or  to  the  parson  or  curate,  would  be  void  by  the  same  rule.' 

But  a  modus  is  not  considered  uncertain  and  variable 
because  it  is  not  invariably  payable ;  for  lands  may  some- 
times, and  in  certain  conditions,  be  liable  to  tithes  in  kind, 
and  at  other  times  to  a  modus ;  and  therefore  where  the 
parson  must  always  have  either  his  modus  or  his  tithes, 
there  is  not  such  uncertainty  as  will  avoid  the  modus ;  but 
each  party  has  alternately  a  benefit ;  as  if  there  is  a  modus 
for  hay  on  a  certain  piece  of  land  which  is  sown  with 
corn,  the  parson  will  be  entitled  to  tithes  in  kind  of  the 
corn,  but  the  modus  will  revive  when  the  land  is  again 
cultivated  with  hay.x 

'  Travis  v.  Oxtan,  7  Bro.  P.  C-  49,  2nd  edit ;  3  Wood,  522 ;  Gwfll.  1066; 
3  E.  &  Y.  1248. 

•  2  Ld.  Rayra.R.  1158 ;  1  E.  &  Y.666.      *  Bean  v.  Lm,  I  Wood,  537. 

•  Wheildon  v.  Harvey,  2  E.  &  Y.  60.  *  Brown's  ease,  1  E.  &  Y.  203. 
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2.  The  thing  given  in  lieu  of  tithes  must  be  beneficial  What  is  given 
to  the  parson,  and  not  for  the  benefit  of  third  parties.  in,ieu°ftjlhes 
Thus  a  modus  to  find  straw  for  the  body  of  the  church  is  SSTitothe1*" 
invalid ;  for  as  the  parson  is  not  bound  to  find  straw  for  parson. 
nich  a  purpose,  it  is  no  benefit  to  him  that  the  straw  is 
found  by  any  particular  person.7    But  it  is  said,  that  if  it 
hid  been  alleged  that  the  straw  was  given  to  him,  and 
that  he  had  bestowed  it  upon  the  church,  or  that  he  had 
a  seat  in  the  body  of  the  ehurch,  it  would  have  been  good.* 
But,  perhaps,  the  best  illustration  of  this  rule  is,  tnat  a 
modus  to  repair  the  church,  in  discharge  of  tithes,  is  not 
good,  as  being  an  advantage  to  the  parish  only ;  but  that 
a  modus  to  repair  the  chancel  is  good,  as  being  what  the 
pareon  would  otherwise  be  bound  to  do,  and  therefore  a 
benefit  to  him/    And  a  custom  that  the  parson  shall  enjoy 
a  right  of  pasturage  or  of  common  of  pasture  in  certain 
lands,  and  an  annual  sum  in  lieu  of  tithes,  was  held 
good.b 

3.  It  must  be  something  different  from  the  thing  com-  Must  be  difler- 

pounded  for.  ent  from  the 

It  will  not  be  presumed  that  any  parson  would  band  ^JJJdS'fer. 
fide  have  agreed  to  receive  a  part  m  satisfaction  of  the 
whole  that  was  due  to  him,  and  a  modns  of  less  than  what 
is  due  of  the  same  species  of  tithe  is  consequently  bad ; 
as,  for  example,  one  load  of  hay  in  lieu  of  all  tithe  of  hay, 
or  a  certain  number  of  sheaves  of  corn  in  lieu  of  all  tithes 
of  corn  f  but  if  the  modus  were  to  pay  the  tithes  to  the 
parson  in  some  manner  more  beneficial  than  would  by 
law  be  required,  then,  although  the  parishioner  pays  less 
than  the  tenth,  the  objection  would  not  apply .d  And  so 
if  the  modus  were  some  fixed  and  invariable  amount  of 
produce,  to  be  paid  at  all  events,  whether  the  parishioner 
might  happen  to  have  in  each  year  a  greater  or  less  quan- 
tity, or  even  none  of  that  species  of  produce,  the  objection 
would  not  be  applicable ;  for  this  is,  in  fact,  a  case  of  the 
•ame  kind  as  last  mentioned,  where  the  tithe  is  paid  in  a 
manner  more  beneficial  to  the  parson  than  the  law  re- 
quires, and  it  will  be  presumed,  that  according  to  the 
original  agreement  it  may  have  been  so.9 

As  an  example  of  this  rule,  it  may  be  mentioned,  that 
although  a  modus  to  pay  thirty  eggs  of  the  produce  of  a 

J  Seerey  v.  Baker,  Cto.  Eli*.  276.  '  Ibid. 

*  Chapman  v.  Bishop  of  Lincoln,  2  E.  fie  Y.  17  ;  1  Roll.  Abr.  649;  Toller, 
197. 
k  Mttrthwaite  ? .  Pearee,  I  Wood.  234 ;  BowUs  ?.  Lord  Arundel,  I  Wood,  60S. 
c  Penrose  v.  Shepherd,  1  E.  fie  Y.  448. 
'  2  Eagle  on  Tithes,  134  ;  Austin  v.  Lucas,  1  E.  &c  Y.  142. 
«  2  Eegkott  Tidies,  232. 
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Mast  be  a  pay- 
ment for  that 
kind  of  tithe 
which  it  is  in 
lien  of. 


Must  be  du- 
rable as  the 
tithe  discharged, 


Payment  by  in- 
habitants ge- 
nerally. 


man's  own  hens,  in  discharge  of  all  tithe  of  eggs,  would 
be  void,  as  that  number  may  not  be  the  tithe  of  all  his 
eggs ;  yet  a  modus  to  pay  thirty  eggs  for  the  tithe  of  all 
the  eggs  a  man  may  happen  to  have,  would  be  good ;  for 
whether  he  happened  to  have  more  or  less,  or  even  if  he 
had  no  hens,  tne  modus  would  nevertheless  be  payable/ 

4.  It  must  be  a  payment  for  that  particular  species  of 
tithes  which  it  pretends  to  be  in  lieu  of ;  as  a  modus  of 
one  penny  for  every  milch  cow  will  discharge  the  tithe  of 
milcn  kine,  but  it  would  not  discharge  the  tithe  of  barren 
cattle,  for  tithe  is  of  common  right  due  for  both;  and, 
therefore,  a  modus  for  one  shall  never  be  a  discharge  for 
the  other.8 

5.  It  must  be  in  its  nature  as  durable  as  the  tithes  dis- 
charged by  it ;  for  tithe  in  kind,  for  which  the  land  may 
always  be  resorted  to,  is  a  certain  inheritance,  and  cannot 
therefore  be  rightfully  extinguished  by  a  less  certain  re- 
compense :h  thus  a  modus  for  every  inhabitant  of  a  house 
to  pay  four-pence  a  year  in  lieu  of  the  owner's  tithes  is 
bad,  for  possibly  the  house  may  not  be  inhabited,  and 
then  the  recompence  will  be  lost.1  It  is  however  suffi- 
cient if  the  recompence  is  certain  to  all  ordinary  intents 
and  purposes,  as  a  modus  payable  by  all  the  inhabitant 
householders  of  a  parish  is  good,  though  liable  to  the  pos- 
sible reduction  of  that  class,  which  is  too  remote  a  contin- 
gency to  render  the  modus  void.k 

The  distinction  in  these  cases  is  evident  and  simple.  A 
payment  by  the  inhabitants  of  certain  houses  in  the  parish 
is  bad,  because  those  houses  may  decay,  and  may  not  be 
rebuilt;  and  as  the  modus  depends  upon  their  existence, 
it  is  not  therefore  certain  as  to  durability ;  but  a  payment 
by  all  the  inhabitants  in  the  parish  is  as  liable  to  increase 
as  to  decrease,  and  it  cannot  be  decreased  by  consolidating 
the  lands  in  the  hands  of  one  person,  but  depends  upon 
the  number  of  the  inhabitants.  And  there  is  a  clear  dis- 
tinction between  a  case  of  this  kind  and  that  somewhat 
similar,  which  we  have  already  mentioned  under  the  first 
rule;  for  that  was  a  penny  payable  by  every  occupier  of 
land  within  the  parish ;  and  if  the  land  had  been  taken 
away  from  the  house,  the  inhabitant  of  the  house  paid 
nothing,  and  the  occupier  of  the  land  to  which  it  was 
added  paid  no  more  than  before,  so  that  the  recompence 
might  have  been  reduced  to  a  single  penny;  but  in  a 
payment  by  the  inhabitants,  this  could  not  have  been  the 
case. 


'  1  Roll.  Abr.  648,  pi.  3  ;  Bacon's  Abr.  Tithes,  R. 
f  2  Black.  Com.  30.  «»  Ibid. 

*  Hurdoattle  v.  Smith™,  2  Atk.  246, 


*  Toller,  202. 
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6.  It  must  not  be  too  large,  or,  as  it  is  commonly  called,  Must  not  be 
rank ;  as  if  the  real  value  of  the  tithes  be  60/.  per  annum,  rank' 
and  a  modus  is  suggested  of  40/ ,  this  modus  will  not  be 
established,  though  one  of  40*.  might  have  been  valid.1 
Indeed,  properly  speaking,  the  doctrine  of  rankness  in  a 
modus  is  a  mere  rule  of  evidence,  drawn  from  the  impro- 
bability of  the  fact,  and  not  a  rule  of  law.  For  in  these 
cases  of  prescriptive  or  customary  moduses,  it  is  supposed 
that  an  original  real  composition  was  anciently  made, 
which  being  lost  by  length  of  time,  the  immemorial  usage  * 
is  admitted  as  evidence  to  show  that  it  once  did  exist,  and 
that  from  thence  such  usage  was  derived.  Now  time  of 
memory  hath  been  long  ago  settled  to  commence  from 
the  beginning  of  the  reign  of  Richard  I.,m  and  any  custom 
may  be  destroyed  by  evidence  of  non-existence  in  any 
part  of  the  long  period  from  that  time  to  the  present. 
Wherefore,  as  this  real  composition  is  supposed  to  have 
been  an  equitable  contract,  or  the  full  value  of  the  tithes, 
at  the  time  of  making  it,  if  the  modus  set  up  is  so  rank 
and  large,  as  that  it,  beyond  dispute,  exceeds  the  value  of 
the  tithes  in  the  time  of  Richard  I.,  this  modus  is  (in  point 
of  evidence)  felo  de  sef  and  destroys  itself.  For  as  it  would 
be  destroyed  by  any  direct  evidence  to  prove  its  non- 
existence at  any  time  since  that  era,  so  also  it  is  destroyed 
by  carrying  in  itself  this  internal  evidence  of  a  much  later 
origin.* 

This  rule  may  at  first  sight  appear  strange ;  but  it  must  what  moduses 
be  remembered,  that  although  the  modus  may  be  too  large  would  be  rank. 
as  such,  yet  it  would  always  be  far  less  than  the  actual 
value  of  the  tithes ;  as  moduses  of  4$.  or  5s.  for  every  acre 
of  wheat ;  of  2s.  for  every  acre  of  lent  corn,  have  been 
held  bad  for  rankness ;°  3d.  in  lieu  of  the  tithe  of  lambs ; 
8rf.  for  every  colt ;  3d.  a-year  for  every  cow,  and  6d.  for 
every  calf,  in  lieu  of  tithes  of  cows,  calves  and  milk ;  8rf. 
an  acre  in  lieu  of  tithes  of  hay,  &c,  have  been  held  not 
too  large  or  rank.?  But  no  positive  rule  could  be  laid 
down  in  such  cases ;  for,  in  fact,  rankness,  as  it  has  been 
said,  is  not  weighed  in  very  nice  scales  ;q  and  other  con- 
siderations, besides  those  of  mere  value,  may  fairly  be 
supposed  to  have  operated  on  the  parties;   and  as  the 

1  11  Mod.  Rep.  60 ;  2  Black.  Com.  30. 

•  2  lost.  238,  239 ;  Litt.  170  ;  2  Roll.  Abr.  269,  pi.  16. 
»  2  Black.  Com.  31. 

•  Gmte  v.  Carpenter,  3  Wood,  173;  2  E.  &  Y.226;  Hulse  v.  Monk,  3 
W«H,211;  2E.&Y.234. 

p  Bertie  v.  Beaumont,  2  Price,  303 ;  Hoekmore  v.  Richards,  1  Wood,  485  ; 
1  B.  &  Y.  681  ;  Prewtt  v.  Burnett,  2  Price,  272 ;  3  E,  &  Y.  705 ;  Pole  t . 
Cetdener,  1  E.  6t  Y.  675;  1  Wood,  472. 

1  Beck  ▼.  Cm,  1  Younge,  211, 
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And  bow  de- 
cided. 


Farm  and  dis- 
trict modui. 


How  modus 
may  be  dis- 
charged. 


Discharge  of 
park  moduses. 


question  of  rankness  is  one  of  fact,  it  may  in  each  par- 
ticular case  be  tried  and  determined  by  a  jury.  There 
may,  however,  be  cases  in  which  the  alleged  modus  is  so 
evidently  and  palpably  rank,  that  a  court  of  equity,  in  a 
suit  for  tithes,  would  at  once  so  decide,  without  putting 
the  parties  to  the  expense  of  a  trial  at  law/  Again,  the 
question  might  turn  upon  the  construction  of  ancient  do- 
cuments, from  which  a  court  of  equity,  being  more  com- 
petent to  draw  the  proper  inferences  than  a  jury,  would 
'  do  so,  and  not  direct  an  issue/ 

A  modus  for  an  acre  or  a  portion,  or  a  whole  faroi,  or 
district  or  tract  of  land,  is  much  less  liable  to  be  affected 
by  the  question  of  rankness,  than  a  modus  to  pay  so  much 
for  particular  kinds  of  produce,  as  hay,  wheat,  cows,  lambs, 
&c.,  because  the  actual  value  of  these,  at  any  given  period 
of  history,  is  more  readily  ascertained  than  that  of  lands 
in  any  particular  place,  and  many  reasons  may  have  pre* 
vented  the  tithes  in  general  having  been  compounded  for 
at  their  proper  price;  the  owner  may  have  intended  a 
bounty  for  the  clergyman ;  or  he  may  have  wished  to  pay 
for  an  exemption  from  tithes  for  the  sake  of  improvements, 
or  in  order  to  be  rid  of  the  annoyance  which  that  right 
sometimes  occasioned/ 

It  remains  only  to  be  seen  in  what  manner  a  modus, 
valid  according  to  all  the  above  rules,  may  be  discharged. 
This  may  be  by  the  destruction  of  the  particular  thing  for 
which  the  modus  is  payable;  as  if  a  modus  had  been 
payable  for  all  the  tithes  arising  in  a  park,  and  the  park 
be  converted  into  tillage,  the  prescription  is  gone,  and 
tithes  in  kind  would  become  payable/  Not  so,  however, 
if  the  modus  had  been  payable  for  a  certain  number  of 
acres,  which  might  happen  to  be  a  park,  for  then  the  con- 
version into  tillage  would  not  alter  in  substance  the  thing 
for  which  the  modus  was  made  payable/  Questions  as  to 
the  destruction  of  a  park  modus,  as  may  be  inferred  from 
the  above  examples,  are  generally  of  much  difficulty  and 
nicety.  It  has  been  observed,  that  where  the  considera- 
tion consists  of  venison  only,  the  result  of  the  authorities 
seems  to  be,  that  if  the  prescription  be  to  pay  a  buck  or 
doe  generally,  without  any  reference  to  deer  killed  in  the 
park,  the  modus  will  continue,  notwithstanding  the  dis- 
parking ;  but  if  the  quantum  of  the  venison  be  regulated 
by  the  number  of  deer  killed  in  the  park,  as  if  there  be  a 

'  Lloyd  v.  Small,  1E.&Y.  746. 

•  Fisher  v.  Lord  Graves,  3  E.  &  Y.  11 80. 

*  See  Atkyns  v.  Willoughby  de  Broke,  2  E.  &  Y.  406. 

«  Muscat  v.  Price,  2  E.  &  Y.  225.  *  D«gg»,  392. 
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modus  of  a  shoulder  of  every  deer  killed  in  the  park,  or, 
as  it  seems,  if  the  recompence  consist  of  a  buck  or  doe 
payable  out  of  the  particular  park,  and  the  park  be  dis- 
parked,  the  modus  is  suspended  by  the  act  of  the  party 
himself,  until  the  park  is  restored.7 

A  modus  may  also  be  discharged  by  the  frequent  payment 
of  tithes  in  kind,  or  by  neglect  to  pay  the  consideration  as 
the  modus.  So  at  least  it  is  laid  down ;  but  on  the  other 
hand,  it  is  difficult  to  see  how  a  custom  once  clearly  esta- 
blished, and  supposed  to  have  had  a  legal  origin,  could  be 
destroyed  :z  the  question  has  probably  never  occurred  in 
practice,  and  could  not  occur  now. 

The  rales  here  mentioned  as  essential  to  the  validity  of  Provisions  as  to 
a  modus,  although,  as  we  shall  presently  see,  much  less  moduses,&c  in 
likely  to  be  useful,  or  be  required  to  be  applied  now  than  J0cn^^; 
heretofore,  are  nevertheless  an  essential  part  of  the  present 
law  of  tithes  and  tithe  rent-charge.  In  the  case  of  volun- 
tary agreement  for  commutation  of  tithes,  it  is  provided 
that,  if  there  shall  be  any  suit  pending,  or  any  question  as 
to  the  existence  of  a  modus,  composition  real,  prescriptive 
or  customary  payment,  whereby  toe  making  ana  executing 
such  agreement  shall  be  hindered,  the  parties,  owners  of 
the  lands  and  tithes  respectively,  being  parties  to  such 
rait,  or  interested  in  such  question,  may  submit  the  same 
to  a  reference ;  which  submission  is  to  be  made  a  rule  of 
court,  upon  such  terms  of  reference  as  the  parties  may 
agree  upon ;  and  the  award  of  the  arbitrator  named  in 
such  reference  shall,  for  the  purposes  of  the  act,  be  final 
and  conclusive  upon  all  parties.  But  no  person,  being  the 
owner  of  an  estate  in  lands  or  in  tithes,  having  a  less  estate 
therein  than  of  fee  simple  or  fee  tail,  is  empowered  to 
submit  to  any  such  reference,  so  as  to  bind  persons  in  re- 
mainder without  the  consent  of  the  commissioners,  who 
may  at  their  discretion,  if  they  think  fit,  direct  any  person 
in  remainder,  or  who  may  be  interested,  to  be  made  a  party 
to  such  reference.*  And  in  compulsory  awards  of  commu- 
tation of  tithes,  if  it  shall  appear  to  the  commissioners,  or 
assistant  commissioners,  that  any  question  concerning  any 
modus  or  composition  real,  prescriptive  or  customary  pay- 
ment, or  claim  of  exemption  from  or  non-liability  to  the 
Cyment  of  tithes  relating  to  the  lands  in  question,  shall 
ve  been  decided  by  competent  authority  before  the 
making  of  the  said  award,  the  commissioners  or  assistant 
commissioners  shall  act  on  the  principle  established  by 
such  decision,  and  shall  make  their  award  as  if  such  deci- 

y  2Eegteo»Titbes,  16*.  *  See  2  In*.  668. 

*  6*7  Will.  4,  c.  71, s. 24. 
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sion  had  been  made  at  the  beginning  of  the  period  of  seven 
years  mentioned  in  the  act.b 

As  for  example,  if  a  composition  real  or  modus  shall  be 
set  aside  before  the  award  is  made,  the  average  value  of 
the  tithes,  for  seven  years  preceding  Christmas,  1835,  of 
the  lands  alleged  to  be  covered  by  such  composition  real 
or  modus,  must  be  taken.  If  the  composition  real  or  modus 
be  established,  then  the  amount  of  it  must  be  apportioned 
upon  the  lands  covered  by  it.c  But  if  there  shall  be  any 
suit  pending,  or  any  question  as  to  the  existence  of  any 
modus  or  composition  real,  or  prescriptive  or  customary 
payment,  in  respect  of  any  lands,  or  any  kind  of  produce 
whereby  the  making  any  such  award  shall  be  hindered, 
the  commissioners  or  assistant  commissioners  may  appoint 
a  time  and  place  in  and  near  the  parish,  for  hearing  and 
determining  the  same ;  and  the  decision  shall  be  final  and 
conclusive  on  all  persons.4  But  if  any  person  who  is  in- 
terested in  the  question,  either  as  to  the  lands  or  tithes,  is 
dissatisfied  with  such  decision,  he  may,  if  the  yearly  pay- 
ment to  be  made  or  withholden,  according  to  such  decision, 
exceeds  20/.,  cause  an  action  to  be  brought  against  the 
person  in  whose  favour  such  decision  may  have  been  given, 
within  three  calendar  months  after  such  decision  shall 
have  been  notified  in  writing,  in  such  manner  as  the  com- 
missioners or  assistant  commissioners  shall  direct,  to  the 
parties  interested  therein  or  their  known  agents.6 
Apportionment  In  the  case  of  compulsory  commutations,  it  is  by  the 
of  the  modus,  same  act  provided,  that  if  any  modus  shall  be  payable 
instead  of  any  of  the  tithes  of  the  parish,  the  commissioners 
or  assistant  commissioners  shall  estimate  the  amount  of 
such  modus,  as  the  value  of  the  tithes  payable  in  respect 
of  such  lands  or  their  produce,  and  shall  add  the  amount 
thereof  to  the  value  or  the  other  tithes  of  the  parish ;  90 
that  they  will  be  included  in  the  total  sum  ascertained  to 
be  the  amount  of  the  rent-charge :  but  when  the  several 
sums  payable  come  to  be  apportioned  upon  the  different 
lands,  the  ascertained  sum  payable  as  a  modus  shall  be 
apportioned  on  those  lands  which  are  covered  by  it;  so 
that  the  several  lands  may  have  in  each  case  the  full  benefit 
of  every  such  modus/ 

It  will  be  observed  that  it  is  the  necessary  effect  of  these 
enactments,  that  during  the  time  that  commutations  of 
tithes  are  taking  place,  questions  as  to  moduses  may  very 
commonly  arise,  and  occupy  the  attention  of  the  courts; 
but  that  so  soon  as  the  commutations  have  been  generally 

b  Sect.  44.  <>  Shelford  on  Tithes,  339,  n. 

*  Sect,  45,  •  Sect,  46,  *  Sect.  44. 


Digitized  by 


Google 


DISCHARGE  OP  LANDS  FROM  PAYMENT  OF  TITHES.  317 

settled,  such  questions  will  be  almost  entirely  at  an  end,  Probable  infre- 
and  the  various  rules,  &c,  as  to  moduses,  which  we  have  Huency  of  ^ues* 
stated  above,  will  be  rather  matters  of  history  than  of  a^fs  foMhe° 
practical  law ;  for  besides  these  provisions,  it  is  declared  by  future. 
Lord  Tenterden's  Act,*  already  mentioned,  that  all  pre- 
scriptions and  claims  of  or  for  any  modus,  shall,  in  cases 
where  the  render  of  tithes  in  kind  shall  be  demanded  by 
the  crown,  or  by  a  Duke  of  Cornwall,  or  by  any  person 
not  being  a  corporation  sole,  or  by  any  corporation  aggre- 
gate, be  deemed  good  and  valid  in  law,  upon  evidence 
showing  the  payment  or  render  of  such  modus  for  the  full 
period  of  thirty  years  next  before  the  time  of  such  demand; 
unless  the  actual  render  of  tithes  in  kind,  or  of  money,  or 
other  thing  differing  in  amount,  quality,  or  quantity,  from 
the  modus  claimed,  shall  be  shown  to  nave  taken  place  at 
some  time  prior  to  such  thirty  years ;  or  unless  it  shall  be  Time  within 
proved  that  such  payment  or  render  of  modus  was  made  ^w]Lmodl1! 
by  some  consent  or  agreement,  expressly  made  or  given  [toned.  qUCi" 
for  that  purpose  by  deed  or  writing ;  and  if  such  proof  in 
support  of  the  claim  shall  be  extended  to  the  full  period  of 
sixty  years  next  before  the  time  of  such  demand,  in  such 
cases  the  claim  shall  be  deemed  absolute  and  indefeasible, 
unless  it  shall  be  proved  that  such  payment  or  render  of 
modus  was  made  by  such  consent  or  agreement  as  before 
mentioned ;  and  where  the  render  of  tithes  in  kind  shall  be 
demanded  by  an  archbishop,  bishop,  dean,  prebendary, 
parson,  vicar,  master  of  hospital,  or  other  corporation  sole, 
whether  spiritual  or  temporal,  precisely  the  same  rule  as  to 
the  time  which  shall  be  a  bar  applies,  as  in  the  case  of 
claims  of  exemption  on  account  of  non-payment,  mentioned 
and  explained  above  in  the  first  section  ;h  unless  it  shall  be 

E roved  that  such  payment  or  render  of  modus  was  made 
y  some  such  consent  or  agreement  as  before  mentioned.1 
And  with  respect  to  this  enactment,  it  is  expressly  pro- 
vided in  the  act  for  the  commutation  of  tithes,  tnat  nothing 
contained  in  that  act  shall  revive  any  right  to  tithes,  which, 
at  the  time  of  the  passing  thereof,  was  or  thereafter  might 
be  barred  by  any  law  in  force  for  shortening  the  time  re- 
quired in  claims  of  modus  decimandi} 

f  2  &  3  Will.  4,  c.  100.  h  See  ante,  section  1. 

1  1  &  3  Will.  4,  c  100,  ».  1.  k6&7  will.  4,  c.  71,  s.  49. 
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Section  6< 

Discharge  of  Lands  from  Payment  of  Tithes  by  Rent- 
charge  in  lieu  thereof 

Injustice  of  the  There  was  perhaps  no  law  to  which  the  maxim,  $ummm 
old  law  of  tithe,  jus  summa  injuria,  might  more  forcibly  have  been  applied, 
than  to  the  old  law  of  tithes,  which,  with  all  its  intricacies 
and  difficulties,  it  was  almost  impossible  for  the  generality 
of  tithe-payers  to  understand,  and  for  any  breach  of  which 
notwithstanding  heavy  penalties  were  imposed ;  and  it  will 
be  seen  from  what  has  been  already  said,  that  long  before 
the  recent  statute  for  effecting  a  general  commutation  of 
tithes,  the  contention,  trouble,  and  inconvenience,  with 
which  the  collecting  of  them  was  attended,  had  in  many 
instances  induced  the  clergy  to  make  large  sacrifices  of 
their  rights  rather  than  put  the  strict  law  in  force,  and 
moduses  and  compositions  real  are  in  fact  the  old  forms 
in  which  voluntary  commutations  of  tithes  were  formerly 
effected. 
Commutation         In  later  times  it  became  more  obvious  that  the  liability 
of  tithes  before    of  the  farmer  at  any  time  to  have  his  tithes  taken  in  kind, 
the  act.  wag  a  g^Qug  drawback  on  agriculture,  and  on  the  im- 

provement and  cultivation  01  lands.  In  almost  every 
parish  the  tithes  were  practically  commuted  for  a  money 
payment,  and  a  composition  was  entered  into  between  the 
tithe  owner  and  the  tithe  payers ;  but  as  the  ecclesiastical 
rector  or  vicar  was  unable  to  bind  his  successors,  such 
compositions  were  necessarily  liable  to  very  considerable 
fluctuation  upon  every  change  of  incumbency,  without  re- 
ference to  the  state  of  cultivation,  or  to  any  other  reason 
than  the  caprice  of  the  titheowner  or  his  surveyor. 
Act  for  commu-  In  order  to  obviate  this  inconvenience,  an  act  of  parlia- 
tation  of  tithes,  ment  was  passed  in  the  6th  and  7th  years  of  Will.  IV.,1 
the  object  of  which  was,  in  the  first  place,  to  encourage 
and  give  facilities  for  effecting  voluntary  commutations  of 
tithes;  and,  in  the  next  place,  to  effect  commutations 
compulsorily,  where  the  parties  should  be  unwilling  or 
unable  to  come  to  a  voluntary  agreement;  and  in  either 
case  to  render  commutations,  so  made  in  conformity 
with  the  provisions  of  the  act,  permanent,  so  as  to  bind 
all  subsequent  incumbents.  A  rent-charge  therefore  on 
all  lands,  which  were  subject  to  the  payment  of  tithes  at 
the  time  of  the  passing  of  the  above  act,  is  now,  or  shortly 
will  be  substituted  for  the  tithe  of  the  produce  of  those 
Tithe  rent-  lands ;  but  this  is  in  many  particulars  so  far  regulated  by 
charge-  "i  6  &  7  Will.  4,  c,  71. 
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the  ict,  and  in  others  so  dependant  on  the  old  law  of 
tithe,  that  few  of  the  incidents  to  rent-charges  generally 
will  be  found  to  apply  to  this*  In  many  respects  it  is 
fen  entirely  new  species  of  property,  of  which  little  more 
is  to  be  said  than  what  is  to  be  found  in  the  acts  of  parlia- 
ment by  which  it  has  been  created ;  and  it  is  sufficiently 
designated  by  the  term  tithe  rent-charge^ 

The  mode  in  which  the  change  from  tithe  to  tithe  rent- 
charge  has  been  or  is  to  be  effected,  is  obviously,  in  a 
legal  point  of  view,  of  temporary  interest  only ;  or  perhaps 
in  the  greater  number  of  parishes,  that  interest  is  already 
past 

It  would  be  foreign  therefore  to  the  purposes  of  this 
work,  to  enter  fully  into  the  subject  of  tne  law  by  which 
the  actual  commutation  of  tithes  is  regulated*  But  as  no 
tithe  rent-charge  would  be  valid,  unless  in  substance  made 
and  agreed  Upon  according  to  certain  provisions  of  the  act 
of  parliament,  it  will  be  useful  to  advert  briefly  to  these, 
in  order  that  the  validity  of  the  commuted  rent-charge 
may  in  each  case  be  tested  by  them. 

It  has  been  already  observed*  that  the  act  provides  two 
methods  of  commutation.  1.  By  voluntary  parochial 
agreements*    2.  By  compulsory  awards. 

It  appears  unnecessary  here  to  mention  the  different  Volunttry  corn- 
steps  tnat  must  be  taken  in  order  to  bring  about  voluntary  mutation« 
parochial  agreements.    It  will  be  sufficient  to  state  the  par- 
ticulars which  every  such  voluntary  parochial  agreement 
most  contain,  as  essential  to  its  validity )  and— 

1.  It  must  bear  date  on  the  day  on  which  the  first  sig*  Necessary  con- 
nature  is  attached  to  it.  «««» *  *  ^wn- 

2.  It  must,  in  itself,  or  in  some  schedule  annexed  to  it,  SSmESu 
set  forth  all  the  lands  of  the  parish  which  are  subject  to 

the  payment  of  any  kind  of  tithes,  in  which  should  be  in- 
cluded lands  which  may  at  any  time  become  subject  to 
tithes,  as  glebe  lands,  barren  lands,  and  lands  formerly 
the  property  or  the  privileged  orders. 

3.  The  true  or  estimated  quantity  in  statute  measure  of 
these  lands* 

4.  In  what  state  of  cultivation  these  are  at  that  time ; 
whether  arable,  meadow  or  pasture,  woodland  or  common 
land,  or  howsoever  otherwise. 

6.  Whether  any  modus,  composition  real,  or  prescrip- 
tive or  customary  payment,  is  payable  instead  of  all  or 
any  of  the  tithes  of  such  parish,  and  what  lands  or  tithes 
are  covered  thereby. 

6.  The  tithe  owner  to  whom  all  such  tithes,  moduses, 
compositions  or  payments  are  payable  j  or  if  more  than 
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Forms  of  docu- 
ments. 


Consents  re- 
quired to  be 
given  to  volun- 
tary commuta- 
tions of  ecclesi- 
astical tithes. 


one  tithe  owner,  then  it  must  be  distinguished  to  which  of 
them  each  and  every  part  of  the  tithes  are  payable,  and  in 
what  right  each  of  such  tithe  owners  is  entitled  to  them. 
As  if  the  same  person  were  vicar,  and  consequently  in  that 
character  entitled  to  the  vicarial  tithes,  ana  also  entitled 
to  the  rectorial  tithes,  in  the  character  of  an  impropriator, 
the  sums  to  be  paid  to  him  in  respect  of  each  interest 
must  be  kept  distinct* 

7.  Whether  any  and  which  lands  of  the  parish  ha?e 
been,  or  are,  under  any  and  what  circumstances,  exempt 
from  any  and  what  tithes. 

8.  The  amount  in  words  at  length  of  the  sum  agreed  to 
be  paid  (subject  to  variation  as  after-mentioned)  instead 
of  the  tithes  of  the  lands  comprised  in  the  agreement,  and 
instead  of  all  moduses,  compositions  real,  prescriptive  or 
customary  payments  (if  any)  in  respect  of  such  lands,  or 
the  produce  of  them ;  distinguishing,  if  there  be  more  than 
one  tithe  owner,  the  sum  payable  to  each :  and  where  the 
tithes  of  different  lands  in  the  parish  are  payable  to  diffe- 
rent tithe  owners,  or  to  the  same  tithe  owners  in  different 
rights,  distinguishing  the  sum  payable  in  respect  of  such 
different  lands. 

9.  All  such  other  particulars  as  the  commissioners  shall 
from  time  to  time  by  any  order  require  to  be  inserted 
therein."1 

The  tithe  commissioners  were  by  the  act  directed  to 
frame  such  forms  of  agreement,  or  other  documents,  as 
might  facilitate  the  purposes  of  the  act ;  and,  hi  accordance 
with  such  direction,  have  framed  and  settled  certain  forms 
which,  so  far  as  they  are  deemed  of  actual  present  import- 
ance, are  to  be  found  in  the  Appendix.0 

In  all  cases  where  the  tithes  belong  to  an  ecclesiastical 
corporation  in  right  of  any  spiritual  dignity  or  benefice,  no 
such  agreement  as  before  mentioned  shall  be  deemed  to 
have  been  executed  by  the  owner  of  the  tithes,  unless  the 
following  consent  be  given :  (that  is  to  say),  in  the  case  of 
an  archbishop  or  bishop,  the  consent  of  the  crown,  signi- 
fied by  the  lord  high  treasurer  or  the  first  lord  commis- 
sioner of  the  treasury ;  and  in  the  case  of  an  incumbent 
of  any  other  benefice  or  ecclesiastical  dignity,  the  consent 
of  the  patron  who  would  have  been  entitled  to  present  if 
the  living  were  then  vacant,  so  that  if  there  was  an  alter- 
nate right  of  presentation,  the  person  entitled  to  the  next 
turn  would  be  the  person  to  give  such  consent.  Every 
such  consent  is  to  be  given  in  writing,  and  annexed  to  the 
agreement.0 

»  Sect.  21.  n  See  Append.  No.  3;  sect.  22.  •  Sect  26. 
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It  is  further  necessary,  that  the  agreement  thus  made  Agreement  to 
and  consented  to,  should  be  executed  by  a  sufficient  num-  }*  c?nfirro«d  *>y 
berof  the  land  owners  and  tithe  owners  of  the  parish,  that  mbsioners?"1" 
is  to  say,  such  whose  interest  in  the  lands  and  tithes  re- 
specti?ely  shall  not  be  less  than  two-thirds  of  the  lands 
subject  to  tithes  (two-thirds  of  the  great  tithes  and  two- 
thirds  of  the  small  tithes),  and  that  the  tithe  commis- 
sioners, being;  satisfied  that  the  same  has  been  properly 
made,  should  confirm  the  same  under  their  hands  and 
seal,  and  add  to  it  the  date  of  the  confirmation,  and  pub- 
lish the  fact  of  the  confirmation,  and  the  date  of  it,  in 
the  parish,  as  they  think  fit.? 

But  before  the  commissioners  so  confirm  any  agreement  But  to  be  pi*- 
relating  to  tithes  belonging  to  any  ecclesiastical  person  in  ^^touT 
right  of  any  spiritual  dignity  or  benefice,  they  must  com-  bishop, 
municate  the  same  to  the  bishop  of  the  diocese  for  his  ob- 
servations and  opinion,  and  no  such  agreement  shall  be 
confirmed  by  them,  until  he  shall  signify  his  approbation, 
or  until  four  weeks  after  it  has  been  so  transmitted  to 
him.q 

When  the  amount  of  the  rent-charge  has  been  thus  set-  Apportionment 
tied  by  the  tithe  owners  and  land  owners,  there  is  nothing  °f  t°e  pent" 
further  to  be  done  by  the  former;  but  the  owners  of  lands  c  ***** 
subject  to  tithes,  or  their  agents  present  at  a  meeting,  may 
appoint  a  valuer  or  valuers ;  and  in  case  the  majority  in 
respect  of  numbers,  and  the  majority  in  respect  of  interest, 
cannot  agree  upon  the  appointment,  then  they  shall  appoint 
such  even  number  of  valuers  as  shall  be  agreed  upon,  half 
to  be  chosen  by  a  majority  in  respect  of  numbers,  and  the 
other  half  by  a  majonty  in  respect  of  interest.  No  formal 
instrument  is  necessary  for  the  purposes  of  this  appoint- 
ment; but  it  is  sufficient  if  a  memorandum  of  such  appoint- 
ment is  entered  on  the  minutes  of  the  meeting  and  signed 
by  the  chairman ;  and  when  the  valuers  have  been  thus 
appointed,  they  are  to  apportion  the  total  sum  agreed  to 
be  paid  by  way  of  rent-charge,  and  the  expenses  of  the 
apportionment,  among  the  several  lands  in  tne  parish,  but 
so  that  in  each  case  tne  several  lands  shall  have  the  full 
benefit  of  every  modus  and  composition  real,  prescriptive 
and  customary  payment,  and  of  every  exemption  from  or 
nonliability  to  tithes  relating  to  such  lands  respectively,  in 
such  manner  as  has  been  already  mentioned,  and  also 
having  regard  to  the  several  tithes  to  which  the  lands  are 
severally  liable.  The  act  contains  other  directions  for  the 
proceedings  of  the  valuers,  but  these  in  no  way  affect  the 
tithe  owner/ 


p  Sect.  27.  i  Sect.  28.  r  Sect.  32. 
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Compulsory  In  cases  where  the  commutation  of  tithes  has  heen 

award.  effected  by  a  compulsory  award,  it  must  have  been  effected 

in  the  following  manner.    The  tithe  commissioners  must 
ascertain  the  clear  average  value  (after  making  all  just 
deductions  on  account  of  the  expense  of  collecting,  pre- 
paring for  sale,  and  marketing,  where  such  tithes  have  been 
taken  in  kind,)  of  the  tithes  of  the  parish  according  to  the 
Upon  an  average  average  of  seven  years  preceding  Christmas,  1835;  but  if, 
°f  "TJ11  yi835    during  that  time  or  any  part  of  it,  such  tithes  have  been 
prec   1Dg       "  compounded  for  or  demised  to  the  owner  or  occupier  of 
such  lands,  in  consideration  of  any  rent  or  payment  instead 
of  tithes,  the  amount  of  such  composition  or  rent  or  pay- 
ment shall  be  taken  as  the  clear  value  of  the  tithes  included 
in  such  composition,  demise  or  agreement,  during  the  time 
for  which  the  same  shall  have  been  made  ;  and  the  average 
annual  value  during  these  seven  years  thus  ascertained  is 
the  sum  to  be  awarded  by  the  commissioners  as  a  perma- 
nent commutation  of  the  tithes. 
Exceptions.  But  it  is  provided  that  whenever  it  shall  appear  to  the 

commissioners  that  the  party  entitled  to  such  rent  or  com- 
position shall  in  any  one  or  more  of  the  seven  years  have 
allowed  and  made  any  abatement  from  the  amount  of  such 
rent  or  composition,  on  the  ground  of  the  same  having 
been  in  any  such  year  higher  than  the  sum  fairly  payable, 
then  such  diminished  amount,  after  making  sucfi  abate- 
ment, shall  be  taken  to  have  been  the  sum  agreed  to  have 
been  paid  for  any  such  year  or  years.* 
Amount  of  rates,      It  is  further  to  be  observed  that,  in  estimating  the  sum 
&c.  to  be  added,  to  be  awarded,  no  deduction  therefrom  is  to  be  made  on 
account  of  any  parliamentary,  parochial,  county  and  other 
.    rates,  charges  and  assessments  to  which  the  tithes  are 
liable ;  and  therefore,  if  in  any  case  the  tithes  shall  have 
been  demised  or  compounded  for,  on  the  principle  of  the 
rent  or  composition  being  paid  free  from  such  rates,  charges 
and  assessments,  or  any  part  thereof,  the  commissioners 
are  to  make  such  an  addition  on  account  thereof  as  may 
be  an  equivalent.    Thus  the  average  value  of  the  tithes  in 
kind  for  seven  years  preceding  Christmas,  1835,  or  the 
composition  during  that  time  in  lieu  of  them,  has  been 
made  the  usual  criterion  of  their  future  value ;    but  it 
would  have  been  an  obvious  injustice  in  a  case  where  so 
much  might  have  depended  upon  the  feelings  of  the  incum- 
bent for  the  time  being,  to  have  made  this  rule  inflexible; 
Power  to  in-      and  it  was  therefore  provided,  that  if  notice  in  writing  by 
nUh^um8dimid    ^e  patron,  land  owners  or  tithe  owners,  whose  interest  in 
on  the^erage.   the  lands  or  tithes  of  the  parish  should  not  be  less  than 

•  Sect,  37. 
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one-half  of  the  lands  subject  to  tithes,  one-half  of  the  great 
tithes,  or  one-half  of  the  small  tithes,  in  the  parish,  should 
be  given  to  the  commissioners,  that  the  average  value  to 
be  ascertained  as  above  would  not  fairly  represent  the  sum 
which  ought  to  be  taken  for  calculating  a  permanent  com- 
mutation, the  commissioners  might  diminish  or  increase 
the  sum  to  be  so  taken  by  a  sum  not  more  than  one-fifth 
of  such  average  value,     fiut  there  was  also  a  further  pro- 
vision, that  if  any  case  should  appear  to  the  commissioners 
to  be  fraudulent  or  collusive,  or  which,  on  account  of  the 
length  of  time  which  might  have  elapsed  since  the  making 
the  composition  then  in  force,  or  of  tne  peculiar  interest  in 
the  lands  and  tithes  of  the  parties  to  such  composition,  or  Ca««  f°r  *«pa- 
of  any  other  special  circumstances,  ought  in  the  judgment  ™kadJud,ca- 
of  the  commissioners  to  be  separately  adjudicated  on,  the 
same  should  be  reserved  for  separate  adjudication.     In  Proceedings  in. 
cases  of  such  separate  adjudications  the  commissioners 
shall  award  the  rent-charge  to  be  paid  as  a  permanent 
commutation  for  tithes,  having  reganl  to  the  average  rate 
which  shall  be  awarded  in  respect  of  lands  of  a  like  descrip- 
tion and  similarly  situated  in  the  neighbouring  parishes. 
But  such  intended  award  is  to  be  deposited  in  the  parish ; 
and  the  commissioners  or  assistant  commissioners  are  to 
hear  and  determine  all  objections  to  it,  and  may  amend  the 
draft  if  they  think  fit  accordingly.* 

When  all  suits  and  differences  shall  have  been  deter-  Award, 
mined,  and  the  total  value  ascertained,  the  commissioners 
or  assistant  commissioners  are  to  frame  the  draft  of  an 
award  which  shall  declare  the  amount  of  the  rent-charge 
to  be  paid  in  respect  of  the  tithes  of  the  parish ;  and  such 
award  must  contain  all  particulars  which  are  before  directed  Contents  of. 
to  be  contained  in  a  voluntary  parochial  agreement.0 

A  copy  of  the  award  thus  made  is  to  be  deposited  in  Deposit  of,  and 
some  convenient  place  within  the  parish,  where  all  parties  obj*^0*8 10« 
interested  may  have  access  to  it ;  and  a  day  for  a  meeting 
to  hear  objections  to  it  is  to  be  appointed  by  the  commis- 
sioners ;  such  meetings  may  be  adjourned  from  time  to 
time,  and  the  commissioners,  in  consequence  of  objections 
then  raised,  may,  if  they  think  fit,  amend  the  award.* 

As  soon  as  the  commissioners  or  assistant  commissioners  Must  be  con- 
shall  have  made  such  amendments  in  the  draft  of  the  award  firroed.by  *• 
as  to  them  or  him  shall  seem  necessary,  they  or  he  shall  comm,8,lo,ier,# 
cause  the  same  to  be  fairly  written,  and  shall  sign  and 
send  it  to  the  office  of  the  commissioners ;  and  the  com- 
missioners shall  satisfy  themselves  that  all  the  proceedings 
incident  to  the  making  of  it  have  been  duly  performed; 
1  Sect*  39.  u  Sect.  60  j  and  see  ante.  "  Sect  51. 
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and  if  they  shall  think  that  the  award  ought  to  be  con- 
firmed, shall  confirm  the  same  under  their  hands  and  seals, 
and  shall  add  to  the  award  the  date  of  such  confirmation, 
and  shall  publish  the  fact  of  such  confirmation  and  the 
date  thereof  in  the  parish,  in  such  manner  as  to  them  shall 
seem  fit ;  and  every  such  confirmed  award  shall  be  binding 
on  all  persons  interested.* 

As  soon  as  the  commissioners  shall  have  confirmed  any 
such  award,  the  tithe  owner  has  no  direct  interest  in  the 
further  proceedings ;  but  the  commissioners  or  some  as- 
sistant commissioner  shall  call  a  parochial  meeting  of  the 
owners  of  land  subject  to  tithes  in  the  parish,  for  the 
purpose  of  choosing  valuers  to  apportion  the  amount  so 
awarded  among  the  lands  of  the  parish,  and  shall  give 
notice  thereof  in  writing  under  their  or  his  hand,  to  be 
fixed  at  the  least  twenty-one  days  before  such  meeting  on 
the  principal  outer  door  of  the  church,  or  in  some  public 
and  conspicuous  place  within  the  parish ;  and  valuers  or 
a  single  valuer  may  be  chosen  at  such  meeting  by  the 
land  owners  then  present  in  like  manner ;  and  the  valuers 
so  chosen  shall  act  with  the  same  powers  and  be  subject 
to  the  same  provisions  as  if  the  rent-charge  so  awarded 
had  been  agreed  to  at  a  parochial  meeting  of  the  land 
owners  and  tithe  owners  of  the  parish,  and  the  valuers  had 
been  thereupon  chosen  in  the  manner  we  have  already 
mentioned.* 

tf  upon  the  expiration  of  six  calendar  months  after  the 
day  of  the  date  of  the  confirmation  of  any  agreement  or 
award,  no  valuer  or  valuers  shall  have  been  appointed,  or 
the  apportionment  by  such  valuers  or  valuer  shall  not  have 
been  made  and  sent  to  the  office  of  the  commissioners,  it 
shall  be  lawful  for  the  commissioners,  or  some  assistant 
commissioner,  to  apportion  the  rent-charge  previously 
agreed  or  awarded  to  be  paid  among  the  lands  of  the  said 
parish,  having  regard  to  the  average  tithable  produce  and 
productive  quality  of  the  said  lands,  according  to  the  dis- 
cretion and  judgment  of  the  commissioners  or  assistant 
commissioners,  but  subject  to  the  provisions  to  be  pre- 
sently mentioned,  and  so  that  the  several  lands  may  have 
the  full  benefit  in  each  case  of  every  modus,  composition 
real,  prescriptive  and  customary  payment,  and  of  every 
exemption  from  or  non-liability  to  tithes  relating  to  the 
said  lands  respectively,  and  having  regard  to  the  several 
tithes  to  which  the  said  lands  are  severally  liable.* 

The  form  of  the  apportionment  does  not  differ  whether 
it  be  the  case  of  a  voluntary  parochial  agreement  or  of  a 

x  Sect.  52.  *  Sect.  63.  »  Sect.  54. 
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compulsory  award.    In  either  case  the  following  particulars 
must  be  contained  in  it. 

1.  Whether  it  is  founded  on  a  voluntary  parochial  agree- 
ment or  on  a  compulsory  award. 

2.  The  names  or  descriptions,  or  the  true  and  estimated 
quantity  of  the  lands  comprised  therein  ;  but  in  voluntary 
agreements  these  particular  descriptions  of  the  land  are 
not  necessary  to  be  stated,  and  may  be  omitted,  if  three- 
fourths  of  the  landowners  so  request. 

3.  The  names  and  descriptions  of  the  several  proprietors 
and  occupiers. 

4.  The  nature  of  the  land  and  its  state  of  cultivation. 

5.  A  reference,  by  a  number  set  against  the  description 
of  such  lands,  to  a  map  or  plan  to  be  annexed. 

6.  The  amount  of  the  rent-charge  fixed  upon  the  several 
lands. 

7.  To  whom  and  in  what  right  the  same  is  respectively 
payable. 

8.  In  case  of  a  special  apportionment,  the  particulars 
of  it.b 

We  have  now  passed  briefly  over  the  mode  in  which  the  AwikU,  agree- 
commutation  of  tithes  is  to  be  effected, — a  subject,  as  meD.to»  and  aP- 
already  observed,  of  which  the  interest  will  be  only  tern-  SotlTbl^in. 
porary ;  for  when  the  agreement,  award,  and  apportion-  peached  but  for 
ment  of  which  we  have  spoken,  has  been  confirmed,  they  juktaatial  de- 
shall  not  afterwards  be  impeached  by  reason  of  any  mis-  ecU# 
take  or  informality  therein,  or  in  any  proceeding  relating 
thereunto.0     In  the  case  of  substantial  defects,  it  might 
be  otherwise ;  as  if  the  commissioners  should  have  deter- 
mined a  matter  in  which  they  have  no  authority;  for 
where  any  tribunal  determines  in  a  matter  not  within  its 
jurisdiction,  the  decision  is  a  nullity.4 

And  it  has  been  provided,  that  notwithstanding  any  Provision  for 
parochial  agreement  or  compulsory  award  may  have  been  rectifying  errors 
duly  confirmed  by  the  commissioners,  yet  if  it  shall  appear  £  Jj^^jjji. 
to  them  at  any  period  before  the  apportionment  that  by 
reason  of  fraud,  or  by  the  omission  or  insertion,  through 
error,  of  the  tithes  or  lands  of  any  party  thereto,  or  of  the 
name  of  any  person  who,  whether  as  tithe  owner  or  land 
owner,  ought  or  ought  not  to  have  been  a  party  thereto, 
or  any  other  manifest  error,  that  such  agreement  or  award 
would  be  unjust;  and  that  if  such  fraud,  omission,  inser- 
tion or  manifest  error  had  not  occurred,  the  commissioners 
would  have  come  to  a  different  conclusion,  it  shall  be 
lawful  for  them,  if  they  see  fit,  and  at  their  sole  discretion, 

b  Sect.  66.  c  Sect.  66. 

*  See  Attorney -Gineral  v.  Lord  Hotham,  3  Rues.  416. 
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present  tithe 
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Varies  accord- 
ing to  the  price 
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by  a  separate  award  to  rectify  such  agreement  or  award 
in  any  of  the  matters  aforesaid  in  such  manner  as  to  them 
shall  seem  just.  And  all  the  provisions  and  powers  re- 
lating to  compulsory  awards  shall  be  applicable  in  every 
such  case  as  if  no  such  agreement  or  award  had  been 
made,  or  as  if  the  same  were  made  in  respect  of  a  separate 
district.  But  it  is  provided  that  in  every  such  separate 
award,  the  matter  so  dealt  with,  and  the  grounds  on  which 
the  commissioners  have  seen  fit  to  make  the  same,  shall 
be  recited  or  set  out  in  the  draft  thereof,  in  addition  to  the 
other  particulars  required  to  be  set  forth  in  compulsory 
awards.  And  every  such  award  shall,  in  the  notice  of 
meetings  for  hearing  objections  thereto,  be  called  "  a  sepa- 
rate award  by  way  of  supplement"  to  the  parochial  agree- 
ment or  award  in  the  parish  to  which  such  separate  award 
relates.* 

At  any  time  before  the  confirmation  of  any  apportion- 
ment after  a  compulsory  award,  the  land  owners  and  tithe 
owners  having  such  interest  respectively  as  is  required  for 
making  a  parochial  agreement,  may  enter  into  a  parochial 
agreement  for  the  commutation  of  Easter  offerings,  mor- 
tuaries, or  surplice  fees,  or  of  the  tithes  of  fish  or  fishing, 
or  mineral  tithes,  and  all  the  provisions  relating  to  pa- 
rochial agreements,  so  far  as  in  the  judgment  of  the 
commissioners  they  are  applicable  to  the  subject  of  the 
proposed  commutation,  are  to  be  observed  and  applied; 
but  such  commutation  must  be  made  payable  on  the  same 
days  as  those  fixed  for  the  payment  of  the  rent-charge/ 

We  now  enter  upon  that  part  of  the  law  for  the  com- 
mutation of  tithes,  which  is  in  continuing  and  daily  force, 
and  by  which  all  payments  in  lieu  thereof  are  to  be  regu- 
lated. 

The  payment  of  a  corn-rent  is  substituted  for  the  tithe 
of  the  produce  of  the  land ;  or  rather  the  tithe  being  in 
the  first  instance  commuted  for  and  estimated  at  a  certain 
money  payment,  that  money  payment  is  to  be  converted 
into  a  corn-rent;  and  the  prices  at  which  the  conversion 
from  money  into  corn  is  to  be  made,  at  the  time  of  the 
confirmation  of  each  apportionment,  according  to  the  pro- 
visions of  the  act,  are  7s.  OJd.  for  a  bushel  of  wheat, 
3*.  1 1  \d.  for  a  bushel  of  barley,  and  2$.  9d.  for  a  bushel 
of  oats.g 

In  the  month  of  January  in  every  year,  the  comptroller 
of  corn  returns,  or  such  other  person  as  may  be  authorised 
for  that  purpose  by  the  privy  council,  shall  cause  an  adver- 


«  2  St  3  Vict,  c.62,  s.8. 

*  7  Will.  4&  1  Vict  c.69,  s.  7. 


'  2&3  Vict,  c.62,  a. 9. 
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tisement  to  be  inserted  in  the  London  Gazette,  stating  what 
has  been  during  the  seven  years  ending  on  the  Thursday 
next  before  Christmas  day  then  next  preceding  the  average 
price  of  an  imperial  bushel  of  British  wheat,  barley,  and 
oats,  computed  from  the  weekly  averages  of  the  corn  re- 
turns.11 And  every  rent-charge  charged  upon  lands  in  and 
by  the  agreement,  award,  and  apportionment,  in  such 
manner  as  we  have  mentioned,  shall  be  deemed  to  be  of 
the  value  of  such  number  of  imperial  bushels  and  decimal 
parts  of  an  imperial  bushel  of  wheat,  barley,  and  oats,  as 
the  same  would  have  purchased  at  the  rates  or  prices 
above  mentioned,  and  fixed  for  this  purpose,  in  case  one- 
third  thereof  had  been  invested  in  the  purchase  of  wheat, 
one-third  in  the  purchase  of  barley,  and  the  remaining 
third  in  the  purchase  of  oats.2 

From  the  general  mode  of  commutation  here  mentioned  Exceptions  from 
there  is  an  exception  in  the  case  of  hops,  fruit,  and  cop-  lhc  gen5ral . 

i  f,i  ••  .  i  /»       iDoue  of  esti- 

pice  woods ;  and  the  provisions  in  those  cases  are  ot  a  matiDg  accord- 
nature  which  renders  it  necessary  to  explain  them  in  detail,  ing  to  price  of 
for  they  are  an  essential  part  of  the  present  law,  and  are  corlu 
important  not  only  during  the  time  of  the  commutation, 
butVemain  so  after  the  commutation  has  been  settled. 

In  case  any  of  the  lands  in  the  parish  shall  be  coppices,  Coppice*, 
and  notice  shall  be  given  by  the  owner  thereof,  or  by  the 
owner  of  the  tithes  thereof,  to  the  commissioners  or  assist- 
ant commissioners  acting  in  that  behalf,  that  the  tithes 
thereof  should  be  separately  valued,  the  commissioners  or 
assistant  commissioners  shall  estimate  the  value  of  the 
tithes  thereof,  with  a  due  regard  to  the  average  value,  esti- 
mated according  to  the  best  of  their  judgment,  of  coppice 
wood  of  the  same  kind  cut  during  the  period  of  seven 
years  preceding  in  that  parish  and  the  neighbouring  pa- 
rishes, estimating  the  same  as  chargeable  to  all  parlia- 
mentary, parochial,  county,  and  other  rates,  charges,  and 
assessments  to  which  the  said  tithes  are  liable,  and  shall 
add  the  clear  value  of  the  tithes  so  estimated  to  the  value 
of  the  other  tithes  of  the  parish,  ascertained  as  aforesaid ; 
and  the  commissioners  shall,  in  the  report  which  they  are 
required  to  make  to  one  of  the  principal  secretaries  of 
state  before  the  1st  day  of  May,  in  the  year  1838,  lay 
down  rules  for  the  guidance  of  the  assistant  commissioners 
in  estimating  the  value  of  the  tithes  of  coppice  wood ;  and, 
unless  parliament  shall  otherwise  provide,  such  rules  shall 
be  observed  by  the  said  commissioners  and  assistant  com** 
migsioners.k 

fc  6  h  7  Will.  4,  c.  71,  s.  66.  »  Sect.  57.  k  Sect.  41. 
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Hop  grounds, 
orchards,  or 
gardens. 


Ordinary 
extraordinary 
charge  in  such 
cases. 


Newly  culti- 
vated fruit  plan- 
tations to  be 
subject  to  eitra 
charge. 


In  case  any  of  the  lands  in  the  parish  shall  be  hop 
grounds,  orchards  or  gardens,  and  notice  shall  be  given  by 
the  owner  thereof  to  the  commissioners  or  assistant  com- 
missioners, that  the  tithes  thereof  should  be  separately 
valued,  the  commissioners  or  assistant  commissioners  shall 
estimate  the  value  of  the  tithes  thereof,  according  to  the 
average  rate  of  composition  for  the  tithes  of  hops,  fruit  and 

girden  produce  respectively,  during  seven  years  preceding 
hristmas,  1835,  within  a  district  to  be  assigned  in  each 
case  by  the  commissioners  or  assistant  commissioner,  and 
estimating  the  same  as  chargeable  to  all  parliamentary, 
parochial,  county  and  other  rates,  charges  and  assessments 
to  which  the  said  tithes  are  liable,  and  shall  add  the  value 
so  estimated  to  the  value  of  the  other  tithes  of  the  parish.1" 

The  amount  which  shall  be  charged  by  any  apportion- 
ment upon  any  hop  grounds  or  market  gardens  in  any 
district  so  to  be  assigned,  shall  be  distinguished  into  two 
parts,  which  shall  be  called  the  ordinary  charge  and  the 
extraordinary  charge ;  and  the  extraordinary  charge  shall 
be  a  rate  per  acre,  or  less  quantities  of  ground,  according 
to  the  discretion  of  the  valuers  or  commissioners  by  whom 
the  apportionment  shall  be  made.  By  the  Tithe  Amend- 
ment Act,n  it  was  subsequently  provided,  that  in  case  any 
of  the  lands  in  a  parisn,  the  tithes  whereof  shall  be  in 
course  of  commutation,  shall  be  orchards  or  fruit  planta- 
tions, and  notice  in  writing,  under  the  hands  of  any  of  the 
owners  thereof,  whose  interest  therein  shall  not  be  less 
than  two-thirds  of  the  whole  of  the  orchards  and  fruit 
plantations  in  such  parish,  shall  be  given  to  the  valuers 
or  commissioners,  or  assistant  commissioner,  by  whom  anv 
apportionment  shall  be  made,  at  any  time  before  the  draft 
of  such  apportionment  shall  be  framed,  that  the  tithes 
thereof  should  be  distinguished  into  two  parts,  the  amount 
which  shall  be  charged  by  any  such  apportionment  upon 
the  several  orchards  and  fruit  plantations  in  such  parish, 
shall  be  distinguished  into  two  parts  accordingly,  and  the 
same  shall  be  called  the  ordinary  charge  and  the  extraor- 
dinary fruit  charge;  and  the  extraordinary  charge  shall  be 
a  rate  per  acre,  and  so  in  proportion  for  less  quantities  of 
ground,  according  to  the  discretion  of  the  valuers  or  com- 
missioners, or  assistant  commissioner,  by  whom  such  ap- 
portionment shall  be  made.0 

And  all  lands,  the  tithes  whereof  shall  have  been  com- 
muted, which  shall  be  situate  within  the  limits  of  any  parish 
in  which  an  extraordinary  fruit  charge  shall  have  been  dis- 
tinguished at  the  time  of  commutation,  and  which  shall  be 
•  Sect.  40.  »  2  &  3  Vict  c.  62.  «  Sect.  26. 
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newly  cultivated  as  orchards  or  fruit  plantations  at  any 
time  after  such  commutation,  shall  be  charged  with  an 
additional  amount  of  rent-charge  per  acre  equal  to  the 
extraordinary  fruit  charge  per  acre  in  that  parish:  pro- 
vided, that  no  such  additional  amount  shall  be  charged  in 
respect  of  any  plantation  of  apples,  pears,  plums,  cherries 
and  filberts,  or  of  any  one  or  more  of  those  fruits,  during 
the  first  five  years,  and  half  only  of  such  additional  amount 
daring  each  of  the  next  succeeding  five  years  of  such  new 
cultivation,  and  no  such  additional  amount  shall  be  charged 
in  respect  of  any  plantation  of  gooseberries,  currants  and 
raspberries,  or  of  one  or  more  of  those  fruits,  during  the 
first  two  years,  and  half  only  of  such  additional  amount 
daring  each  of  the  next  succeeding  two  years  of  such  new 
cultivation ;  and  no  such  additional  amount  shall  be  charged 
in  respect  of  any  mixed  plantation  of  apples,  pears,  plums, 
cherries  or  filberts,  and  of  gooseberries,  currants  or  rasp- 
berries, during  the  first  three  years,  and  half  only  of  such 
additional  amount  during  each  of  the  next  succeeding  three 
years  of  such  new  cultivation.? 

And  all  lands,  the  tithes  whereof  shall  have  been  com-  When  extra 
mated,  which  shall  be  situated  within  the  limits  of  any  char*c  roay 
parish  in  which  an  extraordinary  fruit  charge  shall  have 
been  distinguished,  and  which  shall  cease  to  be  cultivated 
as  orchards  or  fruit  plantations  at  any  time  after  such  com- 
mutation, shall  be  charged,  after  the  thirty-first  day  of 
December  next  following  such  change  of  cultivation,  only 
with  the  ordinary  charge  upon  such  lands/1 


In  case  any  lands  within  the  limits  of  a  parish  in  which  Mixed  j>!anti- 
an  extraordinary  fruit  charge  shall  have  been  distinguished,  tions  of  bops 
shall  have  been  or  shall  at  any  time  be  planted  with  fruit,  ' 


and  also  with  hops,  the  same  shall,  during  the  continuance 
of  such  mixed  plantation  of  hops  and  fruit,  be  liable  to  the 
extraordinary  hop  charge  only,  or  to  the  extraordinary 
fruit  charge  only,  payable  in  respect  of  the  same  lands,  not 
to  both  those  charges,  and  the  extraordinary  charge  to 
which  the  lands  so  planted  shall  be  liable  shall  be  the 
higher  of  the  two  for  the  time  being/ 

Where  any  land,  liable  to  any  such  extraordinary  charge  When  subject 
for  the  tithes  of  a  mixed  plantation  of  hops  and  fruit,  shall,  £  *f  *rn*ev££ 
at  the  time  of  the  commutation,  produce  both  rectorial  and  ^  t\{^eSt  l 
vicarial  tithes,  payable  to  different  persons,  the  apportion- 
ment shall  set  out  the  same,  distinguishing  the  amount  of 
ordinary  and  extraordinary  charge  payable  to  each  tithe 
owner,  and  shall  divide  the  whole  acreable  extraordinary 
charge  between  such  tithe  owners,  according  to  the  quan- 
F  StcU  37.  9  Sect.  28.  r  Sect.  29. 
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Future  mixed 
plantations. 


How  such  rent' 
charge  may  be 
fixed  in  certain 
cases. 


When  tithe 
rent-charge  to 
be  payable. 


tity  of  land  producing  rectorial  tithe,  and  the  quantity  pro- 
ducing vicarial  tithe.8 

In  all  cases  in  which  there  shall  be  hereafter  mixed  plan- 
tations of  hops  and  fruit  in  any  parish  or  district  in  which 
an  extraordinary  fruit  charge  shall  have  been  declared,  the 
rectorial  and  vicarial  tithes  whereof,  but  for  the  commuta- 
tion, would  have  been  payable  to  different  owners,  the 
extraordinary  charge  payable  in  respect  of  the  tithes  of 
such  mixed  plantation  shall  be  divided  between  such  owners 
in  proportion  to  the  extent  of  land  occupied  by  that  pro- 
duce, which  would  have  paid  tithes  to  each  of  them  re- 
spectively :  provided,  that  payment  of  the  share  of  each 
tithe  owner,  when  so  ascertained,  shall  be  taken  to  be  sub- 
ject to  the  provisions  for  lessening  the  amount  of  extraor- 
dinary charge  payable  in  respect  of  hop  gardens  and 
orchards  respectively  at  the  beginning  of  such  cultivation.1 

For  the  purpose  of  fixing  any  charge  for  the  tithes  of 
hops  or  fruit,  or  of  any  mixed  plantation  as  aforesaid,  the 
commissioners  may  assign  the  parish  or  lands,  in  respect 
of  which  due  notice  shall  have  been  given,  or  any  part  or 
parts  of  such  parish  or  lands,  as  such  district  as  before 
mentioned,  and  may  fix  a  charge  upon  such  lands  in  re- 
spect of  the  tithes  of  hops  or  fruit,  as  the  rent-charge  to 
prevail  and  to  be  established  in  respect  of  the  same,  with- 
out specific  reference  in  the  award  to  any  other  parish  or 
lands,  but  having  regard  to  the  general  amount  of  com- 
positions which  they  shall  find  to  have  prevailed  in  other 
parishes  of  a  similar  description,  and  not  to  the  money 
payments  in  the  parish  under  consideration,  or  the  value 
of  the  tithes  in  kind  thereon.u 

In  the  absence  of  any  special  agreement1  between  the 
parties,  the  payment  of  tithe  rent-charge  is  to  begin  to  be 
due  from  the  1st  of  January  next  after  the  confirmation  of 
the  apportionment ;  at  which  time  the  lands  are  to  become 
absolutely  discharged  from  the  payment  of  all  tithes,  and 
it  is  to  be  paid  to  the  person  mentioned  in  that  behalf  in 
the  agreement  or  award  and  apportionment,  in  the  nature 
of  a  rent-charge  issuing  out  of  the  lands  charged  there* 
with ;  such  yearly  sum  to  be  payable  by  two  equal  half- 

J  early  payments,  on  the  1st  of  January  and  the  1st  of 
uly  in  every  year;  and  after  every  1st  of  January,  the 
sum  of  money  thenceforth  payable  as  rent-charge  shall 
vary  so  as  always  to  consist  of  the  price  of  the  same 
number  of  bushels  and  decimal  parts  of  a  bushel  of  wheat, 

•  Sect  30.  t  Sect  31.  n  Sect  32. 

*  By  the  2  fit  3  Vict.  c.  62,  provision  is  made  for  fixing  the  time  at  wfeiek 
the  rent-charge  may  be  made  to  commence. 
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barley  and  oats  respectively,  according  to  the  prices  as- 
certained by  the  then  next  preceding  advertisement. 

But  that  which  we  have  already  mentioned  as  the  dor- 
mant rent-charge7  apportioned  upon  any  lands,  which 
during  any  part  of  the  period  of  seven  years  preceding 
Christmas,  1835,  were  exempted  from  tithe  by  reason  of 
having  been  inclosed  under  any  act  of  parliament,  or  con- 
verted from  barren  heath  or  waste  land,  is  to  be  payable 
for  the  first  time  on  the  1st  of  July  or  the  1st  of  January 
next  following  the  confirmation  of  the  apportionment, 
which  may  be  nearest  to  the  time  at  which  tithes  were  or 
would  have  become  payable  for  the  first  time  in  respect  of 
the  said  lands,  if  no  commutation  thereof  had  taken  place. 

In  other  cases,  where  the  rent-charge  would  have  been  Parties  em- 
dormant  or  contingent  whilst  the  lands  were  in  the  occu-  powered  to  sub- 
petion  of  the  owner  of  them,  by  reason  of  having  been  for^contingent 
parcel  of  the  possessions  of  a  privileged  order,  the  re-  rent-charge, 
spective  owners  of  the  lands  and  tithes,  or  tithe  rent- 
cWge,  by  the  parochial  agreement,  or  by  a  supplemental 
agreement,  made  as  the  commissioners  shall  approve,  may 
agree  to  the  payment  (or,  in  cases  of  compulsory  award, 
the  commissioners,  with  the  consent  of  such  respective 
parties,  may  award  the  payment)  of  a  fixed  and  conti- 
nuing rent-charge,  without  regard  to  the  change  of  occu- 
pation or  manurance  of  such  lands,  equivalent  in  value, 
according  to  the  judgment  of  the  commissioners,  to  the 
contingent  rent-charge;  and  such  lands  shall,  after  the 
confirmation  of  the  agreement  or  award,  or  after  such 
other  time  as  shall  be  fixed,  with  the  approval  of  the  com- 
missioners, be  subject  to  such  fixed  rent-charge,  instead 
of  the  contingent  rent-charge,  to  which  such  lands  would 
otherwise  have  been  subject,  and  such  fixed  rent-charge 
is  made  recoverable  in  the  same  manner  as  other  tithe 
rent-charge.* 

Crown  lands,  which,  by  reason  of  their  being  of  the 
tenure  of  ancient  demesne  or  otherwise,  are  exempt  from 
tithe  while  in  the  tenure,  occupation  or  manurance  of  the 
crown,  or  tenants  of  the  crown,  but  become  subject  to 
tithe  when  aliened  or  occupied  by  subjects  not  tenants  of 
the  crown,  may  in  like  manner  have  a  fixed  instead  of  a 
contingent  rent-charge  charged  upon  them ;  but  no  such 
fixed  rent-charge  shall  be  charged  upon  them  without  the 
consent  of  the  persons  or  officers  who  are,  by  the  Tithe 
Commutation  Act,  required  to  be  substituted  in  cases  of 
commutation,  where  tne  ownership  of  lands  or  tithes  is 
vested  in  the  crown.* 

'  Ante,  tect.  2.  *  2  h  3  Vict.  c.  62,  s.  11.  •  IbkLiecU  12. 
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OP  TITHES  AND  TITHE  RENT-CHARGB. 


Kent-charge 
subject  to  same 
incumbrances 
and  incidents 
as  the  tithe. 


Provision  where 
a  tenant  at  rack 
rent  dissents 
from  payment. 


The  rent-charge,  except  in  cases  where  it  may  be  spe- 
cially provided  in  the  agreement  or  award,  is  to  be  subject 
to  the  same  incumbrances  and  incidents  as  the  tithe  was 

[>rior  to  the  commutation ;  so  that  tithe  rent-charge,  be- 
onging  to  ecclesiastical  and  other  persons,  within  the 
enabling  and  disabling  statutes,  will  become  subject  to 
their  provisions ;  and  any  person  having  any  interest  in 
or  claim  to,  or  charge  or  incumbrance  upon  any  tithes, 
will  retain  the  same  in  or  upon  the  rent-charge,  and  the 
same  remedies  are  given  him  for  recovering  it,  as  if  his 
claim  had  accrued  after  the  commutation. b 

The  occupiers  of  land  at  a  rack  rent  may  dissent  to  the 
payment  of  tithe  rent-charge ;  in  which  case  the  landlord 
may  succeed  to  the  rights  of  the  tithe  owner  during  the 
tenancy,  as  to  the  perception  or  collection  of  tithes,  or 
receipt  of  any  composition  in  lieu  thereof,  and  may  have 
all  the  powers  and  remedies  for  enforcing  render  and  pay- 
ment of  such  tithes  or  composition,  as  the  tithe  owners 
would  have  had  if  the  commutation  bad  not  taken  placed 


Lands  not  ex- 
ceeding twenty 
acres  may  be 
given  in  lieu  of 
tithes. 

Parochial  agree* 
ment. 


Section  7. 

Discharge  of  Lands  from  Payment  of  Tithe  by  other 
Lands  given  in  Lieu  thereof. 

Another  mode  in  which  lands  may  become  exempt  from 
the  payment  of  tithes,  is  by  other  lands  being  gjiven  in 
lieu  of  the  tithe  or  rent-charge.  This,  too,  is  provided  for 
by  the  Tithe  Commutation  Act ;  for  it  is  there  declared, 
that  any  parochial  agreement  may  be  made  according  to 
the  manner  and  form  prescribed  in  the  act  for  parochial 
agreements  as  to  rent-charge,  for  giving  to  any  ecclesias- 
tical owner  of  tithes  or  tithe  rent-charge,  any  quantity  of 
land,  not  exceeding  twenty  acres,  by  way  of  commutation 
for  the  whole,  or  an  equivalent  part  of  such  tithe  rent- 
charge  ;  but  in  every  case  such  agreement  must  be  made 
in  such  form,  and  contain  such  particulars,  as  the  commis- 
sioners shall  direct,  specifying  the  land,  whereof  the  tithe 
or  tithe  rent-charge  snail  oe  the  subject  of  the  agreement, 
and  giving  full  descriptions  of  the  quantity,  state  of  cni- 
ture,  and  annual  value  of  the  lands,  proposed  to  be  given 
in  exchange  for  such  tithes  or  rent-charge.  And  the  same 
consent  and  confirmation  are  made  necessary  to  any  such 
agreement,  as  in  the  case  of  an  agreement  for  a  rent- 


tnarge." 

b  6&7  Will.  4,  c.  71,  a.  71. 
*  Ibid.  sect.  29  i  and  see  ante. 


«  Ibid.  sect.  79. 
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If  the  agreement  does  not  extend  to  the  whole  of  the  When  not  ex- 
tithes  of  the  parish,  an  agreement  or  award  is  to  be  made  {he^tit^of  a 
in  the  manner  before  mentioned  for  the  other  lands ;  and  parish, 
unless  otherwise  agreed  upon  by  the  parties  to  the  agree- 
ment, the  rent-charge  is  to  be  apportioned  upon  all  the 
lands  of  the  parish,  subject  to  the  payment  of  tithes,  except 
the  land  so  given  by  way  of  commutation.6 

So  also  in  the  case  of  a  compulsory  award,  the  owner  in  compulsory 
of  any  lands  chargeable  with  tithe  rent-charge  may  at  awards« 
any  time,  whether  before  or  after  the  confirmation  of  the 
apportionment,  but  during  the  continuance  of  the  tithe 
commission/  and  with  the  consent  of  the  commissioners, 
agree  with  any  ecclesiastical  person,  being  the  owner  of 
the  tithes,  for  giving  land  instead  of  the  rent-charge 
chargeable  upon  his  lands.  Every  such  agreement  is  to 
be  made  under  the  hands  and  seals  of  the  land  owner 
and  tithe  owner,  and  to  contain  all  such  particulars  as 
are  required  to  be  contained  in  a  parochial  agreement  for 
giving  land  instead  of  rent-charge ;  and  the  same  restric- 
tions as  to  the  quantity  of  land  to  be  given,  and  as  to  the 
necessity  of  consent  and  confirmation  by  parties,  are  equally 
applicable  to  either  case ;  and  in  either  case  also,  the  land 
so  given  must  be  free  from  incumbrances,  except  leases  at 
improved  rent,  land  tax,  or  other  usual  outgoings,  and 
must  not  be  of  leasehold  tenure,  nor  of  copyhold  or  cus- 
tomary tenure,  subject  to  arbitrary  fine  or  the  render  of 
heriots ;  so  that  those  copyhold  lands  only  which  are  liable 
to  fines  certain,  and  free  from  heriots,  may  be  taken  in 
lieu  of  rent-charge.* 

But  any  amendment  made  in  the  draft  apportionment  Effectofamend- 
before  it  is  confirmed,  and  after  any  such  agreement  for  *?8 draft  aPPor" 
giving  land  in  lieu  of  rent-charge,  by  which  amendment  UoDmcnn 
the  charge  upon  the  lands  referred  to  in  such  agreement 
shall  be  altered,  shall  be  taken  to  annul  the  execution  of 
the  agreement  for  giving  land,  and  any  consent  that  may 
have  been  necessary  thereto.11 

It  was  in  the  first  instance  directed,  that  the  commis-  Title  of  lands 
sioners  should  satisfy  themselves  as  to  the  title  of  the  *>ven  in  ex* 
landg  thus  agreed  to  be  given ;  but  this  appears  now  to  chanse* 
be  unnecessary ;  for  it  has  been  enacted,  that  where  any 
land  has  been  or  may  be  taken  by  any  ecclesiastical  tithe 
owner,  under  any  agreement  by  virtue  of  these  acts,  such 
land  shall,  upon- the  confirmation  of  any  such  agreement, 
vest  absolutely  in  such  tithe  owner  and  his  successors, 
free  from  all  claims  upon  it;  and  without  being  subject  to 

•  6«c7  Will.  4,  c.  71,  s.  29.  '  2  &  3  Vict.  c.  62,  s.  19. 

(  See  ibid.,  and  6  &  7  Will.  4,  c.  7 1 ,  s.  62.  "  Sect.  62. 
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any  question  as  to  any  right,  title  or  claim  thereto,  or 
affecting  the  same.1 
Remedy  for  the  The  commissioners  are  to  cause  to  be  inserted  in  or  in- 
w!mfdWhafe  dorsed  upon  every  such  agreement,  the  amount  of  the 
been  entitled  to  rent-charge  instead  of  which  such  land  was  given,  and  the 
recover  the  lands  upon  which  the  same  was  chargeable,  and  every 
•  person  who  would  have  been  entitled  to  recover  any  such 

land  given  instead  of  rent-charge,  or  any  rents  or  profits 
issuing  out  of  such  land,  shall  be  entitled  instead  to  re- 
cover against  the  parties  who  may  have  given  such  land 
instead  of  rent-charge,  his,  her  or  their  heirs,  executors  or 
administrators,  by  way  of  damages,  in  an  action  on  the 
case,  such  compensation  as  he  or  she  may  be  entitled  to 
for  any  loss  thereby  sustained,  and  such  damages,  and  all 
costs  and  expenses  awarded  to  the  plaintiff  in  such  action, 
shall  forthwith  attach  upon  and  be  payable  out  of  the 
lands  exonerated  by  such  agreements 
Effect  of  this  I*  would  appear  to  follow  from  this  enactment,  that 

noon  pur-         lands  in  the  hands  of  a  bond  fide  purchaser,  without  notice 
chuers.  0f  any  incumbrance,  and  indeed  upon  which  no  incum- 

brance existed,  might  be  charged  with  the  payment  of 
these  damages,  although  the  owner  would  have  been  no 
party  to  the  action,  and  would  perhaps  have  known  no- 
thing of  its  commencement;  this  enactment,  therefore,  will 
render  it  necessary,  or  at  least  advisable,  for  any  party 
purchasing  or  advancing  money  on  mortgage  of  lands 
which  have  been  exonerated  from  tithe  rent-charge  by 
other  lands  given  in  lieu  of  them,  to  investigate  and  be 
satisfied,  with  not  only  the  title  of  those  lands,  but  also 
the  title  of  those  by  tne  giving  of  which  the  others  were 
exonerated.  It  appears  by  the  clause  that  the  damages  are 
not  necessarily  recoverable,  in  the  first  instance,  against 
the  parties  defending  the  action ;  or,  if  so  intended,  it  is 
not  clearly  expressed,  that  where  the  lands  exonerated 
have  passed  to  a  purchaser,  the  person  in  whose  hands 
they  first  became  exonerated,  or  his  representatives,  should 
be  primarily  liable  to  pay  the  amount  of  the  damages,  for 
these  attach  forthwith  upon  the  lands ;  so  that  the  person 
holding  them  would  be  unnecessarily  driven  to  a  circui- 
tous remedy  of  another  action  under  his  covenant  for  title 
against  the  vendor  or  his  representatives.  It  might,  how- 
ever, frequently  happen  that  the  representatives  of  hk 
vendor  had  nothing  out  of  which  he  could  recover ;  and 
it  seems*,  therefore,  that  there  should  have  been  some  pro- 
vision for  directing  the  action  to  be  brought  against  the 
holder  of  the  lands,  or  that  he  should  be  a  party  to  it ; 

*2  &  3  Vict.  c.  62,  f.  20.  k  Ibid. 
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since,  in  such  a  case  as  we  have  last  mentioned,  the  action 
would  actually  be  brought  against  parties  who  had  no  in- 
terest in  defending  it,  while  the  party  who  was  really  to  be 
injured  would  have  no  opportunity  of  protecting  himself. 

All  corporations,  whether  sole  or  aggregate,  and  all  Corporations, 
trustees  or  feoffees  for  any  charitable  purpose,  who  would  £j5di7or  to** 
otherwise  be  restrained  from  alienation,  are  empowered  to  purpose, 
make  valid  conveyances  and  assurances  of  lands,  and  to 
enter  into  all  necessary  agreements  for  the  giving  lands 
instead  of  tithes. 

An  agreement  for  giving  lands  instead  of  tithe  rent-  Agreement  for 
charge,  as  soon  as  it  has  been  confirmed  by  the  commis-  ^i1^1"^  to 
sioners,  is  to  operate  as  a  conveyance  of  such  land  to  the  conveyance,  &c. 
tithe  owner ;  and  when  conveyed  it  is  to  vest  in  and  be 
deemed  to  be  holden  by  him  upon  such  uses  and  trusts  in     * 
every  respect  as  the  tithes  or  titne  rent-charge,  in  exchange 
for  which  it  has  been  given;  and,  for  the  purpose  of  making  Persons  under 
and  completing  such  agreement,  all  persons  under  legal  dl8aDI,ltv- 
disability,  such  as  minors,  idiots,  lunatics,  femes  covert, 
persons  beyond  sea,  &c.  are  by  their  guardian,  committee 
of  estate,  husband  or  attorney  respectively,  or  in  default 
thereof  by  such  person  as  the  commissioners  may  nominate 
for  that  purpose,  and  whom  the  act  empowers  them  to 
nominate  under  their  hands  and  seal,  empowered  to  con- 
vey lands. 

It  must  be  remembered  that  what  is  here  said,  unlike  Time  within 
the  mode  by  which  the  commutation  of  tithes  to  tithe  rent-  whl<*  lands 
charge  is  directed,  is  not  of  temporary  interest,  but  that  at  may     glvtD* 
any  time  during  the  continuance  of  the  tithe  commission  it 
may  be  effected,  provided  the  directions  here  mentioned  are 
observed. 


Section  8. 

Of  the  Merger  and  Extinguishment  of  Tithe  and  Tithe 
Rent-charge. 

Formerly,  although  the  tithe  owner  was  also  owner  of 
the  lands  out  of  which  the  tithes  were  issuing,  there  was 
no  mode  by  which  a  merger  or  extinguishment  of  them 
might  be  effected.     Impropriate  tithes  were  still  kept  dis- 
tinct from  the  land,  and,  notwithstanding  unity  of  posses- 
sion, they  were  held  under  separate  titles.    It  was,  however,  Persons  seised 
provided  by  the  first  Tithe  Commutation  Act,1  that  it  should  !n  ^sil?jPIe  or 
pe  lawful  for  any  person  seised  in  possession  of  an  estate  JJJ^  ^nt"ay 
in  fee  simple  or  fee  tail  of  any  tithes,  or  rent-charge  in  charge. 

»6&7Wm.4,c.7l,s.71. 
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How  merger  to 
be  effected  in 
other  cases. 


lieu  of  tithes,  by  any  deed  or  declaration  under  his  hand 
and  seal,  to  be  made  in  such  form  as  the  commissioners 
should  approve,  and  to  be  confirmed  under  their  seal,  to 
release,  assign  or  otherwise  dispose  of  the  same,  so  that 
the  same  might  be  absolutely  merged  and  extinguished  in 
the  freehold  and  inheritance  of  the  lands  on  which  the 
same  should  have  been  charged.  It  was  afterwards,  how- 
ever, considered  desirable  considerably  to  extend  this  power 
of  merging  tithe  and  tithe  rent-charge ;  and  it  was  accord- 
ingly enacted  by  the  statute  1  &  2  Vict.  c.  64,  that  any 
person  or  persons  who  should,  either  alone  or  together™ 
be  seised  of  or  have  the  pjower  of  acquiring  or  disposing 
of  the  fee  simple  in  possession  of  any  tithes  or  rent-charge 
in  lieu  of  tithes,  by  any  deed  or  declaration  under  his  or 
their  hand  and  seal,  or  hands  and  seals,  to  be  made  in 
such  form  as  the  commissioners  should  approve,  and  coin 
firmed  under  their  seal,  might  convey,  appoint  or  otherwise 
dispose  of  the  same,  so  that  the  same  might  be  absolutely 
merged  and  extinguished  in  the  freehold  and  inheritance 
of  the  lands  out  of  or  on  which  the  same  should  have  been 
issuing  or  charged. 

Every  such  deed  or  declaration  is  to  be  valid  and  effec- 
tual for  that  purpose,  although  the  same  may  not  be  exe- 
cuted or  made  in  the  manner,  or  with  the  formalities,  which 
would  have  been  essential  to  its  validity  if  the  act  had  not 
been  passed.  And  suoh  deeds  or  declarations  are  by  the 
same  act  exempted  from  any  stamp  duty.0 

In  oases  where  tithe  or  tithe  rent-charge,  and  the  lands 
out  of  which  it  is  payable,  are  settled  to  the  same  uses, 
the  tenant  for  life  m  possession  is  by  the  act  empowered 
to  merge  and  extinguish  them  in  like  manner  and  form  as 
in  the  cases  last  mentioned.0 
Copyhold  lands.  And  it  is  declared  that  the  provisions  for  the  merger  of 
tithe  and  tithe  rent-charge  shall  extend  not  only  to  free- 
hold, bat  to  fell  lands,  though  they  should  be  copyhold  of 
inheritance,  or  for  lives:,  of  of  any  other  tenure  whatsoever.? 

By  the  statute  2  &  3  Vict.  e.  62,  wbiph  has  been  com- 
monly called  the  Tithe  AmepdwwBt  Act,  it  is  provided  that 
where  any  tithe  or  tithe  rent^eharge  has  been  or  shall  be 
merged,  the  lands  in  which  such  merger  shall  take  effect 
shall  be  subject  to  any  charge,  incumbrance  or  liability  to 
which  the  tithe  or  tithe-rent  charge  was  subject  previous 

m  As  where  there  is  a  tenant  for  life  and  a  tenant  in  tail  in  remainder. 

■  Sects.  1,2.  °  Sect.  3. 

p  Sect.  4.  For  the  form  of  a  declaration  merging  tithes  or  tithe  rent -charge 
when  the  merger  is  effected  by  a  separate  instrument,  and  also  for  the  form  of 
a  clause  to  be  introduced  into  an  agreement  for  commutation  of  tithes  for  effect- 
ing the  same  purpose,  see  Appendix,  No.  IV. 


Lands  and 
tithes  settled  to 
the  same  uses. 


Charges  on 
merged  tithes. 
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to  the  merger ;  and  that  any  such  charge,  incumbrance  or 
liability  shall  have  priority  over  any  charge  or  incumbrance 
existing  upon  the  lands  at  the  time  of  such  merger  taking 
effect,  but  only  to  the  extent  of  the  value  of  such  tithe  or 
/ithe  rent-charge ;  and  such  lands  and  the  owners  of  them 
are  made  liable  to  the  same  remedies  for  the  recovery  of 
any  payment,  and  the  performance  of  any  duty  in  respect 
of  such  charge,  incumbrance  or  liability,  or  of  any  penalty 
or  damages  for  non-payment  or  non-performance  thereof 
respectively,  as  the  tithe  or  tithe  rent-charge,  or  the  owner 
thereof  for  the  time  being,  were  or  was  liable  to  previous 
to  snch  mercer. 

All  incumbrances,  therefore,  upon  the  tithe  or  tithe  rent- 
charge,  which  is  or  may  be  merged,  are  not  only  kept  on 
foot,  but  directed  to  be  the  first  charge  on  the  land,  so 
that  incumbrances  upon  tithe  and  tithe  rent-charge  which 
has  been  merged,  appear  to  be  in  a  better  position  than 
before. 

It  will  be  a  consequence  of  the  provision  before  men- 
tioned, that  the  lands  are  to  be  charged  only  to  the  extent 
of  the  value  of  the  tithe  or  tithe  rent-charge  merged  in 
them,  that  where  there  are  incumbrances,  the  tithes  should 
be  commuted  for  an  equivalent  rent-charge,  before  any 
merger  takes  place,  in  order  to  preserve  evidence  of  what 
is  the  extent  of  such  value. 

Every  person  who  is  entitled  to  exercise  the  above  powers  Maybe  appor- 
for  the  merger  of  tithe  and  tithe  rent-charge,  may,  with  the  j!00*1  °n  Pf r" 
consent  of  the  commissioners  under  their  hands  and  seal, 
and  of  the  person  to  whom  the  lands  in  which  such  merger 
shall  take  effect  shall  belong,  either  by  the  deed  or  decla- 
ration by  which  the  merger  is  effected,  or  by  any  other  in- 
strument made  as  the  commissioners  shall  approve,  spe- 
cially apportion  the  whole  or  any  part  of  any  such  charge, 
incumbrance  or  liability,  affecting  the  tithe  or  rent-charge 
merged  or  proposed  to  be  merged  upon  any  part  of  the 
lands  in  which  the  merger  is  effected,  or  upon  any  other 
lands  of  the  same  person  held  under  the  same  title,  and  for 
the  same  estate  in  the  same  parish ;  or  upon  the  several 
closes  or  portions  of  such  lands ;  or  according  to  a  rate  per 
acre  upon  lands  of  different  quality,  in  such  manner  and 
proportion,  and  to  the  exclusion  01  such  of  them,  as  the 
person  intending  to  merge  the  same  may  by  any  deed  or 
declaration  direct.  But  no  land  shall  be  so  exclusively 
charged,  unless  its  value  in  the  opinion  of  the  commissioners 
shall  be  at  least  three  times  the  value  of  the  amount  of  the 
charge,  incumbrances,  or  liability  charged  thereon,  over 
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and  above  all  other  charges  and  incumbrances,  if  any, 
affecting  the  same.q 
Merger  in  glebe      All  the  before-mentioned  provisions  for  the  merger  of 
lands.  t;t|ie  an(|  fafo  rent-charge  are  made  to  extend  to  fjlebe  or 

other  land,  in  all  cases  where  the  same,  and  the  tithes  or 
tithe  rent-charge  thereof,  belong  to  the  same  person  in 
virtue  of  his  benefice,  or  of  any  dignity,  office,  or  appoint- 
ment held  by  him ;  and  this  will  in  many  cases  supersede 
the  necessity  of  apportioning  a  contingent,  or  what  we  have 
before  called  a  dormant,  rent-charge  upon  glebe  lands/ 
Where  copy-  In  the  case  of  copyhold  lands  su  meet  to  an  arbitrary  fine, 

to  an  arbitral  a  **ne  eclual  to  two  years  improved  annual  value  may  be 
fine,&c.  imposed.     It  is  provided,  therefore,  that  where  tithe  or 

tithe  rent-charge  is  merged  in  such  copyhold  lands,  its 
value  is  to  be  deducted  in  estimating  the  improved  annual 
value  of  the  lands ;  for  this  purpose  there  is  to  be  endorsed 
on  the  deed  or  declaration  by  wnich  the  merger  is  effected, 
a  certificate  under  the  hands  and  seal  of  the  commissioners, 
setting  forth  the  annual  value  of  the  tithe  or  tithe  rent- 
charge  so  merged ;  and  the  production  of  such  deed  or  in- 
strument, or  a  duplicate  thereof  with  the  certificate  en- 
dorsed, or  of  an  office  copy  of  such  deed  or  instrument  and 
certificate  endorsed  thereon,  shall  be  sufficient  evidence  of 
the  annual  value  of  such  merged  tithe  or  tithe  rent-charge.1 
Eitent  of  the  The  power  therefore  of  merging  tithe  or  tithe  rent-charge 
power  to  merge.  nQw  extends  to  all  cases  where  there  is  unity  of  possession 
and  unity  of  title,  for  an  estate  for  life  or  any  greater  estate, 
or  where  any  two  persons  jointly  have  the  power  of  acquiring 
such  estate. 


Section  9. 

Of  the  Rates  and  Assessments  to  which  Tithes  and  Tithe 
Rent-charge  are  liable. 

Tithe  rent-  The  commissioners  are  directed  to  estimate  the  value  of 

chia,S ,0-  h6  tithes,  without  making  any  deduction  therefrom  on  account 
deduction*  for*  °^  any  parliamentary,  parochial,  county  and  other  rates, 
rate*,  &c.  charges  and  assessments,  to  which  tithes  are  liable ;  and 

whenever  the  tithes  shall  have  been  demised  or  compounded 
for,  on  the  principle  of  the  rent  or  composition  being  paid 
free  from  all  sucn  rates,  charges  and  assessments,  or  any 
part  thereof,  the  commissioners  are  to  regard  that  circum- 
stance, and  to  make  such  addition  on  account  thereof  as 

i  See6&7  Will.  4,  c.  71,  s.  58  ;  7  WH1.4&1  Vict.  c.  69,  s.  9. 
»  2  &  3  Vict.  c.  62,  s.6.  •  Sect.  7. 
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shall  be  an  equivalent.1  A  regard  to  this  circumstance  Usual  method  of 
was  in  fact  very  generally  necessary,  for  in  most  of  the  ratll?£ tithe  for* 
agricultural  parishes  the  valuation  of  tithes  had  always  mery* 
proceeded  upon  the  principle  of  deducting  from  the  amount 
to  be  paid  the  estimated  amount  of  the  rate ;  and  this 
latter,  being  retained  by  the  occupier,  was  a  compensation 
to  him  for  tne  larger  amount  of  rate  assessed  upon  the  land 
held  by  him,  in  consequence  of  no  rate  being  actually  paid 
upon  the  tithes.  This  system,  although  irregular  ana  in- 
formal, was  probably  found  convenient,  and  worked  no  in- 
justice, so  long  as  the  parish  was  entirely  agricultural,  and 
nothing  rated  but  the  land.  But  in  parishes  partly  agri- 
cultural and  partly  manufacturing,  or  where  large  nouses 
were  subjected  to  a  heavy  portion  of  the  rate,  the  injustice 
and  inconvenience  of  such  a  system  were  obvious ;  for  the 
land  thereby  enjoyed  a  benefit  to  which  it  was  not  properly 
entitled,  there  being  nothing  to  compensate  the  householder 
and  the  manufacturer  for  the  increased  amount  of  rate 
which  they  had  to  pay  in  consequence  of  the  exemption  of 
the  tithe.  The  system  nevertheless  continued  to  oe  very 
common,  up  to  the  time  of  the  commutation  of  tithes ;  so 
much  so,  that  in  many  instances  the  liability  of  tithe  to  the 
payment  of  any  rates  had  been  overlooked  or  forgotten, 
and  many  of  the  parochial  agreements  first  made  and  sent 
to  the  commissioners  contained  no  notice  of  or  provision 
for  the  rates,  and  were  consequently  returned  by  them,  in 
order  that  the  sum  equivalent  to  the  rates  might  be  added.0 

The  rent-charge  now  payable  instead  of  tithe  is  to  be  Rent-charge  to 
subject  to  all  parliamentary,  parochial,  county,  and  other  be  liable  to 
rate,  charges  and  assessments,  in  like  manner  as  the  tithes  ^  uthe  for- 
commuted  for  such  rent-charge  have  theretofore  been  sub-  merly. 
ject.*   And  this  consequently  brings  us  to  the  consideration 
of  an  extensive  subject,  it  being  necessary  to  inmiire  fully 
to  what  rates  and  charges,  in  what  manner,  and  in  what 
proportions,  tithes  were  subject  previously  to  the  commu- 
tation. 

With  respect  to  the  original  liability  of  tithes  to  temporal  Rates  and  as* 
charges,  independently  ofany  charges  that  might  be  created  8Cf?n?ei?tf t0 
on  them  by  statutes,  it  is  laid  down  by  Lord  Coke,  "  Nullus  j^r ^bte! 
pro  decimis   qua  sunt  spirituals  de  aliqud   reparatione 
pontis  $eu  aliquibus  oneribus  temporalibus  onerari  debet" 
cut  he  adds,  tnat  if  at  that  day  tithes  were  in  the  hands  of 
temporal  men,  tbey  are  by  reason  of  them  contributory  to 
temporal  charges.    The  exemption  at  common  law  there- 

1  6&  7  Will.  4,0. 71,  s.  37. 

■  See  Report  of  the  Tithe  Commissioners,  dated  Nov.  1,  1837. 

«6&7WilU,c.71,s.69. 
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fore  was  not  on  account  of  the  peculiar  kind  of  property, 
as  incorporeal  hereditaments,  but  as  being  property  held 
by  ecclesiastics,  and  was  probably,  by  virtue  of  the  cnapter 
of  Magna  Charta,  "  Quod  libera  sit  ecclesia."  We  derive, 
however,  but  little  information  from  the  common  law  on 
this  subject,  for  all  burdens  of  a  public  nature  to  which 
real  estates  are  subject  have  been  imposed  by  acts  of  par- 
liament. This  privilege  of  exemption,  therefore,  mentioned 
by  Lord  Coke,  nas  ceased  to  be  of  any  value. 
Poor  rate.  The  first  charge  imposed  upon  real  property  by  act  of 

Parliament,  was  the  poor  rate,  created  by  the  43d  of  Eliza- 
eth,  c.  2,  by  which  it  was  enacted  that  competent  sums 
should  be  raised  by  the  taxation  of  every  inhabitant,  par- 
son, vicar,  and  other,  and  of  every  occupier  of  lands, 
houses,  tithes  impropriate,  propriations  of  tithes,  coal- 
mines, or  saleable  underwoods  in  the  parish,  for  the  pur- 
poses therein  specified ;  and  it  is  now  and  long  since  has 
*  teen  fully  established,  that  by  virtue  of  these  words  all 
Doobu  as  to  tithes  are  rateable  to  the  poor.  It  may  however  be  an 
whether  eccle-  interesting  speculation,  to  inquire  how  rar  it  is  probable 
tr^giMlly  *at  .tbiB  was  originally  intended  by  the  statute.  The  dis- 
intended  to  tihction  between  tithes  of  the  incumbent,  and  tithes  im- 
have  been  rated,  propriate,  must  at  that  time  have  been  fully  understood; 
and  as  the  special  mention  of  coal-mines  in  the  statute 
has  been  always  held  to  operate  as  an  exception  of  all 
other  mines,  so  the  mention  of  tithes  impropriate,  and 
impropriations  of  tithe,  might  reasonably  nave  operated 
as  an  exception  of  all  other  tithes ;  and  so  it  would  un- 
doubtedly nave  been  held,  but  for  the  especial  mention  of 
parsons  and  vicars,  for  it  has  been  said  by  Bayley,  J V 
"  The  motive  for  specifically  naming  tithes  impropriate  and 
impropriations  of  tithes  probably  was,  that  all  other  de- 
scription of  tithes  had  already  been  made  chargeable  by 
the  words  parson  and  vicar,  and  the  other  description  of 
tithes  were  added  to  comprehend  such  as  should  be  in  the 
hands  of  laymen,  and  which  therefore  would  not  come  in 
under  the  words  parson  and  vicar,  the  object  of  the  legis- 
lature being  to  include  all  possible  descriptions  of  tknes 
in  whatever  hands  they  might  be."  This  is  in  substance 
to  say,  that  the  parson  and  vicar  are  rateable  for  their 
tithes  by  implication,  and  because  it  could  only  be  with 
that  view  that  they  are  mentioned;  but  that  reason  could 
only  be  satisfactory,  if  there  were  no  other  possible  pro- 
perty in  respect  of  which  the  parson  and  vicar  could  be 
rateable.  It  is  obvious,  however,  that  they  might  have 
been  named,  either  in  respect  of  the  glebe  and  the  parson- 

t  Uei  v.  Lacty,  5  Barn.  &  Cres.  863 ;  5  Dowl.  fie  Ry.  675. 
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age  house,  or  in  respect  of  any  other  property  which  they 
might  have  happened  to  hold  in  the  parish ;  the  addition 
of  the  words  "  aud  other,"  would  make  it  appear  as  if  it 
were  simply  intended  to  name  ecclesiastics  and  laymen  as 
persons  equally  liable  to  be  rated ;  the  property  in  respect 
of  which  they  should  be  rated  being  next  more  particu- 
larly specified . 

Ii  we  regard  the  history  of  the  period  when,  and  the 
circumstances  under  which  the  poor  rate  was  first  im- 
posed, there  is  every  reason  why  the  tithes  impropriate, 
and  which,  previously  to  the  dissolution  of  the  monasteries, 
had  mainly  contributed  to  the  support  of  the  poor,  should 
ha?e  been  charged ;  but  the  reason  does  not  equally  apply 
to  those  tithes  which,  in  the  hands  of  the  incumbent, 
might  have  been  supposed  to  bear  already  a  large  share  of 
such  a  burden.  And  as  the  parson  was  not  chargeable  at 
common  law,  according  to  Lord  Coke,  the  words  and 
intent  of  the  act  ought  certainly  to  have  been  plain  and 
manifest  in  order  to  charge  him. 

However  this  may  have  been,  it  must  at  first  have  been  First  notice  of 
considered  doubtful  whether  the  incumbent  was  rateable  their  habiiiiy. 
for  his  tithe  under  this  statute ;  for  so  long  afterwards  as 
the  twenty-fifth  year  of  Charles  II.  we  find  the  first  men- 
tion of  a  case  which  decides  that  parsons  are  liable  to  the 
poor  rate  hi  respect  of  their  tithes.  In  that  case  it  is  said 
by  Hale,  C.  J.,  that  he  ought  to  contribute,  and  that  so  it 
had  been  held  by  all  the  judges  in  England  iu  Serjeants' 
Inn,  in  the  parson  of  rancras's  case;  and  that  they 
were  contributory  to  many  other  charges,  notwithstanding 
Magna  Charta. 

It  would  seem,*  however,  that  long  after  the  above  deci- 
sion the  question  must  have  been  considered  doubtful, 
or  that  in  practice  tithe  must  have  been  very  commonly 
considered  ad  exempt,  for  so  lately  as  in  the  fourth  year 
of  George  I.,  a  vicar  assessed  to  the  poor  rate  in  respect 
of  his  tithe,  appealed  to  the  sessions,  and  was  actually 
discharged  by  them.  But  die  King's  Bench  held  upon 
appeal,  thai  he  was  chargeable  as  vicar,  and  the  order  of 
sessions  was  quashed. 

In  many  parishes,  even  up  to  the  time  of  the  recent 
commutation  of  tithes,  no  poor  rate  had  ever  been  paid  in 
respect  of  them,  and  in  many  others,  although  it  had  been 
allowed  for  in  the  valuation,  that  circumstance  appeared 
to  have  been  unknown  to  and  overlooked  both  by  the 
tithe  owner  and  the  parishioners."     It  may  therefore  be  General  prac- 

said  that  it  is  only  since  the  passing  of  the  Tithe  Coramu-  tjce  of  rating 
J  r  &  tithes  or  recent 

*  Bee  Report  of  Tithe  Commissioner!,  note,  ante*  date* 
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AH  payments  in 
lieu  of  tithes 
are  rateable. 


Exceptions. 

Agreement  to 
the  contrary. 


tation  Act,  that  the  rating  of  tithe  to  the  poor  has  heen 
generally  well  understood,  and  uniformly  enforced. 

It  being  established  that  the  incumbent  is  rateable  to 
the  poor  in  respect  of  his  tithes,  it  follows  that  he  is 
equally  rateable  in  respect  of  a  modus,  composition  real, 
or  money  payment  in  lieu  of  them,  for  the  receipt  of  these 
is  in  fact  the  receipt  of  the  tithe,  with  the  difference  only, 
that  it  is  not  tithe  in  kind.*  And  so  under  an  inclosure 
act,  by  which  the  tithes  are  extinguished,  and  a  sum  of 
money  is  given  to  the  rector  or  vicar  in  lieu  of  tithes,  the 
money  so  substituted  will  continue  rateable  to  the  poor, 
on  the  same  principle  that  the  tithes  themselves  were 
before,b  unless  there  are  express  words  of  exemption  in 
the  act  to  remove  that  rateability.c 

But  if  at  the  time  of  framing  an  inclosure  act,  an  ar- 
rangement be  made  between  the  parson  and  his  pa- 
rishioners, that  the  commutation  rent  in  lieu  of  tithes  shall 
be  paid  to  him  "  free  from  all  taxes  and  other  deductions 
whatsoever,  except  the  land-tax,"  it  is  a  bargain  which 
they  are  competent  to  make ;  and  the  effect  of  it  would  be 
that  the  commutation  rent  would  not  be  liable  to  the  poor 
rate.  In  such  a  case  it  waB  said  by  Abbott,  C.  J.,  "  The 
rector  contends  that  upon  the  feir  construction  of  those 
words,  his  exemption  includes  payments  to  be  made  for 
the  relief  of  the  poor.  His  parishioners,  on  the  other 
hand,  insists  that  taxes  and  deductions  are  not  rates,  and 
therefore  that  the  rector  is  liable  to  payment  of  the  poor- 
rates.  Now  it  has  been  decided  that  parochial  tax  means, 
or  at  least  comprehends,  poor  rate;  and  I  think  most 
correctly.  Is  not  the  poor  rate  a  tax  ?  Would  there  be 
any  thing  absurd  in  speaking  of  a  poor  tax  instead  of  a 
poor  rate  ?  I  consider  the  former  expression  equally  ap- 
propriate with  the  latter;  each  means  merely  that  a  certain 
aggregate  sum  is  to  be  levied  by  division  upon  many ;  and 
the  very  language  of  the  statute  of  Elizabeth  is,  that  a 
fund  shall  be  raised  by  taxation.  Now  money  raised  by 
taxation  is  a  tax.  The  poor  rate  is  money  raised  by  tax- 
ation, ergo,  the  poor  rate  is  a  tax.  I  am  therefore  of  opi- 
nion, that  the  exempting  clause  in  this  act  of  parliament 
includes  the  poor  rates,  and  that  the  plaintiff,  upon  this 
record,  is  entitled  to  judgment." d  And,  d  fortwri,  the 
parson  was  held  not  rateable,  where  in  the  act  it  had  been 
declared  that  the  commutation  rent  was  to  be  paid  free 
from  all  rates,  taxes,  and  deductions  whatsoever. 

*  R.  v.  Lambeth,  1  Str.  524.  *  R.  v.  Boldero,  4  Biro.  &  Cras.  467. 

c  Mitchell  v.  Fordham,  6  Barn.  &  Cres.  274 ;  R.  v.  BoUUro,  inle. 
<*  Per  Abbott,  C.  J.,  in  MitcheU  ?.  Fcrdham. 
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But  where  under  a  similar  arrangement  it  was  declared 
only  that  the  parson  should  receive  the  net  value  of  the 
tithes,  it  was  held  that  this  meant  their  value  deducting 
only  the  expense  of  collecting,  and  not  deducting  also 
local  burthens/ 

It  has  been  decided  that  a  vicar  was  not  liable  to  be 
rated  for  a  rent-charge  payable  in  lieu  of  tithes,  which 
were  not  extinguished  by  the  act,  but  transferred  to 
a  third  party*  It  was  provided  by  an  act  of  parliament 
that  all  lands,  tithes,  and  hereditaments  in  a  parish,  should 
be  enjoyed  by  a  party  in  severalty,  with  all  the  tithes 
arising  from  them  or  any  other  lands,  subject  to  the  pay- 
ment of  the  yearly  sum  of  100/.  to  the  vicar  of  the  parish 
for  the  time  being,  payable  quarterly,  with  a  power  of 
distress ;  and  it  was  held  that  the  vicar  was  not  liable  to 
be  rated  because  the  tithes  were  not  extinguished,  but 
transferred  to  the  owner  of  the  land;  and  that  if  he  was 
rated,  there  would  be  a  double  rating,  that  is,  a  rating  of 
the  transferee  for  the  tithe,  and  of  the  vicar  for  the  money 
payment/  Formerly  it  may  have  been  a  doubtful  ques- 
tion, if  the  parson  let  his  tithes  by  deed,  which  of  the  two, 
the  lessee  or  the  parson,  was  rateable  for  them.  But  all 
questions  of  this  nature  will  now  be  confined  to  those 
cases  only  where  there  has  been  a  private  act  of  parlia- 
ment, or  where  compositions,  confirmed  by  a  decree  of  a 
court  of  equity,  have  not  since  been  set  aside,  and  are 
consequently  valid  by  virtue  of  the  2  &  3  Will.  IV.  c.  100. 
For  in  all  the  ordinary  cases  of  tithe  commuted  under  the 
recent  act,  the  party  on  whom  the  rate  is  to  be  assessed, 
and  the  mode  of  recovering  payment,  are  clearly  desig- 
nated and  expressed.8 

Tithes  and  tithe  rent-charge  are  also  liable  to  the  high-  Highway  rate, 
way  rate.  The  statute,11  directing  this,  made  no  distinction 
between  tithes  of  the  incumbent  and  tithes  appropriate, 
but  directs  the  assessment  to  be  made  upon  every  occupier 
of  lands,  tenements,  woods,  tithes,  &c.  within  the  parish ; 
and  by  the  27th  section  of  stat  6  &  6  Will.  IV.  c.  50, 
which  repeals  the  above  act,  the  highway  rates  are  directed 
to  be  levied  upon  all  property  then  liable  to  be  assessed  to 
the  relief  of  the  poor :  provided  that  the  same  rate  should 
also  extend  to  such  woods,  mines  and  quarries  of  stones, 
or  other  hereditaments,  as  had  theretofore  been  usually 
ntted  to  the  highways. 

The  cases  above  considered  as  to  the  exemption  from 
the  poor  rate  of  compositions  under  an  inclosure  act,  or 

•  See  R.  v.  Lacy.  '  R.  v.  Grtat  Hambledon,  1  Ad.  &  Ell.  145. 

*  Set  port,  h  13  Geo.  3,  o.  78,  t.  45. 
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by  arrangement  between  the  parties,  are  equally  appli- 
cable to  the  case  of  highway  rates.    Thus  a  rector  was 
held  to  be  rateable  to  the  repair  of  the  highways  in  respect 
of  rents  which  were  substituted  for  tithes  under  an  inclo- 
sure  act,  which  directed  that  all  great  tithes  payable  to  the 
rector  of  the  parish  should  be  extinguished,  and  that  the 
commissioners  should  ascertain  the  net  value  of  such  tithes, 
and  affix  a  fair  clear  annual  rent  or  sum  of  money  per  acre 
in  lieu  of  such  tithes,  and  as  an  adequate  compensation  for 
the  same  to  the  rector.h 
Who  is  the  oc-        In  strictness  of  language  there  cannot  be  an  occupier  of 
cupier  of  tithes    tithe;  tithe  in  its  nature  not  being  the  subject  matter  of 
way  Act*   lg     occupation.     But  by  the  occupier  of  tithes  within  the 
General  Highway  Act,  13  Geo.  III.  c.  78,  is  understood  the 
person  who  receives  the  tenth  part  of  the  produce.    When 
the  owner  of  the  tithe  grants  out  and  conveys  any  of  the 
tithe  to  another,  that  other  is  the  occupier.    Where  the 
right  continues  in  himself,  he  is  the  occupier*1    As  for 
example :  A.  being  lessee  of  tithes,  compounded  for  them 
with  the  respective  occupiers  by  parol  agreements,  under 
which  they  retained  the  tithes  accruing  on  their  respective 
lands  to  their  own  use,  with  the  remaining  nine  parts, 
from  which  no  severance  took  place ;  the  tithes  were  not 
bargained  and  sold  when  at  maturity,  but  the  agreements 
were  prospective,  and  had  no  reference  either  to  any  spe- 
cific mode  of  cultivating  the  lands,  or  to  the  amount  of  the 
produce  in  any  particular  year.     The  composition  money 
was  paid  half-yearly,  and  it  was  held  that  the  lessee  was  an 
occupier  of  tithes  within  the  meaning  of  the  words  in  the 
Highway  Act,  and  liable  to  be  rated  as  sucb.k 
Tithes  not  liable      Ft  may  be  here  observed,  that  all  property  forming  part 
to  church  rates.  0f  a  rectory  or  vicarage  is  exempt  from  church  rates,  who- 
ever may  be  the  occupier ;  and  that  no  parson  or  vicar  can 
be  charged  to  the  repairs  of  the  church  of  any  parish  by 
reason  of  their  tithes  or  glebe  therein :  and  the  reason  of 
this  is,  because  out  of  them  they  are  bound  to  repair  the 
chancel,  of  which  liability  we  have  spoken  in  another 
place.1 
Proportions  in        We  next  proceed  to  inquire  the  rule  by  which  tithe 
which  tithe  rent-  rent-charge  is  to  be  rated,  and  the  proportion  relatively 
ra£T  "  *  *    t0  other  *inds  of  property  in  which  the  rate  is  to  be  im- 


No  poor  rate  is  to  be  allowed  by  any  justices,  or  to  be 
of  any  force  which  is  not  made  upon  an  estimate  of  the 

k  Rex  v.  Lacy,  ante.  *  Shelford  on  Tithes,  40. 

*  Chanter  v.  Glubb,  9  Barn.  &  Cres.  479. 

1  17  Viner's  Abr.  577, 578}  and  see  Prideaux  on  Churchwardens,  88,  &c. 
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net  annual  value  of  the  hereditaments  rated, — that  is,  of 
the  rent  at  which  the  same  might  reasonably  be  expected 
to  be  let  from  year  to  year,  free  of  all  usual  tenants  rates 
and  taxes  and  tithe  commutation  rent-charge  (if  any), 
deducting  the  probable  average  annual  cost  of  the  repairs, 
insurance  and  other  expenses  (if  any)  necessary  to  main- 
tun  them  in  a  state  to  command  such  rent.™  This  enact-  All  rates  to  be 
raent  is  an  affirmance  of  the  old  established  rule  of  rating,  ^•JJJj^*11" 
that  all  lands  are  to  be  assessed  in  proportion  to  the  net 
rent  which  a  tenant  at  rack-rent  would  pay,  he  discharging 
all  rates,  charges  and  outgoings.  Thus,  prior  to  the  sta- 
tute above-mentioned,  the  question  for  the  Court  of  Q.  B. 
in  a  case  on  appeal  from  the  sessions  was,  in  effect,  whe- 
ther the  occupier  of  lands  in  a  district  of  the  parish  of 
Pagham,  which  was  liable  to  be  flooded,  and  was  pro- 
tected from  floods  at  a  certain  occasional  expense,  ought 
to  be  rated  at  the  same  sum  as  the  occupier  of  lands  of 
similar  quality  and  of  equal  annual  produce,  lying  in  the 
same  parish,  but  not  liable  to  the  same  expense ;  and  the 
court  was  of  opinion  that  he  ought  not :  and  in  that  case 
Parke,  B.  adds  :  "  It  is  not  material  whether  the  whole  or 
a  certain  aliquot  part  of  the  net  pro6t  be  rated,  provided 
all  lands  of  the  same  description  are  rated  equally  upon 
that  aliquot  proportion  of  the  profit ;  and  in  practice  it  is 
usual,  and  it  is  most  convenient,  to  rate  lands  at  the  rack- 
rent  which  they  would  pay  to  a  landlord,  or  some  certain 
portion  of  H,  the  tenant  paying  all  rates,  charges  and  out- 
goings,— which  is,  in  effect,  rating  according  to  a  part  of  What  is  taken 
the  net  profit  only ;  but  provided  it  be  the  same  aliquot  ^nelaDnual 
part  in  all  cases,  it  makes  no  difference."  u 

Further,  if  the  subject  of  occupation  be  of  a  perishable 
nature,  or  require  any  annual  expense  to  secure  its  exist- 
ence, an  allowance  ought  to  be  made  on  this  account ;  for 
the  total  annual  profit  is  not  the  net  annual  profit,-~a  part 
must  he  set  aside  for  the  restoration  and  maintenance  of 
the  subject  of  occupation.  It  is  on  this  principle  that 
buildings  have  been  permitted  to  be  rated  at  less  in  pro- 
portion than  arable  and  other  land.  The  cases,  especially 
those  of  a  more  recent  date,  in  which  the  principle  of  rating 
has  been  more  fully  discussed  and  considered,  will  be  found 
to  have  established  this  rule  of  rating,  which  is,  in  other 
words,  that  all  lands  are  to  be  assessed  in  proportion  to 
the  net  rent  which  a  tenant  at  rack-rent  would  pay,  he 
discharging  all  rates,  charges  and  outgoings.0 

The  common  law  and  the  statute  having  alike  established  Equality  in 

rating  necessary, 
■  6  St  7  Will.  4,  c.  96,s.  1. 
»  R*x  v.  Adame$,  4  Bam.  &  A<L  61  j  1  Ner.  &  Man.  662.  •  Ibid. 
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Application  of 
these  rules  to 
the  rating  of 
tithe  rent- 
charge. 


Supposed  dif- 
ferent principle 
on  which  tithe 
and  lands  were 
to  be  rated. 


the  above  to  be  the  correct  rule  of  rating,  as  to  the  deduo- 
tions  proper  to  be  made,  another  principle  is  to  be  applied, 
for  the  great  object  to  be  aimed  at  in  every  rate  is  equality ; 
so  that,  whatever  be  the  proportion  in  which,  according  to 
its  true  rateable  value  ascertained  by  the  above  rule,  any 
kind  of  property  is  rated,  the  same  is  the  proportion  in  which 
every  other  kind  of  property  in  the  same  parish  is  to  be 
rated.  These  principles,  if  correctly  applied,  appear  not 
only  to  be  consistent  with  but  necessarily  connected  with 
one  another. 

It  was  however  at  one  time  imagined  that,  as  between 
the  rate  imposed  upon  lands  and  that  imposed  on  tithe 
and  tithe  rent-charge,  there  would  be  no  equality  unless 
the  net  annual  value  of  the  lands  to  be  rated  was  taken  to 
be,  in  addition  to  the  rent  at  which  the  same  might  rea- 
sonably be  expected  to  be  let,  such  further  annual  value  or 
!>rofit  as  the  farmer  might  obtain  in  consequence  of  his 
abour  and  capital  expended  on  them,  or,  which  would 
have  been  the  same  thing,  unless  the  tithe  or  tithe  rent- 
charge  was  rated  proportionably  less*  And  in  fact  it  at 
one  time  appeared  to  be  established  by  the  following  case 
that  such  was  the  correct  mode  of  computation  in  order 
that  equality  might  be  attained ;  for  in  the  case  of  the 
King  v.  Joddrell,*  it  was  said  by  Parke,  J. :  "  The  second 
objection  was,  that  the  farmer's  share  of  profit  ought  to 
have  been  rated,  or,  which  is  the  same  thing,  that  the 
appellant  (the  tithe  owner)  should  have  been  rated  profjor- 
tionably  less ;  and  that  objection  should,  in  our  opinion, 
have  prevailed.  Of  the  whole  of  the  annual  profits  or 
value  of  land,  a  part  belongs  to  the  landlord  in  the  shape 
of  rent,  and  part  to  the  tenant ;  and  whenever  a  rate  is 
according  to  the  rack-rent,  it  is  in  effect  a  rate  on  a  part 
of  the  profit  only.  It  must  therefore,  in  the  next  place, 
be  ascertained  what  proportion  the  rent  bears  to  the  total 
annual  profit  or  value,  and  that  will  show  in  what  propor- 
tion all  other  property  ought  to  be  rated.  If,  for  instance, 
the  rent  is  one-half  or  two-thirds  of  the  total  annual  profit 
or  value  of  land,  the  rate  on  all  other  property  should  be 
on  a  half  or  two-thirds  of  its  annual  value,  in  this  esse 
it  is  clear  that  there  was  a  share  of  profit  received  by  the 
tenant  upon  which  there  has  been  no  rate ;  and  in  that 
respect  tne  farmers  were  assessed  in  a  less  proportion  of 
the  true  annual  profit  or  value  than  the  appellant  The 
sessions  were  therefore  wrong  in  disallowing  this  objection, 
and  they  ought  to  ascertain  the  ratio  which  the  rent  of 
land  bears  to  its  average  annual  profit  or  value,  and  assess 
p  lBam.6tAd.403. 
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the  appellant  for  his  tithe  rent  in  the  same  ratio."  And 
this  doctrine  apparently  was  adopted,  and  the  above  case 
referred  to  as  an  authority  on  this  point  in  a  case  decided 
shortly  afterwards. 

The  following  passage  in  Nolan's  Poor  Laws  is  also  in 
favour  of  the  doctrine.  After  mentioning  the  different 
modes  of  valuation  it  is  there  said,  "  all  these  modes  of 
valuation  proceed  upon  the  assumption,  that  the  rack-rent 
is  the  criterion  of  that  actual  value  upon  which  the  tax  is 
laid :  but  this  principle  is  fallacious ;  rent  being  only  so 
much  of  the  actual  value  as  the  tenant  can  afford  to  pay 
hit  landlord,  deducting  the  expense  of  cultivation,  and  a 
reasonable  remuneration  for  trouble  and  time.  The  rent 
therefore  is  the  landlord's  profit ;  the  reasonable  remune- 
ration is  the  tenant's  profit.  Both  come  from  the  land, 
and  form  parts  of  its  productive  value.  When  land  is  oc- 
cupied by  the  proprietor,  he  receives  both  these  profits; 
when  it  is  demised  to  a  tenant,  they  are  divided."  But  it 
was  well  observed  by  Mr.  Justice  Parke,  in  the  conclusion 
of  his  judgment  in  the  case  of  The  King  v.  Joddrell, 
that  "  although  the  rate  must  be  amended  in  conformity  Difficulty  of 
with  the  principles  there  laid  down,  a  precise  and  accurate  Jp^?Se.UCh 
application  of  those  principles  would  be  impracticable."  p  ip 
And  he  might  have  added,  that  the  amount  of  the  tenant's 
profit  in  proportion  to  rack-rent  would  in  fact  differ  in 
every  conceivable  ratio  in  different  parishes,  or  even  in 
different  parts  of  the  same  parish,  according  to  the  quality 
of  the  land;  nor  does  there  appear  to  be  any  criterion  by 
which  an  approach  to  certainty  could  be  attained. 

But  in  truth  an  ernffis  introduced,  as  we  shall  presently  Error  and  incor- 
«ee  was  observed  by  Lord  Denman,  in  the  use  of  the  words  J^^eof  thc 
"profits"  and  "value"  as  synonymous,  for  the  annual  p  p 
wdue  of  the  land  is  correctly  represented  by  the  rack-rent 
which  the  landlord  obtains  for  it ;  while  the  profit  obtained 
by  the  farmer  is  not  so  much  arising  from  the  land,  as 
from  the  capital  and  industry  he  employs  upon  it ;  and  as 
larger  capital  and  greater  industry  are  employed,  so  pro- 
bably will  that  profit  be  increased.  That  profit  in  fact  is 
only  to  be  obtained  by  applying  the  skill  and  industry 
of  man  to  capital  brought  from  another  source,  and  quite 
independent  of  the  land  itself  The  annual  profit  of  the 
farmer  is  therefore  independent  of  the  land,  it  is  the  profit 
not  of  the  land,  but  of  his  capital  or  stock.  And  as  to  this 
it  is  expressly  said  in  Viner's  Abridgment,1"  a  farmer  is  not 
to  be  taxed  to  the  poor  for  his  necessary  stock  according 
to  the  land  he  holds ;  but  if  he  has  a  superabundant  stock, 
p  16  Yin.  Abr.  426,  Poor,  £.  pi.  6. 
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i.  e.  more  than  the  land  requires,  he  shall  be  taxed  for 
that,"  In  the  margin  it  is  added,  "  it  may  be  laid  either 
on  lands  or  goods ;  but  a  farmer  being  assessed  for  the 
land  he  occupies,  shall  not  be  assessed  for  his  stock  on  it 
necessary  for  manure,  nor  the  profits  for  which  he  has 
been  already  taxed,  but  for  other  stock  he  is  taxable:" 
and  again  it  was  resolved,  by  three  judges  against  Holt, 
C.  J.,  that  a  farmer  shall  not  be  rated  to  the  poor  for  his 
necessary  stock  which  he  uses  on  his  farm,  for  that  would 
be  in  effect  to  make  the  land  pay  twice  for  one  thing,  viz. 
for  the  rent,  and  also  for  the  stock.  But  a  farmer  shall 
be  taxed  for  his  riches  and  stock,  in  case  the  stock  is  more 
than  is  necessary  for  the  carrying  on  his  farming,  and  pay- 
ing his  rent,  for  then  it  is  like  a  stock  in  trade.*1 

But  even  if  the  rate  had  been  assessed  upon  this  stock 
or  capital,  the  inequality,  so  far  from  being  removed,  would 
only  have  been  increased  and  made  more  extensive,  unless 
inquiry  had  been  made  in  every  case  into  the  profits  of 
the  capital  and  labour  of  every  individual  occupier  of 
houses  or  lands  in  the  parish,  and  several  assessments 
made  accordingly. 
The  principle  In  fact  the  rule  which  appeared  to  be  introduced  and 
now  overruled.  sanctioned  by  the  words  of  Mr.  Justice  Parke  in  the  case 
of  The  King  v.  Joddrell,  was  equally  inconsistent  with 
principle  and  authority ;  and  accordingly,  in  the  following 
case  brought  before  the  Court  of  Queen's  Bench,  such  a 
rule  has  been  distinctly  repudiated,  and  the  judgment  upon 
this  point  been  overruled.  In  the  case  of  The  Queen,  t. 
Capel,T  which  was  an  appeal  by  an  incumbent  from  an 
order  of  sessions,  the  appellant  Objected  to  the  assess- 
ment as  unequal  and  illegal,  alleging  that  he  was  rated  in 
a  larger  proportion  to  the  full  yearly  amount  of  the  clear 
profits  of  his  tithes,  and  to  the  full  yearly  value  of  his 
dwelling-house,  than  the  occupiers  of  lands  in  the  parish, 
who  were  not  rated  enough  in  respect  of  their  rateable 
ability  as  such  occupiers,  inasmuch  as  they  were  only 
rated  to  the  amount  of  their  rents,  which  was  a  smaller 

4  IT  any  doubt  coukl  have  existed  ts  to  whether  a  farmer  would  be  liable  to 
be  rated  in  respect  of  his  stock  in  trade,  it  is  presumed  that  it  would  be  now 
removed  by  the  stat.  3  &  4  Vict.  c.  89,  wherebv  it  is  declared,  that  From  and 
after  the  passing  of  that  act,  it  shall  not  be  tawfuf  for  the  ofeneersof  any  pariah, 
township  or  village,  to  tax  any  inhabitant  thereof,  as  such  inhabitant,  in  reaped 
of  his  ability  derived  from  the  profits  of  bis  stock  in  trade,  ox  any  other  pro- 
perty, for  or  towards  the  relief  of  the  poor.  The  duration  of  this  act  was  limited 
to  one  year,  after  which  it  was  declared  that  its  provisions  should  have  na 
eirect ;  but  its  duration  has  been  by  two  subsequent  statutes  extended  to  Oc- 
tober, 1844,  and  will  probably  continue  to  be  extended,  until  its  provisions  shall 
be  incorporated  into  some  general  act  on  the  subject  of  rating. 

r  12  Ad.  &  Ell.  382. 
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proportion  of  the  profits  derived  from  the  land,  than  the 
sum  at  which  the  vicar  was  rated  bore  to  the  yearly  value 
of  hie  tithes ;  and  that  the  said  occupiers  were  not  rated 
for  any  part  of  the  remainder  of  their  profits,  which 
amounted  on  an  average  of  the  parish  to  two-thirds  of 
their  rents :  and  that  the  occupiers  of  shops,  warehouses, 
wharfs  and  factories  in  the  parish  were  not  rated  high 
enough  in  respect  of  their  rateable  ability  as  such  occu- 
piers, inasmuch  as  the  profits  made  from  business  carried 
on  in  the  same,  which  amounted  to  a  sum  equal  to  their 
.  rents,  were  not  included  in  the  estimate  of  the  annual 
value  thereof  to  such  occupiers.  And  he  contended,  that 
tuck  a  reduction  in  the  assessment  an  his  tithes  and  dwell- 
ing-house ought  to  made,  as  would  bear  a  just  proportion 
to  the  assessment  made  on  the  occupiers  of  lands,  shops, 
warehouses,  wharfs  and  factories,  or  that  an  increase  on 
the  assessments  on  the  said  occupiers  iit  respect  of  their 
ability  as  such  occupiers  ought  to  be  made,  in  proportion 
to  their  profits  respectively. 

In  this  case  the  statute  above-mentioned,  6  &  7  Will.  IV. 
c  96,  commonly  called  the  Parochial  Assessment  Act, 
and  which  we  have  already  mentioned  as  giving  the  cor- 
rect rule  of  rating,  was  relied  upon  by  both  parties ;  the 
respondents  contending  for  the  plain  and  obvious  meaning 
of  the  enactment  in  the  first  section ;  the  appellant  con- 
tending that  the  proviso  immediately  following  the  enact- 
ment, at  the  conclusion  of  that  section,  was  intended  to 
apply  to  the  case  of  tithes,  and  that  it  showed  the  exist- 
ence of  the  different  liabilities  in  the  case  of  tithes  and 
lands,  which  it  was  sought  to  establish.  The  words  of 
that  proviso  are  as  follows:  "provided  always,  that  no- 
thing herein  contained  shall  be  construed  to  alter  or  affect 
the  principles  or  different  relative  liabilities  (if  any),  ac- 
cording to  which  the  different  kinds  of  hereditaments  are 
now  by  law  rateable/' 

Lord  Denman  in  giving  judgment  says,  this  rate  strictly 
complies  with  the  enacting  part  of  6  &  7  Will.  IV.  c.  96, 
s.  1 ;  and  if  that  embraces  tithes  as  well  as  land,  and  if 
the  proviso  at  the  end  does  not  interfere,  that  rate  will  be 
gooa,  even  though  it  could  not  be  sustained  on  the  prin- 
ciples laid  down  in  former  decisions.  But,  supposing 
tithes  to  be  within  the  enacting  part,  it  was  strongly  con- 
tended that  they  must  also  be  witnin  the  proviso.  The  lan- 
guage of  this  proviso,  it  must  be  owned,  is  very  inartificial; 
and  loose,  to  a  degree  which  renders  the  discovery  of  a 
definite  meaning  to  all  its  parts  extremely  difficult.  To 
speak  of  the  principles  on  which  rating  has  proceeded  is 
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intelligible?  but  we  also  have  to  deal  with  the  different 
"  relative  liabilities/'  according  to  which  different  kinds  of 
hereditaments  are  "  rateable.'  If  principles  "  and  liabi- 
lities" are  intended  to  express  the  same  thing,  tithes  are 
not  within  the  proviso ;  for  the  titheholder  was  never  rate- 
able on  any  principle  different  from  the  landholder.  But 
the  word  "  liabilities"  is  supposed  to  go  much  further;  and 
to  set  op  the  doctrine  of  uex  v.  JoadreU  to  the  extent  of 
showing  that  land  and  tithes  are  under  "  different  relative 
liabilities/'  which  difference  the  proviso  meant  to  leave 
untouched.  On  this  much  canvassed  decision  we  cannot 
refrain  from  making  some  few  remarks.  1.  It  neither  in- 
troduced, nor  affected  to  introduce,  any  new  law.  On  the 
contrary,  the  court  cited  it  in  a  later  case,  as  a  recognition 
of  the  old  principle  to  which  we  have  alluded.  2.  The 
tithe  owner  had  not  been  allowed  any  deduction  beyond 
the  parochial  ratts,  which  he  paid  on  the  gross  amount  of 
the  corn-rent  substituted  for  his  tithes,  rather,  therefore, 
he  was  not  rated  on  the  principle  of  what  his  own  corn- 
rent  was  worth  to  let  after  the  usual  tenant's  deductions, 
or  it  was  assumed,  contrary  to  the  fact,  that  the  corn-rent 
would  let  for  exactly  its  gross  amount,  deducting  only  the 

Imrochial  rates.  On  the  other  hand,  the  respondents,  the 
and  occupiers,  were  rated  on  their  actual  rents,  although 
it  was  admitted  that  a  profit  accrued  to  them  from  the 
occupation,  beyond  the  rent,  the  interest  of  capital  em- 
ployed, the  expenses  of  cultivation,  and  compensation  for 
trouble,  labour  and  superintendence  :  they  therefore  were 
rated  on  their  rack-rent:  but  it  was  a  rent  manifestly 
below  that  which  the  land  was  annually  worth.  The  ses- 
sions, therefore,  in  effect,  found  that  the  tithe  composition 
was  rated  at  its  yearly  value,  and  the  land  below  its  yearly 
value.  The  language  of  the  court  in  that  case  must  be 
admitted  to  go  further.  It  appears  to  lay  down  the  fol- 
lowing rule,  of  general  application  and  of  great  importr 
ance.  "  Of  the  whole  of  the  annual  profits  or  valae  of 
land,  a  part  belongs  to  the  landlord  in  the  shape  of  rent, 
and  part  to  the  tenant ;  and  whenever  a  rate  is  according  to 
the  rack-rent  (the  usual  and  most  convenient  mode),  it  is,  in 
effect,  a  rate  on  a  part  of  the  profit  only."  Now,  this  im- 
portant sentence  expresses  no  general  proposition  of  law, 
nor  any  conclusion  of  fact  from  any  premises  stated  in  the 
case:  it  is  an  assumption,  in  the  most  general  terms,  upon 
a  point  much  questioned  by  those  who  have  made  such 
matters  their  peculiar  study.  It  is  certainly  inconvenient 
to  make  such  an  assumption ;  the  very  terms  "  profit"  and 
"  value,"  used  as  synonymous,  raise  arguments  as  to  their 
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meaning  •  and  the  whole  proposition  is  controverted.  In 
this  part  of  the  argument,  one  consideration  is  supposed  to 
be  of  the  utmost  weight.  If  the  landlord  held  the  farm 
in  his  own  hands,  the  annual  value  would  consist  of  the 
amount  of  rent  for  which  it  might  be  let,  with  the  addition 
of  the  tenant's  profit.  He  would,  in  that  case,  have  no- 
thing to  deduct  but  the  ordinary  outgoings  and  his  bailiff's 
wages.  But  who  shall  say  that  these  wages  might  not  be 
equal  to  the  estimated  profits  of  the  tenant?  or  in  the 
simpler  case  of  the  owner  being  entirely  his  own  manager, 
that  his  personal  labour,  withdrawn  from  other  profitable 
occupation,  was  not  of  equal  value?  As  a  proposition 
of  law,  we  cannot  assert  this,  nor  as  a  fact  deducible 
from  scientific  axioms  too  clear  for  controversy.  That  No  difference  in 
discussion  we  purposely  decline,  preferring  to  say  merely  the  legal  Habili- 
that  Rex  v.  Joddrell  does  not  convince  us  that  tnere  was  ow^er Midland 
any  difference  in  the  legal  liabilities  of  the  tithe  owner  and  owner, 
the  occupier  of  land.  If  any  case  shall  arise  in  which  the 
facts  show  that  the  rule,  though  formally  applied  accord- 
ing to  the  statute,  will  work  injustice  to  the  tithe  owner, 
there  will  be  no  more  difficulty  in  relieving  him  than  in 
relieving  one  land  owner  as  against  another.  But  the 
fccts  of  this  case  call  for  no  such  interposition. 

It  is  now  therefore  clearly  settled,  that  there  is  no  dif- 
ference between  tithe,  or  tithe  rent-charge,  and  any  other 
hereditaments  in  their  relative  liabilities  to  be  rated ;  but 
that  tithe  and  tithe  rent-charge  are  to  be  rated  upon  an 
estimate  of  their  net  annual  value. 

The  mode  in  which  the  net  annual  value  is  to  be  ascer-  Net  annual 
tained  in  the  case  of  tithes,   and  what  deductions  are  value  of  tithe 
allowed  to  be  made  before  the  rateable  amount  is  fixed,  how'^cw*' 
will  be  seen  from  the  following  parts  of  the  judgment  in  tained. 
the  case  of  The  King  v.  Joddrell  above  mentioned,  and 
which  remain  unaffected  by  any  subsequent  decision.    For 
H  will  have  been  observed,  that  the  case  last  mentioned 
of  The  Queen  v.  Capel,  while  it  over-rules  the  supposed 
principle  which  was  sanctioned  by  the  case  of  The  King 
v.  Joddrell,  recognizes  and  establishes  the  authority  of 
the  last-mentioned  case  in  all  other  respects.    It  was 
there  said  by  Mr.  Justice  Parke,   "  This  was  a  question 
between  the  rector  of  a  parish  and  the  farmers  in  it,  as  to 
the  extent  to  which  he  on  the  one  hand,  and  they  on  the 
other,  ought  to  be  rated.     The  tithes  in  the  parish  were 
extinguished,  and  the  rector  had  a  corn-rent  or  compen- 
sation in  their  stead.     He  was  rated  to  the  full  extent  of 
all  he  received,  with  the  deduction  only  of  what  he  jrnid 
for  parochial  dues.    He  claimed,  as  additional  deduction, 
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the  amount  of  his  land-tax,  the  amount  of  what  he  paid 
for  ecclesiastical  dues  (which  would  include  tenths,  syno- 
dals,  &c),  and  a  compensation  for  performing  or  pro- 
viding for  the  duties  of  his  incumbency.     The  farmers 
were  rated  at  the  bond  fide  amount  of  the  rack-rent  at 
which  the  farms  were  letting,  or  which  they  were  worth 
to  let,  the  tenants  paying  the  corn-rent  or  compensation 
for  tithe ;  and  the  rector  contended  that  they  ought  to  be 
rated  in  addition  upon  that  corn-rent  or  compensation 
they  paid  him,  and  upon  their  share  of  profit  beyond  the 
True  rateable     rent.    The  great  point  to  be  aimed  at  in  every  rate  is 
value  of  pro-      equality ;  and  whatever  is  the  proportion  at  which,  accord- 
perty*  ing  to  its  true  rateable  value,  any  property  is  rated,  is  the 

proportion  in  which  every  other  property  ought  to  be  rated. 
The  first  thing  upon  every  rate,  therefore,  is  to  ascertain 
the  true  rateable  value  of  every  property  upon  which  the 
rate  is  to  be  imposed  ;  and  the  next  to  see  upon  what 

froportion  of  that  value  a  rate  is  in  fact  to  be  imposed, 
n  the  case  of  land,  the  rateable  value  is  the  amount  of 
the  annual  average  profit  or  value  of  the  land  after  every 
outgoing  is  paid,  and  every  proper  allowance  made,  not, 
however,  including  the  interest  of  capital,  as  the  sessions 
have  done,  for  that  is  a  part  of  the  profit.  Tithe  is  an 
outgoing,  and  therefore  the  corn-rent  or  compensation  for 
tithe  in  this  case  is  not  to  be  added  to  the  amount  upon 
which  the  farmer  is  rateable ;  and  in  respect  of  that  por- 
tion of  the  annual  profit  or  value  which  consists  of  tithe 
or  corn-rent,  the  rector  is  himself  to  be  assessed.  The 
last  objection  was,  that  the  appellant  ought  to  have  had 
the  land-tax,  ecclesiastical  dues,  and  the  expenses  of  pro- 
viding for  the  duties  of  incumbency  deducted  from  the 
rateable  value  of  the  tithes.  As  to  the  land-tax,  that  is 
always  in  practice  paid  in  the  first  instance  by  tenants; 
and  whether  it  is  to  be  deducted  or  not  in  this  case  must 
depend  upon  the  answer  to  a  previous  question,  whether 
the  tenants  in  the  parish  deduct  it  from  the  rents  specified 
or  not.  If  they  do,  the  landlord  pays  it,  in  effect,  out  of 
the  rent  he  receives ;  and  the  appellant,  to  be  on  the  same 
footing,  must  do  the  same;  in  that  case  it  must  not  be 
deducted  in  making  the  rate  on  him.  But  if  the  tenants 
pay  the  specified  rents  and  the  land-tax  besides,  then  they 
have,  in  effect,  not  been  rated  upon  that  portion  of  the 
annual  profit  or  value  with  which  the  land-tax  is  paid, 
but  upon  a  part  of  the  residue  only,  after  deducting  the 
land-tax.  Upon  this  supposition  the  appellant  must  also 
be  rated  in  a  proportionate  part  of  his  profit,  after  de- 
ducting the  land-tax.    The  ecclesiastical  dues  ought  to  be 
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allowed*  because  they  are  payable  by  the  appellant  in 
respect  of  his  rectory,  and  tne  profits  of  the  rectory  con- 
stitute the  only  fund  out  of  which  they  can  be  paia ;  but  Expeniet  of 
the  expenses  of  providing  for  the  duties  of  incumbency  providing  for 
ought  not  to  be  deducted,  because  those  duties  are  per-  duties  of  iocum- 
sooa^aod  ought  to  be  performed  personally  by  the  incum-  5S„JtJJl  to  ** 
bent    The  last  objection,  therefore,  ought  to  prevail  in 
part 

Having  ascertained  to  what  rates  tithe  and  tithe  rent-  Mode  of  ^ 
charge  are  liable,  and  in  what  proportions,  on  what  amount,  eovery,  &c.  of 
and  subject  to  what  deductions,  they  are  to  be  assessed,  «*«»  charged 
we  next  inquire  in  what  manner  such  rates  may  be  re-  charge!  ***** 
covered  and  enforced.    This  is  now  regulated  by  the  Act 
for  the  Commutation  of  Tithes,  by  which  it  is  declared/ 
that  all  rates  and  charges  to  which  any  tithe  rent-charge 
is  liable  shall  be  assessed  upon  the  occupiers  of  the  lands 
out  of  which  such  rent-charge  shall  issue ;  and  in  case 
the  same  shall  not  be  sooner  paid  by  the  tithe  owner,  they 
may  be  recovered  from  such  occupier  in  like  manner  as 
any  poor  rate  assessed  on  bim  in  respect  of  such  lands. 
And  any  occupier  holding  such  lands  under  any  landlord, 
and  who  shall  have  paid  any  such  rate  or  charge  in  respect 
of  any  such  rent-charge,  shall  be  entitled  to  deduct  the 
amount  thereof  from  the  rent  next  payable  by  him  to  his 
landlord ;  and  any  landlord  or  owner  in  possession  who 
shall  have  paid  any  such  rate  or  charge,  or  from  whose 
rent  the  amount  of  any  such  rate  or  charge  shall  have  been 
so  deducted,  shall  be  entitled  to  deduct  the  amount  thereof 
iron  the  rent-charge,  or  by  other  lawful  ways  and  means 
to  recover  the  same  from  the  tithe  owner,  his  executors  or 
administrators:  provided,  that  the  tithe  owner  shall  have  Right  of  tithe 
and  be  entitled  to  the  like  right  of  demanding,  inspecting  owner  u>  in- 
and  taking  copies  of  every  assessment  containing  such  rate  iPect  the  rlte' 
or  charge,  aced  of  appeal  against  the  same,  and  the  like 
power  of  prosecuting  such  appeal,  and  the  like  remedies 
in  respect  thereof,  a*  any  occupier  or  rate  payer  has  or  may 
have  in  the  case  of  poor  rates*  although  such  charge  or  rate 
is  by  this. act  made. assessable  upo*t  the  occupier,  and  the 
owner  of  the  rent-charge  is  not  mentioned  by  name  in  such 
assessment* 

The  churchwardens  and  overeeers  of  the  poor  are  to 
allow  any  inhabitant  to  inspect  the  poor  rates,  and  to  take 
copies ;  and  a  penalty  of  20i  is  imposed  for  refusing  such 
inspection  and  copies/  But  the  demand  of  an  inspection 
must  be  made  at  a  reasonable  time  and  place ;  and  there- 
fore, where  the  demand  was  made  at  a  parishioner's  own 
•  «&7  Wilt  4,  c.71,  i.70,  t  l7Ge©.2,  c.  3.  m.2,3. 
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bouse  at  8  o'clock  in  the  evening,  and  not  at  the  house  of 
the  overseer,  no  penalty  was  incurred  by  the  refusal.11 

The  provisions  of  the  17  Geo.  II.  c.  3,  appear  to  be 
superseded  by  those  of  the  6  &  7  Will.  IV.  c.  96,  which  pro- 
vides, that  any  person  rated  to  the  relief  of  the  poor  of  the 
parish,  in  respect  of  which  any  rate  shall  be  made,  may  at 
all  seasonable  times  take  copies  thereof,  or  extracts  there- 
from, without  paying  any  thing  for  the  same ;  and  in  case 
the  person  or  persons  having  the  custody  of  such  rate 
shall  not  permit  such  person  or  persons  so  rated  as  afore- 
said to  take  such  copies  or  extracts,  the  person  or  persons 
not  permitting  such  copy  or  extract  to  be  made  shall  forfeit 
and  pay  any  sum  not  exceeding  6/.,  to  be  recovered  in  a 
summary  way  before  any  justice  of  the  peace  having  juris- 
diction in  the  parish  or  place. 

It  would,  however,  lead  us  too  widely  from  our  present 
subject,  if  we  were  here  to  enter  upon  and  explain  those 
remedies  of  the  rate  payer,  which  are  above  alluded  to; 
for  these  the  reader  is  referred  to  those  works  which  have 
treated  more  particularly  of  the  law  of  rating.* 

It  was  said  by  Mr.  Justice  Taunton,  in  The  King  v. 
The  Justices  of  Sussex ,y  that  where  compositions  for  tithes 
were  entered  into  by  the  rector,  the  parish  had  a  right  to 
put  his  name  upon  the  rate  for  the  entire  sum,  that  they 
might  have  his  responsibility  for  the  whole.     If  that  be  so, 
it  does  not  appear  to  be  altered  or  affected  by  the  wordi 
of  the  act  last  mentioned. 
Assessment  may      By  the  statute  7  Will.  IV.  &  1  Vict.  c.  69,"  it  is  enacted, 
<£  ?erdoNaod"  *at  a'*  rates  an(*  c^aTge8>  to  which  any  tithe  rent-charge 
or  on  tithe         8^a^  be  liable,  may  be  assessed  upon  the  owner  of  the 
owner.  rent-charge ;  but  it  does  not  state  positively  that  it  ihall 

be  assessed  upon  him ;  and  it  is  presumed,  therefore,  that 
whether  assessed  upon  the  tithe  owner,  or  upon  the  owner 
of  lands  out  of  which  the  rent-charge  shall  issue,  according 
to  the  provisions  of  the  first  mentioned  act,a  it  would  in 
either  case  be  equally  correct,  and  that  no  objection  couM 
be  raised  to  such  a  rate.  But  in  order  to  provide  more 
particularly  for  the  distinguishing  the  several  interests  in 
respect  of  which  the  rate  is  imposed,  and  to  prevent  any 
confusion  as  to  liability  in  respect  of  the  rent-charge,  and 
the  land  upon  which  it  is  charged,  it  is  enacted  by  the  2 
&  3  Vict.  c.  62,  that  the  assessor  or  collector  of  any  rate 
on  tax  shall,  within  forty  days  after  a  notice  in  writing 

■  Spentvliy  v.  Robinson,  3  Barn,  k  Crass.  668% 

*  See  Dickenson's  Quarter  Sessions;  Theobald  on  the  Poor  Laws;  Arcs* 
bold,  tit.  Poor ;  17  Geo.  2,  c.  3 ;  6  fie  7  Will.  4.  c.  96. 
y  3  Ner.  &  Man.  36ft.  *  Sect.  8.  •  6  &  7  Will.  4,  c  71,  a,  7(1 
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signed  by  any  land  owner  or  tithe  owner  interested  therein, 
specify  in  his  assessment  made  for  the  purpose  of  levying 
and  collecting  such  rate  or  tax,  the  names  of  the  several 
occupiers  of  tithes,  lands  and  tenements  subject  to  such 
rate  or  tax,  as  well  as  the  sum  assessed  on  the  tithes,  lands 
or  tenements  held  by  each  occupier.5    The  whole  or  any  Mode  of  reco- 

Crt  of  the  rate  thus  assessed  upon  the  tithe  owners  may  very  when  **- 
recovered  from  any  one  or  more  of  the  occupiers  of  the  SJJ^JJJJ* 
lands  out  of  which  such  rent-charge  shall  issue,  in  case  the 
same  shall  not  be  sooner  paid  by  the  owner  of  the  rent* 
charge  upon  which  it  is  assessed,  in  the  same  manner  as 
any  poor  rate  assessed  upon  such  occupier  in  respect  of  the 
lands  in  his  occupation  may  be  recovered.  Twenty-one 
days'  notice  in  writing,  previous  to  any  one  of  the  half- 
yearly  days  of  payment  of  the  rent-charge,  must  be  given 
to  the  occupier.  And  the  collector's  receipt  for  the  pay- 
ment of  such  rates  and  charges  shall  be  received  in  satis- 
faction of  so  much  of  the  rent-charge  by  the  owner  thereof. 
But  no  occupier  shall  be  liable  to  pay,  at  any  one  time,  in 
respect  of  such  rates  and  charges,  any  greater  sum  than 
the  rent-charge  payable  in  respect  of  the  lands  occupied 
by  him  in  the  same  parish  shall  amount  to  for  the  current 
half  year  in  which  such  notice  shall  have  been  given.6 


Section  10. 
Recovery  of  Tithe  Rent-charge. 

Tithe  rent-charge  is  now  made  recoverable  by  distress 
and  entry,  that  is,  the  remedy  is  directly  upon  the  land 
charged ;  but  no  party  is  personally  liable  to  pay  it,d  so 
that  the  remedy  cannot  be  by  action. 

If,  therefore,  the  rent-charge  remain  unpaid  for  twenty-  By  distress  and 
one  days,  power  is  given  to  distrain  after  ten  days'  notice  entTy. 
in  the  same  manner  as  for  rent  reserved  on  a  common 
lease  for  years ;  but  not  more  than  two  years'  arrears  can 
be  recovered.     If  the  rent-charge  be  in  arrear  for  forty 
days,  and  there  shall  be  no  sufficient  distress  on  the  pre- 
mises, any  judge  of  the  courts  of  record  at  Westminster 
may,  upon  affidavit  of  the  facts,  order  a  writ  to  be  issued, 
directed  to  the  sheriff  of  the  county  in  which  the  lands  are 
situate,  requiring  him  to  summon  a  jury  to  assess  the  ar-  Mode  of  pro- 
rears  of  rent-charge  remaining  unpaid,  and  to  return  the  ceeding. 
inquisition  thereupon  taken.    A  copy  of  this  writ,  and  a 

h  2  U  3  Vict.  c.  62,  s.  3.  «  7  Will.  4  &  1  Vict.  c.  69,  s.  8. 

*  6&7  WM.4,c.71,s.67. 
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Id  cue  of 
Quakers. 


To  what  lands 
the  power  of 
distress,  flic, 
extends. 


notice  of  the  time  and  place  of  its  execution,  is  to  be  given 
to  the  owner  of  the  land,  or  left  at  his  last  known  place  of 
residence,  or  with  his  agent,  ten  days  previous  to  its  exe- 
cution. This  writ  the  sheriff  is  required  to  execute;  and 
the  costs  of  the  inquisition  are  to  oe  taken  by  the  proper 
officer.  The  owner  of  the  rent-charge  may  then  sue  out  a 
writ  of  habere  facias  possessionem,  directed  to  the  sheriff, 
commanding  him  to  cause  the  owner  of  the  rent-charge  to 
have  possession  of  the  lands  chargeable  therewith  until  the 
arrears  of  rent-charge  found  to  be  due,  and  the  said  costs, 
and  also  the  costs  of  such  writ  and  executing  the  same,  and 
of  cultivating  and  keeping  possession  of  the  lands,  shall 
be  fully  satisfied  :  provided,  that  not  more  than  two  years' 
arrears  over  and  above  the  time  of  such  possession  shall 
be  at  any  time  recoverable.* 

The  party  taking  possession  may  be  called  to  account 
for  the  profits  of  the  land,  and  of  the  receipts  and  pay- 
ments in  respect  thereof,  by  the  order  of  any  such  judge 
as  before  mentioned ;  and  when  he  has  accounted,  a  writ 
of  supersedeas  to  the  before-mentioned  order  may  be  issued, 
and  by  rule  or  order  of  court  such  judge  may  from  time  to 
time  give  such  summary  relief  to  the  parties  as  he  may 
think  fit/ 

Distresses  to  be  made  under  these  provisions  upon  the 
lands  of  Quakers  may  be  made  upon  their  goods,  &c, 
whether  on  the  premises  or  elsewhere.  And  in  all  cases 
of  such  distresses,  the  goods,  &c.  may  be  sold  without  its 
being  necessary  to  impound  or  keep  them.  But  no  writ 
shall  be  issued  for  assessing  or  recovering  any  rent-charge 
payable  in  respect  of  any  lands  in  the  possession  of  such 
persons,  unless  it  shall  have  been  in  arrear  for  forty  days 
next  after  any  half-yearly  day  of  payment,  without  the 
owner  of  the  rent-charge  being  able  to  find  any  goods,  &c, 
either  on  the  premises  or  elsewhere,  liable  to  be  distrained, 
sufficient  to  satisfy  the  arrears  to  which  the  lands  are  liable, 
together  with  the  costs  of  the  distress.8 

It  has  been  observed  that,  in  consequence  of  the  word 
elsewhere  being  inserted  in  the  second  place,  the  owners 
of  the  rent-charge  may  have  some  difficulty  in  ascertaining 
the  fact  whether  a  Quaker,  who  resides  at  a  distance,  has 
goods  liable  to  be  distrained.  Before  the  writ  is  issued, 
an  affidavit  of  the  facts  will  be  required ;  one  of  which  will 
be,  that  the  person  entitled  to  the  rent-charge  cannot  find 
any  goods  to  distrain  .h 

Notwithstanding  the  apportionment  of  the  rent-charge, 


«  Sect.  82. 
s  Sect.  84. 


'  Sect.  83. 

*  Shelfoid  on  Tithes,  271. 
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the  powers  of  distress  and  entry  for  recovery  of  it  are  to 
extend  to  all  lands  within  the  parish,  which  may  be  occu- 
pied by  the  owner  under  the  same  landlord,  whether  the 
arrears  may  have  been  chargeable  on  the  lands  on  which 
such  distress  is  taken,  or  upon  any  other  so  occupied.1 

If  the  rent-charge  to  be  recovered  does  not  exceed  ten  Summary  juru- 
pounds,  or  if,  in  the  case  of  Quakers,  it  does  not  exceed  f**°n  for  reco" 
fifty  pounds,  and  also  if  there  is  no  claim  of  prescriptive 
exemption  or  modus  in  the  case,  the  party  to  whom  it  is 
payable  is  to  make  complaint  to  one  or  more  justices  of 
the  peace,  who  may  summon  the  party  against  whom  the 
complaint  is  made  to  appear  before  him  or  them,  and  ad- 
judge the  case  in  writing  under  their  hands  and  seals,  and 
also  such  costs,  not  exceeding  ten  shillings,  as  shall  appear 
just;  or  they  may  give  costs,  not  exceeding  the  same 
amount,  to  the  party  prosecuted,  if  they  find  the  complaint 
false  and  vexatious.  From  the  decision  of  the  justices  an  Appeal, 
appeal  is  given  to  the  sessions ;  and  if  the  sessions  confirm 
the  order  of  the  justices,  they  may  rive  such  costs  against 
the  appellant  as  may  seem  just  ana  reasonable.11  Where 
the  justices  are  patrons  of  the  church,  the  parties  are  to 
be  summoned  before  the  justices  of  an  adjoining  county, 
riding  or  division.1 

No  proceeding  may  be  had  in  any  other  court  to  recover 
tithes  or  tithe  rent-charge  under  the  value  of  ten  pounds, 
according  to  these  provisions,  except  in  the  cases  before 
mentioned,  where  the  liability  of  the  party  is  disputed  ;m 
and  the  effect  of  this  provision  has  been  held  to  be  to  oust 
the  jurisdiction  of  the  Ecclesiastical  Court  altogether  in 
such  cases ;  so  that  a  prohibition  might  be  granted,  if  that 
court  should  attempt  to  enforce  an  undisputed  payment 
under  the  above  sum."  The  other  provisions  of  the  act  last 
referred  to  contain  some  further  directions  as  to  the  reco- 
very of  tithe;  which,  however,  have  been  embodied  in  the 
other  provisions  mentioned  in  this  section,  and  the  act  con- 
taining which  was  passed  subsequently. 

i  Sect.  85. 

k  7  &  8  Will.  3,  c.  6 ;  3 &  4  Anne,  c.  18 ;  63  Geo.  3,  c.  127 ;  R.  ▼.  Jtferiet, 
1B.&C.604. 
1  7  Geo.  4,  c.  15.  »  5  &  6  Will.  4,  c.  74. 

■  Richard*  ▼.  Dyks,  2  Gale  &  Dav.  493. 
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CHAPTER  III. 

OF  OFFERINGS  AND  OBVENTIONS. 


Definition  of. 


Are  not  due  of 
common  right. 


But  by  custom 
only. 


Offerings,  &c.  are  defined  by  the  canonists  to  be, il  What- 
soever things  are  offered  by  pious  and  faithful  Christians 
to  God  and  holy  Church,  whether  of  things  real  or  per- 
sonal, and  whether  they  are  bequeathed  by  will  or  given 
in  any  other  manner."*  And  if  such  a  definition  be  cor- 
rect, it  would  appear  that  such  offerings  cannot  be  due  of 
common  right ;  but  that  having  been  originally  given  by 
the  pious  and  faithful,  the  custom  of  giving  them  generally 
began  to  be  observed  in  certain  places ;  the  observance  of 
which  custom  would  now,  wherever  it  has  been  thus  esta- 
blished, be  compelled.  It  may  be  true  that  it  appears 
from  the  canons,  that  while  some  offerings  were  free  and 
voluntary,  others  were  certain  and  obligatory ;  but  as  the 
canons  could  not  bind  the  laity  to  a  payment  to  which 
they  were  not  otherwise  compelled,  these  certain  and  obli- 
gatory payments  must  be  taken  to  be  such  as  are  due  by 
custom. 

It  has  been  doubted  whether  Easter  offerings  are  not  a 
composition  for  personal  tithes  ;b  but  the  matter  is  alto- 
gether speculative,  nor  can  anything  be  asserted  on  the 
subject  with  reasonable  certainty.  It  is  certain,  however, 
that  personal  tithes  were  never  due  of  common  right,  but 
only  by  special  custom ;  so  that  if  Easter  offerings  were  a 
compensation  for  them,  all  claims  of  such  offerings  as  dae 
of  common  right  must  be  abandoned.  There  are,  nowever, 
some  authorities  in  support  of  the  common  law  right  to 
Easter  offerings,  and  which  would  seem  to  warrant  the  pro- 
position that  they  are  due  at  the  rate  of  two-pence  for  every 
Eerson  of  sixteen  years  of  age  and  upwards.0  On  the  other 
and,  it  has  been  expressly  laid  down  that  Easter  offerings 
are  due  by  custom  only.d  But  these  authorities  may  pro- 
bably be  satisfactorily  reconciled  by  supposing  that  in  every 
authority,  which  would  appear  to  be  in  favour  of  the  common 
law  right,  and  of  a  particular  sum,  the  court  was  alluding 

*  2  Inst.  439 ;  Wats.  c.  52 :  Degge,  p.  ii.  c.  23.  #- 

b  See  1  E.  fit  Y.  818 ;  2  Wood,  280.  c  Lawrence  v.  Jonet,  Bunb.  173. 

«  it.  v.  Reevei,  2  E.  &  Y.  55. 
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to  the  case  actually  before  them,  in  which  a  custom  had 
in  fact  been  proved.   For  as  to  the  sum  of  two-pence,  above  \ 

mentioned,  it  would  be  difficult  to  discover  now  or  upon 
what  authority  that  particular  sum  came  to  be  fixed  on. 
None  of  the  earlier  ecclesiastical  writers  make  any  allusion 
to  the  payment  of  any  particular  sum  as  generally  payable 
even  by  custom.  Watson,  indeed,  says  that  there  are  in 
many  places,  by  custom,  two-pence  payable  for  every  com- 
municant; and  in  certain  cases  decided  in  1740, 1741,  the 
Court  of  Exchequer  ordered  payments  of  two-pence  a-head 
for  every  person  above  the  age  of  sixteen  to  be  established 
as  moduses  or  customary  payments.6  But  a  special  cus- 
tom may  be  proved  for  the  payment  of  a  greater  or  a  less 
sum  than  two-pence  a-head ;  or  there  may  be  a  custom  for 
the  master  of  a  family  to  pay  a  certain  gross  sum  of  money 
for  Easter  offerings  for  all  the  persons  in  his  family/  And 
it  may  be  observed,  that  such  customs  are  inconsistent 
with  the  notion  that  two-pence  a-head  could  be  payable 
of  common  right 

As  to  the  time  at  which  these  offerings  would  be  pay-  At  what  time 
able,  it  is  declared  by  the  statute  2  &  3  Edw.  IV.  c.  13,  payable, 
that  all  and  every  person  or  persons  who  by  the  laws  or 
customs  of  this  realm  ought  to  make  or  pay  their  offerings, 
shall  yearly  well  and  truly  content  ana  pay  the  same  to 
the  parson,  vicar,  proprietor,  or  their  deputies  or  farmers, 
of  tne  parishes  where  they  shall  dwell  or  abide,  and  that 
such  four  offering  days  as  at  any  time  theretofore,  within 
the  space  of  four  years  last  past,  had  been  used  or  accus- 
tomed for  the  payment  of  the  same ;  and  in  default  thereof 
to  pay  for  the  said  offerings  at  Easter  then  next  following. 
But  this  statute,  as  has  been  observed  by  several  writers, 
refers  not  to  voluntary  offerings,  but  only  to  such  as  were 
established  to  be  due  by  custom.  And  Dr.  Burn  observes, 
that,  concerning  the  offerings  at  Easter,  it  is  directed  by 
the  rubric  at  the  end  of  the  communion  service,  that  yearly 
at  Easter  every  parishioner  shall  reckon  with  the  parson, 
vicar  or  curate,  or  his  or  their  deputy  or  deputies,  and  pay 
to  them  all  ecclesiastial  duties,  accustomably  due,  then  at 
that  time  to  be  paid.8 

If  there  is  no  ouestion  about  the  custom,  and  that  is  How  recover* 
clearly  admitted,  Easter  offerings  may  be  sued  for,  and  able, 
ought  to  be  sued  for,  in  the  spiritual  court;  but  the  spi- 
ritual court,  as  has  been  before  observed,  can  have  no 

e  2  Wood  390  398. 

1  Wright  V.  ELderton,  1  Wood,  618:  1  E.  fie  Y.  694:  Kirkby  ▼.  Redhead, 
lWood;i9. 
*  Burn's  £.  L.,  Offerings. 
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power  to  determine  the  existence  or  non-existence  of  a 
custom.  If,  therefore,  the  custom  were  disputed,  the  eccle- 
siastical judge  would  not  be  permitted  to  proceed  in  the 
suit;  and  if  ne  did  so,  the  party  might  have  a  prohibition, 
for  the  custom  must  be  tried  at  common  law.  Whether 
Easter  offerings  could  be  recovered  by  a  suit  in  a  court  of 
equity  appears  doubtful.  The  result  of  the  authorities  ap- 
pears to  be,  that  in  a  suit  for  tithes  the  bill  might  pray  an 
account  of  Easter  offerings  also,  but  that  neither  could  a 
bill  be  filed  for  an  account  of  Easter  offerings  only,  nor 
would  any  decree  be  made  as  to  them  if  an  account  of 
them  had  been  prayed  in  a  suit  for  tithes,  and  the  bill  as 
to  tithes  had  been  dismissed.1* 

It  would,  however,  appear  very  improbable  that  the 
amount  of  Easter  offerings  sought  to  be  recovered  should 
exceed  the  sum  of  10/.,  in  which  case  the  mode  of  recovery 
would  be  the  same  as  that  already  spoken  of  for  the  re- 
covery of  tithes  which  do  not  exceed  that  value ;  and  every 
other  mode  of  recovery,  except  that  of  proceeding  under 
the  summary  jurisdiction  there  mentioned,  is  altogether 
superseded.1 

Mortuaries  are  another  species  of  customary  payments, 
as  to  which  there  never  has  been  any  doubt  but  that  they 
are  payable  by  special  custom  only ;  and  they  are  said  to 
have  been  given  pro  recompensatione  subtractions  decima- 
rnm  personalium,  necnon  et  ob!ationum.k  The  payment  of 
them  appears  to  have  been  decreed  by  a  provincial  canon 
made  in  the  year  1378,  but  there  is  no  authority  to  show 
how  far  the  canon  was  ever  obeyed,  for  the  laity  could 
never  have  been  bound  by  it.  It  is  probable,  however, 
that  shortly  previous  to  the  Reformation  some  considerable 
disputes  had  taken  place  respecting  the  payment  of  these 
mortuaries,  for  in  the  21st  year  of  Henry  VIII.1  we  find 
a  statute  passed  for  restraining  the  excessive  exaction  of 
them;  by  which  act  it  was  enacted,  1.  That  no  mortuary 
should  be  paid  where  the  goods  of  the  deceased  were  under 
the  value  of  ten  marks.     2.  That  no  mortuaries  should  be 

fiven  or  demanded,  except  in  those  places  where  they  had 
een  used  to  be  paid  or  given.  3.  That  there  should  be 
but  one  mortuary  paid  for  one  person,  and  after  the  rate, 
that  where  the  moveable  goods  were  of  the  value  of  ten 
marks  and  under  thirty  pounds,  after  all  debts  paid,  three 
shillings  and  four-pence.  Where  the  value  amounted  to 
thirty  pounds  and  under  forty  pounds,  six  shillings  and 

■»  See  Vernon  v.  Sloone,  Gw.  889;  2  E.  &  Y.  169  j  Lawrence  ▼.  Yeatee,  2 
Wood,  276 ;  1  E.  &  Y.  828  ;  Baker  v.  Atkill,  2  E.  &  Y.  415. 
»  See  6  &  7  Will.  4,  c.  74.  k  2  Init.  491.  «  C.  6. 
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eight-pence.  If  they  were  of  the  value  of  forty  pounds 
and  upwards,  ten  shillings.  4.  That  no  mortuary  should 
be  paid  for  any  married  woman,  child  or  person  not  keep- 
ing house,  nor  for  any  wayfaring  man  or  person  who  did 
not  reside  where  he  died ;  but  that  the  mortuaries  of  such 
non-resident  persons  should  be  paid  at  their  usual  place 
of  abode.  5.  That  parsons,  vicars,  curates,  parish  priests 
and  other  spiritual  persons  may  receive  bequests  or  legacies 
notwithstanding  the  act.  6.  No  mortuaries  to  be  paid  in 
Wales,  Calais  or  Berwick,  except  where  they  have  been 
usually  paid.  7.  That  the  four  Welsh  bishops  may  take 
mortuaries  notwithstanding  the  act.  8.  That  where  less 
than  the  rates  aforesaid  have  been  paid,  the  same  pay- 
ments shall  continue ;  but  that  no  mortuary  shall  be  taken 
in  such  places  for  persons  exempted  by  the  act. 

Tithes  in  the  city  of  London  are  a  customary  payment,  Tithes  in  the 
which  seems  to  partake  more  of  the  nature  of  the  payments  dlJ  cf  London- 
spoken  of  in  the  present  chapter  than  of  tithes ;  Dut  the 
special  custom  has  been  clearly  established,  and  the  pay- 
ment is  not  voluntary.  These  tithes,  or  substitutions  tor 
tithes,  are  an  assessment  upon  each  house  in  proportion  to 
the  rent,  and  a  variety  or  cases  have  been  decided  con- 
nected with  this  subject ;  but  as  it  is  one  of  local  interest 
only,  and  unconnected  with  the  general  subject  of  tithes 
or  offerings,  it  would  be  too  great  a  deviation  from  the  pur- 
pose of  this  work  to  enter  more  fully  into  the  subject."1 

Easter  offerings,  mortuaries  and  surplice  fees  may  now  offerings,  &c. 
be  commuted  for  a  certain  sum,  by  a  parochial  agreement  at  m»y  he  com- 
any  time  before  the  confirmation  of  tne  apportionment  after  mutcd' 
a  compulsory  award  for  commutation  of  tithes ;  but  the 
payments  so  fixed  must  be  made  payable  on  the  same  days 
as  the  tithe  rent-charge,  and  they  are  made  recoverable  in 
the  same  manner.     It  is  left  to  the  judgment  of  the  com- 
missioners to  decide  what  provisions  and  powers  in  the 
acts  for  the  commutation  of  tithes,  as  to  parochial  agree- 
ments, shall  be  applicable  to  agreements  of  this  kind.0 

*  For  i  he  law  on  this  subject  see  2  Eagle  on  Tithes,  ch.  17. 
»  2  &  3  Vict.  c.  62,  s.  9. 
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CHAPTER  IV. 

OF  FIRST  FRUITS  AND  TENTHS,  AND  OF  THEIR 
APPLICATION. 

Primer  seisin.  Reliefs,  which  were  incident  to  all  the  feudal  tenures, 
were  a  sum  of  money  paid  to  the  lord  by  the  heir  upon 
his  first  coming  to  the  estate ;  and  of  a  nature  somewhat 
similar  to  this  was  primer  seisin,  another  feudal  burthen! 
which  was  only  incident  to  the  king's  tenants  in  capite, 
and  which  was  a  right  which  the  king  had,  when  any  of 
his  tenants  in  capite  died  seised  of  a  knight's  fee,  to  receive 
of  the  heir  (provided  he  were  of  full  age)  one  whole  year's 
profits  of  the  lands,  if  they  were  in  immediate  possession, 
and  half  a  year's  profits  if  the  lands  were  in  reversion 
expectant  on  an  estate  for  life.* 

This  practice  seems  not  to  have  long  obtained  in  Eng- 
land, if  ever,  with  regard  to  tenure  under  inferior  lords; 
but  as  to  the  king's  tenures  in  capite,  the  prima  tetiina 
was  expressly  declared,  under  Henry  III.  and  Edward  II., 
to  belong  to  the  kins  by  prerogative,  in  contradistinction 
to  other  lords.  The  king  was  entitled  to  enter  and  receive 
the  whole  profits  of  the  land  till  livery  was  sued ;  which 
suit  being  commonly  made  within  a  year  and  a  day  neit 
after  the  death  of  the  tenant,  in  pursuance  of  the  strict 
feudal  rule,  therefore  the  king  used  to  take  as  an  average 
the  first  fruits,  that  is  to  say,  one  year's  profits  of  the 
lands. b 
The  origin  of  In  this  feudal  custom  we  have  the  origin  of  the  payment 
first  fruits.  0f  the  first  fruits  of  benefices  :  for  the  popes  claimed  to  be 
the  feudal  lords  of  the  church ;  and,  in  analogy  to  the 
custom  just  mentioned,  they  laid  claim  to  profits  of  the 
first  year  upon  the  institution  of  every  clergyman.  The 
first  introduction  of  this  claim  appears  to  nave  been  by 
Pandulph,  the  pope's  legate  during  the  reigns  of  John  ana 
Henry  III.,  but  at  that  time  in  trie  see  of  Norwich  only, 
and  afterwards  attempted  to  be  made  universal  by  Popes 
Clement  V.  and  John  XXII.  But,  as  in  most  cases  of 
this  kind,  the  exact  time  of  their  introduction,  as  a  tax 
generally  acquiesced  in,  is  not  certain.  And  it  is  said,  with 
probability,  to  have  been  a  tribute  gradually  by  little  and 
little  imposed,  in  the  first  place  on  such  vacant  benefices 

*  Co.  Litt.  77  j  2  Black.  Com.  66.  b  Ibid. 
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as  the  pope  had  himself  bestowed ;  and  certainly  there  is 
nothing  to  lead  to  the  belief  that,  as  a  mere  claim  of  a 
payment  to  the  pope,  first  fruits  were  ever  universally,  or 
even  generally,  admitted  in  this  country  until  the  temporal 
power  and  interest  came  to  unite  with  that  of  the  spiritual, 
for  the  purpose  of  exacting  them.  This  seems  to  have  been 
in  the  year  1263,  when  Pope  Innocent  IV.  gave  the  first 
fruits  and  tenths  to  King  Henry  III.  for  three  years, 
which  occasioned  a  taxation  in  the  following  year,  some- 
times called  the  Norwich  Taxation,  and  sometimes  Pope 
Innocent's  Valor.c 

And  this  seems  to  confirm  the  above  supposition  ;  for  it 
is  not  probable  that  the  pope  would  have  riven  up  such 
a  revenue  for  three  years,  if  he  had  been  able  to  collect  it 
generally  for  himself;  but  if  the  claim  had  not  then  been 
generally  acquiesced  in,  it  would  have  been  a  stroke  of 
policy  in  order  thereby  to  get  a  confirmation  of  a  doubtful 
claim.  In  1288,  Pope  Nicholas  IV.  granted  the  tenths  to 
King  Edward  I.  for  six  years,  towards  defraying  the  ex- 
penses of  an  expedition  to  the  Holy  Land  ;  and  that  they 
might  be  collected  to  their  full  value,  a  taxation,  by  the 
king's  precept,  was  begun  in  that  year,  and  finished,  as 
to  the  province  of  Canterbury,  in  1291,  and  as  to  that  of 
York,  m  the  following  year,  the  whole  being  under  the 
direction  of  John,  Bishop  of  Winchester,  and  Oliver,  Bishop 
of  Lincoln.*1 

But,  nevertheless,  it  appears  that  in  the  same  reign,  at 
a  parliament  held  at  Carlisle,  great  complaint  was  made 
of  intolerable  oppressions  of  churches  and  monasteries  by 
William  Testa  (called  Mala  Testa)  and  the  legate  of  the 
pope,  and  principally  concerning  first  fruits;  at  which 
parliament  the  king,  by  the  assent  of  his  barons,  denied 
the  Dayment  of  first  fruits  of  spiritual  promotions  within 
England,  which  were  founded  by  his  progenitors,  and  the 
nobles  and  others  of  the  realm,  for  tne  service  of  God, 
alms  and  hospitality.  And  to  this  effect  he  wrote  to  the 
pope;  and  thereupon  the  pope  relinquished  his  demand 
of  first  fruit  of  abbeys;  in  which  parliament  the  first  fruits 
for  two  years  were  granted  to  the  king.* 

The  tenths,  or  decimae,  were  the  tenth  part  of  the  an-  Tenths* 
nual  profit  of  each  living  by  the  same  valuation,  which 
was  also  claimed  by  the  holy  see,  under  no  better  pre- 
tence than  a  strange  misapplication  of  that  precept  of  the 
Levitical  law,  which  directs  that  the  Levites  should  offer 

c  See  Hume's  Hut  of  Bogland ;  1  Black.  Com.  284 ;  2  Burn's  £.  L.  273, 
and  compare  authorities  there  mentioned. 
4  See  Coleridge's  note  to  1  Black.  Com.  284. 
e  2  Burn's  E.  L.  274,  and  authorities  there  cited. 
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the  tenth  part  of  their  tithes,  as  a  heave  offering  to  the 
Lord,  and  give  it  to  Aaron  the  high  priest.  But  this  claim 
of  the  pope  met  with  a  vigorous  resistance  from  the  Eng- 
lish parliament,  and  a  variety  of  acts  were  passed  to  pre- 
vent and  restrain  it,  particularly  the  statute  6  Henry  IV. 
c.  1,  which  calls  it  a  horrible  mischief,  a  damnable  custom. 
But  the  popish  clergy,  blindly  devoted  to  the  will  of  a 
foreign  master,  still  kept  it  on  foot ;  sometimes  more  se- 
cretly, sometimes  more  openly  and  avowedly ;  so  that  in 
the  reign  of  Henry  VII 1.  it  was  computed,  that  in  the 
compass  of  fifty  years,  800,000  ducats  had  been  sent  to 
Rome  for  first  fruits  only.  And  as  the  clergy  expressed 
First  fruits  and  this  willingness  to  contribute  so  much  of  their  income  to 
tenths  annexed  the  head  of  the  Church,  it  was  thought  proper  (when,  in 
to  the  crown.  tj)e  same  reign,  the  papal  power  was  abolished,  and  the 
king  was  declared  the  head  of  the  Church  of  England)  to 
annex  this  revenue  to  the  crown  ;  which  was  done  by  sta- 
tute 26  Henry  VIII.  c.  3,  and  a  new  valor  beneficiorun 
was  then  made,  by  which  the  clergy  are  at  present  rated/ 
It  does  not  appear  that  it  would  he  useful  now  to  enter 
into  any  detailed  account  of  the  different  dealings  with 
first  fruits  and  tenths  at  the  time  of  the  Reformation ;  we 
follow,  therefore,  the  concise  account  given  by  Blackstone. 
For  what  and  By  the  last-mentioned  statute,  confirmed  by  that  of 
when  payable.  1  Eliz.  c.  4,  all  vicarages  under  ten  pounds  a-year,  and 
all  rectories  under  ten  marks,  are  discharged  from  the 
payment  of  first  fruits ;  and  if  in  such  livings  as  continue 
chargeable  with  this  payment,  the  incumbent  lives  but 
half  a  year,  he  shall  pay  only  one  quarter  of  his  first 
fruits ;  if  but  one  whole  year,  then  half  of  them  :  if  a  year 
and  a  half,  three  quarters;  and  if  two  years,  then  the 
whole,  and  not  otherwise.  Likewise,  by  the  statute  27 
Henry  VIII.  c.  8,  no  tenths  are  to  be  paid  for  the  first 
year,  for  then  the  first  fruits  are  due.  And,  by  other  sta- 
tutes of  Queen  Anne,  in  the  fifth  and  sixth  years  of  her 
reign,  if  a  benefice  be  under  60/.  per  annum  clear  yearly 
value,  it  shall  be  discharged  of  the  payment  of  first  fruits 
and  tenths.  Thus  the  richer  clergy,  being,  by  the  criminal 
bigotry  of  their  popish  predecessors,  subjected  at  first  to  a 
foreign  exaction,  were  afterwards,  when  that  yoke  was 
shaken  off,  liable  to  a  like  misapplication  of  their  revenues, 
through  the  rapacious  disposition  of  the  then  reigninff 
monarch,  till,  at  length,  the  piety  of  Queen  Anne  restored 
to  the  Church  what  had  been  thus  indirectly  taken  from 
it.  This  she  did,  not  by  remitting  the  tenths  and  first 
fruits  entirely,  but  in  a  spirit  of  the  truest  equity,  by  ap- 
I  Black.  Com,  285. 
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plying  these  superfluities  of  the  larger  benefices  to  make 
up  Jhe  deficiencies  of  the  smaller.  And  to  this  end,  she 
granted  her  royal  charter,  which  was  confirmed  by  the 
statute  2  &  3  Anne,  c.  1 1,  whereby  all  the  revenues  of  first 
fruits  and  tenths  is  vested  in  trustees  for  ever,  to  form  a 
perpetual  fimd  for  the  augmentation  of  poor  livings.  This 
is  usually  called  Queen  Anne's  Bounty.* 

First  fruits  are  to  be  paid  or  compounded  for  at  rea-  Compounding 
sonable  days,  and  upon  good  sureties,  before  the  incum-  for* 
bent  actually  meddles  with  the  profits  of  the  benefice; 
and  if  he  do  meddle  with  the  profits,   without   having 
done  so,  he  is  to  be  taken  as  an  intruder  on  the  king's 
possessions,  and  to  forfeit  double  value.h 

The  time  when  the  first  fruits  become  payable  is  directly  When  due. 
upon  the  avoidance,  and  profits  go  to  the  successor  to- 
wards payment.1 

Every  archbishop  and  bishop  has  four  years  to  com-  I?  cue  of 
pound  for  the  payments  of  first  fruits,  to  commence  from  blshoPs' 
the  restitution  of  his  temporalties ;  in  every  year  to  pay 
one-fourth ;  and  if  he  die  or  be  removed  before  the  four 
years  are  expired,  he  shall  be  discharged  of  so  much  as 
did  not  become  due  at  his  death,  in  the  same  way  that 
rectors  and  vicars  are  discharged.-1 

As  to  deans,  archdeacons,  prebendaries,  rectors  and  Io  case  of  other 
vicars,  if  they  live  to  the  end  of  the  half-year  next  after  clergy, 
avoidance,  so  that  they  may  have  received  the  rents  and 

Erofits  of  that  half-year,  and  before  the  end  of  the  next 
alf-year  die,  or  be  lawfully  evicted,  &c,  they,  their  heirs, 
4c.  shall  only  be  charged  with  a  fourth  part  of  the  first 
fruits.  If  they  live  one  whole  year  after  avoidance,  and 
die  or  be  evicted,  &c.  before  the  end  of  the  half  year  then 
next  following,  they  shall  be  charged  with  only  half  of 
the  first  fruits.  If  they  live  a  year  and  a  half  and  die,  or 
be  evicted,  &c.  before  the  end  of  the  six  months  then  next 
following,  they  shall  be  charged  with  three-  parts  of  the 
first  fruits ;  and  if  they  live  to  the  end  of  two  whole  years, 
and  not  be  lawfully  evicted,  removed  or  put  out  as  afore- 
said, they  shall  pay  the  whole.k 

Hie  tenths  become  due  annually  at  Christmas,  and  if  Tenth*,  when 
not  paid  before  the  last  day  of  the  following  April,  process  due,  and  re- 
may  be  issued  against  the  defaulter,  whereby  the  same  JJ|?J£ for  reco" 
may  be  levied  against  him  or  his  executors,  &c,  and  the 
defaulter  is  to  forfeit  double  value;1  or  if  nothing  is  to  be 
found  that  can  be  levied,  the  process  may  be  against  the 
successor ;  for  it  seems  that  the  debt  i6  considered  as  due 

*  Ibid.  n  26  Hen.  8,  c.  3,  ss.  2, 5.  »  28  Hen.  3.  c.  1 1 ,  t.  3. 

J  6  Anne,  c.  17,  t.  5.  U  Eliz.  c.  4,  ss.  30,  31 ,  32,  33. 

^Geo.  l,c.  10,  i.  3. 
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from  the  benefice.     But,  in  such  case,  the  successor  may 
distrain  upon  the  goods  of  his  predecessor,  remaining  on 
the  premises,  and  retain  the  same  till  the  predecessor,  if 
he  be  alive,  or,  if  he  be  dead,  till  his  executors  or  adminb- 
trators  shall  pay  the  same ;  and  if  the  same  shall  not  be 
paid  in  twelve  days,  then  he  may  cause  the  goods  to  be 
appraised  by  two  or  three  ihdifferent  persons  to  be  sworn 
for  the  same ;  and,  according  to  the  same  appraising,  may 
sell  so  much  as  shall  pay  the  same,  and  also  the  reasonable 
costs  of  distraining  and  appraising ;  and  if  no  such  distress 
be  found,  then  such  predecessor,  if  he  be  alive,  and,  if  he 
be  dead,  his  executors  and  administrators,  may  be  com- 
pelled to  the  payment  thereof  by  bill  in  Chancery,  or  by 
action  or  plaint  of  debt  at  common  law.m 
Account  of  sums      These  first  fruits  and  tenths  were  formerly  paid  to  an 
MnTtoctagy     °&ce  ^or  collection  of  the  same,  but  are  now  paid  directly 
on  their  imtitu-  to  the  treasurer  of  Queen  Anne's  Bounty,  who,  imme- 
tion.  diately  after  the  receipt  of  every  return  of  institution  made 

by  the  bishops  of  the  respective  dioceses  in  England  or 
Wales,  or  other  ordinaries,  is  to  deliver  or  transmit  by  the 
post  or  otherwise,  to  every  clerk  or  other  person  instituted 
to  any  ecclesiastical  benefice,  an  account  or  statement  in 
writing  of  the  payments  (if  any)  which  are  to  be  made  by 
him  in  respect  of  the  first  fruits  and  yearly  tenths  of  such 
benefice,  and  of  the  times  and  manner  of  making  such 
payments.0 
Notice  of  arrears      And  whenever  it  appears  to  such  treasurer  that  any 
^r^uting  Pereon  table  to  the  payment  of  first  fruits  or  tenths  shall 
to  pay.  have  omitted  or  neglected  to  pay  the  same  respectively 

for  one  calendar  month  over  the  proper  time  of  payment, 
he  shall  thereupon  give  to  each  such  person  a  notice  in 
writing,  or  transmit  the  same  by  the  post,  addressed  to 
him  at  the  place  of  residence  belonging  to  the  benefice, 
or  other  ecclesiastical  preferment,  in  respect  of  which  such 
payment  is  required,  stating  the  amount  then  appearing 
to  be  due  from  such  person  in  respect  of  first  fruits  and 
tenths  respectively;  and  such  notice  shall  from  time  to 
time  be  repeated  as  often  as  the  treasurer  may  deem  ex- 
pedient, and  in  particular  between  the  29th  day  of  Sep- 
tember and  the  25th  day  of  December  in  every  year,  such 
a  notice  shall  be  given,  sent  or  transmitted  as  aforesaid,  to 
every  archbishop,  bishop  or  other  dignitary,  rector,  vicar 
or  other  person,  from  whom  any  first  fruits  or  yearly 
tenths,  or  any  sum  or  sums  of  money  in  respect  thereof, 
may  then  appear  to  be  due,  in  order  that  the  payments  of 

»  26  Hen.  8,  c.  3,  s.  18 ;  27  Hen,  8,  c. 8,  s.  4;  3  Geo.  1,  c.  10. 
°  1  VicUc.20.s.3. 
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such  first  fruits  and  tenths  may  in  no  case  be  omitted  or 
neglected  through  ignorance  or  inadvertence.0 

But  this  notice,  ex  gratia,  to  the  clergyman  from  whom 
such  payment  is  due,  does  not  alter  or  affect  the  remedies 
before  mentioned,  such  as  the  enforcing  payment  by  pro- 
cess or  otherwise.15 

From  the  general  payment  of  first  fruits  and  tenths  Exceptions  from 
certain  cases  are  excepted ;  for  after  Queen  Anne  had  ap-  fath%\&*nd 
propriated  the  revenue  arising  from  the  payment  of  first  tenths, 
fruits  and  tenths  to  the  augmentation  of  small  livings,  it 
was,  considered  a  proper  extension  of  this  principle  to 
exempt  the  smaller  livings  from  the  burden  of  those  de- 
mands ;  to  which  end,  a  certificate  of  such  livings  as  did 
not  exceed  50/.  per  annum  at  their  improved  value  at  that 
time,  was  made  into  the  exchequer  by  the  bishops,  in  order 
to  the  above  exemptions 

But  this  exemption  did  not  affect  any  existing  rights ; 
so  that  where  the  tenths  of  any  such  benefices  had  been 
granted  away  by  any  of  the  aueen's  predecessors,  in  per- 
petuity, those  grants  remained  good/ 

The  dean  and  canon  of  St.  George's,  Windsor,  and  all 
their  possessions,  are  also  discharged  from  the  payment 
of  first  fruits  and  tenths.  Hospitals  and  their  possessions, 
employed  for  the  relief  of  poor  people,  or  any  school,  or 
the  revenues  thereof,  as  existent  in  the  first  year  of  Queen 
Elizabeth,  and  grants  theretofore  made  to  the  universities, 
or  any  college  or  hall  therein,  or  to  the  college  of  Eton 
and  Winchester,  are  also  exempted. 

Having  now  seen  in  what  manner  first  fruits  and  tenths  Application  of. 
are  assessed  and  collected,  and  the  payment  of  them  en- 
forced, it  remains  to  be  seen  in  what  manner  they  are  to 
be  applied  under  the  provisions  of  Queen  Anne's  Bounty. 
Bat  first,  it  appears  necessary  to  give  a  brief  account  of 
the  corporation  in  whom  these  funds  are  vested,  and  by 
whose  authority  they  are  to  be  applied  and  distributed. 

The  power  to  create  this  corporation  was  given  to  the  Governois  of 
queen  by  the  statute  2  &  3  Anne,  c.  2,  and  in  pursuance  Queen  Anne's 
of  that  statute,  the  following  persons,  namely,  the  arch-  B°untJ^ 
bishops,  bishops,  deans,  speaker  of  the  House  of  Com- 
mons, Master  of  the  Rolls,  privy  councillors,  lieutenants 
and  euitodes  rotulorum  of  tne  counties,  the  judges,  the 
queen's  serjeants-at-law,   attorney  and   solicitor-general, 
advocate-general,  chancellors  and  vice-chancellors  of  the 
two  universities,  mayor  and  aldermen  of  London,  and 
mayors  of  the  respective  cities,  and,  by  supplemental 

0  Same  ttatute,  a.  9.  p  Sect.  10. 

*  5  Anne,  e.24 ;  and  tee  ante,  r  Same  ttat.  Met  8. 
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charter,  the  officers  of  the  Board  of  Green  Cloth,  the 
queen's  counsel,  and  the  four  clerks  of  the  privy  council, 
were  made  a  corporation  by  the  name  of  "  Tne  Governors 
of  the  Bounty  of  Queen  Anne,  for  the  Augmentation  of 
the  Maintenance  of  the  poor  Clergy,"  and  to  such  corpo- 
ration was  granted  the  revenue  of  first  fruits  and  tenths. 

Duties  of.  It  was  directed  that  this  corporation  should  keep  four 

general  courts  at  least  in  every  year,  at  some  convenient 
place  within  London  and  Westminster  (notice  being  in 
that  behalf  first  given  in  the  Gazette,  or  otherwise,  fourteen 
days  before),  the  said  courts  to  be  in  the  months  of  Majch, 
June,  September  and  December ;  that  the  said  governors, 
or  so  many  of  them  as  shall  assemble,  not  less  tnan  seven 
in  number  at  any  one  meeting,  whereof  a  privy  councillor, 
bishop,  judge,  or  one  of  the  queen's  counsel  to  be  one, 
shall  be  a  general  court,  and  dispatch  business  by  ma- 
jority of  votes,  with  power  to  appoint  committees  for  the 
easier  dispatch  of  business. 

They  were  also  directed  to  inform  themselves  of  the 
true  yearly  value  of  the  maintenance  of  every  such  parson, 
vicar,  curate  and  minister,  officiating  in  any  such  church 
or  chapel  as  aforesaid,  for  whom  a  maintenance  of  the 
yearly  value  of  80/.  is  not  sufficiently  provided,  and  the 
distances  of  such  churches  and  chapels  from  London,  and 
which  of  them  are  in  towns  corporate  or  market  towns, 
and  which  not,  and  how  they  are  supplied  with  preaching 
ministers,  and  where  the  incumbents  nave  more  than  one 
living. 

Officers  of.  To  have  a  secretary  and  treasurer,  and  such  inferior 

officers,  substitutes  and  servants,  as  they  shall  think  fit, 
to  be  chosen  by  a  majority  of  votes  at  a  general  court,  and 
to  continue  during  the  pleasure  of  the  governors;  the 
secretary  and  treasurer  to  be  first  sworn  at  a  general 
court  for  the  due  and  faithful  execution  of  their  offices, 
and  the  treasurer  to  give  security  for  his  faithful  account- 
ing for  the  monies  he  shall  receive  by  virtue  of  the  said 
office. 

Admitting  other      To  have  power  to  admit  into  their  said  corporation,  all 

cornorationf  the  8UC^  Persons  wh°  sm*N  ^  piously  disposed  to  contribute 
DOr  '  '  towards  such  augmentation,  as  the  said  governors,  in  a 
general  court,  shall  think  fit,  and  cause  to  be  entered  in  a 
book  kept  for  that  purpose  the  names  of  all  the  contri- 
butors, with  their  several  contributions,  to  the  end  a  per- 
petual memorial  may  be  had  thereof,  and  whereby  the 
treasurer  may  be  charged  with  the  more  certainty  in  his 
account. 

Also  to.  draw  up  rules  and  orders  for  the  better  rule  and 


corporation. 
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government  of  the  corporation,  and  distribution  of  their 
revenues,  which  rules  and  orders  have  been  accordingly 
established  as  follows. 

1st.  That  the  augmentations  to  be  made  by  the  said  Rules  of  the 
corporation  shall  be  by  the  way  of  purchase,  and  not  by  ^P0"11011' 
the  way  of  pension. 

2nd.  That  the  stated  sum  to  be  allowed  to  each  cure 
which  shall  be  augmented  be  200/.,  to  be  invested  in  a 
purchase,  at  the  expense  of  the  corporation. 

3rd.  That  as  soon  as  all  the  cures  not  exceeding  10/.  per 
annum,  which  are  fitly  qualified,  shall  have  received  200/., 
the  governors  shall  then  proceed  to  augment  those  cures 
that  do  not  exceed  20/.  per  annum,  and  shall  augment  no 
other  till  those  have  all  received  200/. ;  except  in  the  cases 
and  according  to  the  limitations  hereafter  named.  And 
that  when  all  the  cures  not  exceeding  10/.  a  year,  which 
are  fitly  qualified,  shall  have  received  200/.,  the  like  rules, 
orders  and  directions  shall  be  from  thenceforth  by  the 
governors  observed  and  kept,  in  relation  to  cures  not  ex- 
ceeding 20/.  a  year,  as  are  now  in  force,  and  ought  to  be 
by  them  observed  and  kept,  in  relation  to  cures  not  ex- 
ceeding 10/.  a  year. 

4th.  That  in  order  to  encourage  beuefactions  from  others, 
the  governors  may  give  the  sum  of  200/.  to  cures  not  ex- 
ceeding 45/.  a  year,  where  any  persons  will  give  the  same 
or  a  greater  sum,  or  the  value  thereof  in  lands,  tithes,  or 
rent-charges. 

5th.  That  the  governors  shall  every  year,  between  Christ- 
mas and  Easter,  cause  the  account  of  what  money  they 
have  to  distribute  that  year  to  be  audited ;  and  when  they 
know  the  sum,  public  notice  shall  be  given  in  the  Gazette, 
or  such  other  way  as  shall  be  judged  proper,  that  they 
have  such  a  sum  to  be  distributed  in  so  many  shares,  and 
that  they  will  be  ready  to  apply  those  shares  to  such  cures 
as  want  the  same,  and  are,  by  the  rules  of  the  corporation, 
qualified  to  receive  them,  where  any  persons  will  add  the 
like  or  a  greater  sum  to  it,  or  the  value  in  land  or  tithes,  for 
any  such  particular  cure. 

6th.  That  if  several  benefactors  offer  themselves,  the 
governors  shall  first  comply  with  those  that  offer  most. 

7th.  Where  the  sums  offered  by  other  benefactors  are 
equal,  the  governors  shall  always  prefer  the  poor  living. 

8th.  Where  the  cures  to  be  augmented  are  of  equal  value, 
and  the  benefactions  offered  by  others  are  equal,  there  they 
shall  be  preferred  that  first  offer. 

9th.  Provided  that  the  preference  shall  be  so  far  given 
to  cures  not  exceeding  20/.  a  year,  that  the  governors  shall 
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not  apply  above  one- third  part  of  the  money  they  have  to 
distribute  that  year  to  cures  exceeding  that  value. 

10th.  Where  the  governors  have  expected  till  Michael- 
mas what  benefactors  will  offer  themselves,  then  no  more 
proposals  shall  be  received  for  that  year ;  but  if  any  money 
remain  after  that  to  be  disposed  of,  in  the  first  place  two        \ 
or  more  of  the  cures,  in  the  gift  of  the  crown,  not  exceed-        [ 
ing  10Z.  a  year,  shall  be  chosen  by  lot,  to  be  augmented       \ 
preferably  to  all  others ;  the  precise  number  of  these  to  be        i 
settled  by  a  general  court,  when  an  exact  list  of  them  shall 
be  brought  in  to  the  governors. 

11th.  As  for  what  shall  remain  of  the  money  to  be  dis- 
posed of  after  that,  a  list  shall  be  taken  of  all  the  cures  in 
the  Church  of  England  not  exceeding  10L  a  year;  and  so 
many  of  them  be  chosen  by  lot,  as  there  shall  remain  sums 
of  2001.  for  their  augmentation. 

12th.  Provided,  that  when  all  the  cures  not  exceeding 
20/.  a  year,  which  are  fitly  qualified,  shall  be  so  augmented, 
the  governors  shall  then  proceed  to  augment  those  of 
greater  value,  according  to  such  rules  as  shall  at  any  time 
hereafter  be  proposed  by  them,  and  approved  by  the  crown. 

13th.  That  all  charitable  gifts  in  real  or  personal  estates, 
made  to  the  corporation,  shall  be  strictly  applied  according  | 
to  the  particular  direction  of  the  donor  or  donors  thereof, 
where  the  donor  shall  give  particular  direction  for  the  dis- 
position thereof;  and  where  the  gift  shall  be  generally  to 
the  corporation,  without  any  such  particular  direction,  the 
same  shall  be  applied  as  tne  rest  of  the  fund  or  stock  of 
the  corporation  is  to  be  applied.  j 

14th.  That  a  book  shall  be  kept,  wherein  shall  be  entered 
all  the  subscriptions,  contributions,  gifts,  devises,  or  ap-      I 
pointments,  made  or  given,  of  any  monies,  or  of  any  real 
or  personal  estate  whatsoever,  to  the  charity  mentioned  in 
the  charter,  and  the  names  of  the  donors  thereof,  with  the 

Earticulars  of  the  matters  so  given ;  the  same  book  to  be 
ept  by  the  secretary  of  the  corporation. 
15th.  That  a  memorial  of  the  benefactions  and  augmen- 
tations made  to  each  cure  shall,  at  the  charge  of  the  cor- 
poration, be  set  up  in  writing  on  a  stone,  to  be  fixed  in  the 
church  of  the  cure  so  to  be  increased,  there  to  remain  in 
perpetual  memory  thereof. 

16th.  When  the  treasurer  shall  have  received  any  sum 
of  money  for  the  use  of  the  corporation,  he  shall,  at  the 
next  general  court  to  be  holden  after  such  receipt,  lay  an 
account  thereof  before  the  governors,  who  may  order  and 
direct  the  same  to  be  placed  out,  for  the  improvement 
thereof,  upon  some  public  fund  or  other  security,  till  they 
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have  an  opportunity  of  laying  it  out  in  proper  purchases 
for  the  augmentation  of  cures. 

17th.  That  the  treasurer  do  account  annually  before 
such  a  committee  of  the  governors  as  shall  be  appointed 
by  a  general  court  of  the  said  corporation,  who  shall  audit 
and  state  the  same ;  and  the  said  account  shall  be  entered 
in  a  book  to  be  kept  for  that  purpose,  and  shall  be  laid 
before  the  next  general  court  after  such  stating,  the  same 
to  be  there  re-examined  and  determined. 

18th.  The  persons  whose  cures  shall  be  augmented  shall 
pay  no  manner  of  fee  or  gratification  to  any  of  the  officers 
or  servants  of  this  corporation. 

But  in  addition  to  the  above,  all  such  rules  and  orders  Additional  rules 
as  shall  from  time  to  time  be  by  the  governors  agreed  upon,  jPay  *?  made 
prepared  and  proposed  to  the  king,  according  to  the  true  timebyth^go- 
intent  of  the  said  letters  patent,  and  by  him  approved  vernors. 
under  his  sign  manual,  shall  be  as  good  as  if  they  were 
established  under  the  great  seal. 

Besides  the  revenue  of  first-fruits  and  tenths  given  to  Grants  to  the 
this  corporation,  they  have  been  empowered  to  accept  from  «>Tpo»t>on- 
any  benefactors,  for  the  same  purposes  as  those  of  their  in- 
corporation, any  property  in  any  goods  or  chattels,  whether 
Even  by  deed  or  in  any  other  manner,  and  any  estate  in 
nds,  &c,  which  must,  however,  be  granted  bjr  deed  en- 
rolled in  such  manner,  and  within  sucn  time,  as  is  directed 
by  the  27  Henry  VIII.  c.  16,  for  enrolment  of  bargains 
and  sales,  or  by  will  duly  executed.  But  no  incapacitated 
persons  are  by  the  act  empowered  to  give  or  grant.' 

The  corporation  having  been  created  for  these  purposes,  Bishops  to  re- 
it  was  found  necessary  to  provide  some  means  by  which  port  as  to  value 
they  might  be  accurately  informed  of  the  benefices  which,  beneficcs* 
according  to  their  rules,  were  to  receive  augmentation ;  and 
accordingly  it  was  ordered  by  the  statute  passed  in  the  first 
year  of  George  I.,  that  the  bishops  of  every  diocese,  and 
the  guardians  of  the  spiritualties  sede  vacant e>  should  from 
time  to  time,  as  they  snail  see  occasion,  as  well  by  the  oath 
of  two  or  more  witnesses  (which  they,  or  others  commis- 
sioned by  them,  under  their  hands  and  seals,  were  em- 
powered to  administer),  as  by  all  other  lawful  ways  and 
means,  inform  themselves  of  the  clear  improved  yearly 
value  of  every  benefice  with  cure  of  souls,  living  and  curacy, 
within  their  several  dioceses,  or  within  any  peculiars  or 
places  of  exempt  jurisdiction  within  the  limits  of  their 
respective  dioceses,  or  adjoining  and  contiguous  thereunto, 
although  the  same  were  exempt  from  the  jurisdiction  of 
any  bishop  in  other  cases,  and  how  such  yearly  values 


l2&3  Anne,  0.11,88,4,  5. 
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arise,  with  the  other  circumstances  thereof;  and  certify  the 
same  under  their  hands  and  seals,  or  seals  of  their  respec- 
tive offices,  to  the  governors  of  the  bounty."  A  provision 
which  has  been  since  extended  to  the  case  of  those  livings 
not  exceeding  the  clear  yearly  value  of  60/.,  which  had 
been  already  returned  in  the  manner  we  have  mentioned, 
for  the  purpose  of  being  discharged  from  first-fruits/ 
Maintenance  of  As  the  augmentation  is  intended  for  the  maintenance 
curate  or  incum-  not  only  of  partong  an(j  vjcarS)  but  also  of  curates  and 

other  ministers  officiating  in  churches  or  chapels,  when 
any  part  or  portion  of  the  first-fruits  or  tenths  shall  be 
annually  or  otherwise  applied  or  disposed  of  towards  the 
maintenance  of  any  minister  officiating  in  any  church  or 
chapel,  such  part  or  portion  shall  from  thenceforth  forever 
be  in  the  like  manner  continued  to  the  minister  from  time 
to  time  so  officiating  in  the  same  church  or  chapel ;  and 
every  such  minister,  whether  parson,  vicar,  curate  or  other 
minister  for  the  time  being  so  officiating  in  such  church  or 
chapel,  shall  enjoy  the  same  for  ever.y 
House  may  be         Where  a  living  has  been  or  shall  be  augmented,  and 
mentaTion  mo-"    ^ere  *s  no  parsonage  house  suitable  for  the  residence  of 
ney.  the  minister,  the  governors  from  time  to  time  may  apply 

the  money  appropriated  for  such  augmentation  and  remain- 
ing in  their  lianas,  or  any  part  thereof,  in  such  manner  as 
they  deem  advisable,  in  or  towards  the  building,  rebuilding 
or  purchasing  a  house  and  other  erections  within  the  parish, 
suitable  for  the  residence  of  the  minister  thereof,  which 
house  shall  be  thereafter  deemed  the  parsonage  house  of 
such  living.* 
History  and  The  augmentation  of  different  benefices  by  means  of  this 

future  prospects  bounty  fund  is  rather  matter  of  history  than  of  law.  Its 
ofaugmentation.  operation>  as  observed  by  Mr.  Christian  in  a  note  upon 
this  subject  in  Blackstone's  Commentaries,  has  been  slow 
and  inconsiderable,  for  the  number  of  livings  certified  to 
be  under  50/.  was  no  less  than  5,697,  of  which  2,638  did 
not  exceed  20/.  a  year  each,  and  1,933  between  30/.  and  50/. 
a  year,  and  the  rest  between  20/.  and  30/. ;  so  that  there 
were  5,597  benefices  in  this  country  which  had  less  than 
23/.  a  year  upon  an  average.  Dr.  Burn  calculates  that 
from  the  fund  alone  it  will  require  339  years  from  the  year 
1714,  when  it  commenced,  before  all  those  livings  can  be 
raised  to  50/. ;  and  if  private  benefactors  should  contribute 
half  as  much  as  the  fund,  (which  is  very  improbable,)  it 
will  require  226  years.  But  even  taking  this  supposition 
to  have  been  true  ever  since  the  establishment,  it  will  fol- 

«  1  Geo.  1,  s.2,  c.10,  s.  1.  *  45  Geo.  3,  c.  84. 

y  5  Anne,  c.  24,  s.  4.  *  43  Geo.  3,  c.  147,  s.  3. 
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low  that  the  wretched  pittance  from  each  of  5,697  livings, 
both  from  the  royal  bounty  and  private  benefaction,  cannot 
upon  an  average  have  yet  been  augmented  9/.  a  year.* 
Yet  it  must  be  observed,  that  in  this  calculation  he  has  not 
taken  into  consideration  the  great  increase  in  the  rentals 
of  all  estates  since  the  valuation  of  these  small  livings  was 
made  in  the  time  of  Queen  Anne.  Dr.  Burn  computes 
the  clear  amount  of  the  bounty  to  make  55  augmentations 
yearly,  that  is,  at  11,000/.  a  year;  but  Sir  John  Sinclair6 
says  that  "  this  branch  of  the  revenue  amounted  to  about 
14,000/.  per  annum."  Mr.  Christian  goes  on  to  make  the 
following  suggestion,  which  would  be  entitled  to  more 
consideration  if  it  were  no*  from  the  insuperable  difficulty 
of  interference  with  the  rights  of  property  where  benefices 
are  in  private  patronage  :  "  If  the  whole  of  the  profits  and 
emoluments  of  every  benefice  for  one  year  were  appropri- 
ated to  this  purpose,  an  effect  would  be  produced  in  twenty 
or  thirty  years  which  will  require  300  by  the  present  plan. 
This  was  what  was  originally  understood  by  the  first-fruits, 
and  what  actually,  within  the  last  300  years,  was  paid  and 
carried  out  of  the  kingdom  to  support  the  superstition  and 
folly  of  popery.  If,  upon  any  promotion  to  a  benefice,  it 
was  provided  that  there  should  be  no  vacancy  or  cession 
of  former  preferment  till  the  end  of  the  year,  who  could 
complain  ?  The  person  promoted  would  be  deprived  of 
no  right  or  property  which  he  had  previously  enjoyed; 
and  even  if  there  were  any  minds  so  sanguine  as  to  con- 
sider themselves  certain  of  success,  it  would  be  but  a  tem- 
porary disappointment  of  their  hopes ;  and  taxes  are  never 
paid  with  so  much  cheerfulness  and  alacrity  as  upon  the 
accession  of  good  fortune.  It  would  certainly  soon  yield 
a  supply  which  would  communicate  both  comfort  and  re- 
spectability to  the  indigent  clergy."  A  great  effect  would 
be  produced  if  one  half  or  any  considerable  portion  were 
so  applied  .c 

Tne  conditions  upon  which  certain  livings  are  augmented,  Conditions  and 
and  the  consequences  to  those  livings  of  such  augmenta-  consequences  of 
tion,  remain  to  be  noticed.     And,  first,  the  right  of  patron-  ^S^111*11011* 
age  may  be  changed  in  consequence  of  such  augmentation ; 
for  it  is  provided,  that  where  the  governors  give  200/.  to 
any  cure  not  exceeding  35/.  per  annum,  any  other  person 
giving  the  same  or  any  greater  sum  in  lands  or  tithes,  all 
agreements  with  benefactors,  with  the  consent  and  appro- 
bation of  the  governors,  touching  the  patronage  or  right  of 
presentation  or  nomination  to  such  augmented  cure,  made 

»  2  Bom's  £.  L.  268.  b  Hist.  Rev.  part  Hi.  p.  198. 

•  See  the  note  to  Christian's  edition  of  BUckstone,  I  Com.  286. 
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Agreements  in 
particular  cases. 


Agreement  with 
patron  for  a  sti- 
pend. 


Augmented  be- 
nefices become 
perpetual  cures, 
and  cease  to  be 
donatives. 


for  the  benefit  of  such  benefactor,  shall  be  good  and  effec- 
tual in  law ;  and  the  patronage  of  such  augmented  churches 
shall  be  vested  in  such  benefactors  or  others  as  fully  as  if 
the  same  had  been  granted  by  the  king  under  his  great 
seal.d 

And  provisions  are  further  made  for  rendering  such 
agreements  effectual  in  cases  where  they  could  not  be  so 
otherwise, — as  agreements  made  by  guardians  on  behalf 
of  idiots  and  lunatics ;  agreements  made  by  parson  or 
vicar,  which  must  be  witn  consent  of  the  ordinary  and 
patron;  agreements  made  by  a  husband  seised  in  right 
of  his  wife,  in  which  case  the  wife  is  to  be  made  a  party. 
And  all  such  agreements  are  as  effectual  for  supplying 
cures  vacant  at  the  time  of  the  augmentation,  as  for  the 
advowson  and  nomination  to  future  vacancies. 

Where  it  falls  to  the  lot  of  any  living  to  be  augmented, 
the  governors  may  do  so  upon  certain  conditions  made 
with  the  patron  ;  and  before  they  make  the  augmentation 
may  stipulate  with  the  patron  or  any  donative,  or  the  im- 
propriator of  any  rectory,  without  endowment  of  vicarage, 
or  parson  or  vicar  of  any  mother  church,  for  a  perpetual, 
yearly  or  other  payment  or  allowance  to  the  minister  or 
curate  of  such  living,  and  for  charging  with  and  subjecting 
the  impropriate  rectory  or  mother  church  or  vicarage  there- 
unto in  such  manner  and  by  such  remedies  as  shall  be 
thought  fit;  and  such  agreements  made  with  the  king 
under  his  sign  manual,  or  others,  are  rendered  valid.  And 
if  such  impropriator,  other  than  the  king,  and  such  parson 
or  vicar,  does  not  make  such  agreement,  the  governors 
may  refuse  such  augmentation,  and  apply  the  money  for 
other  purposes  of  the  bounty.* 

All  benefices  augmented  by  the  bounty  fund  become 
perpetual  curacies ;  so  that  the  ministers  thereof  become 
perpetual  corporations,  and  all  the  incidents  to  perpetual 
curacies  thereupon  attach  to  them ;  and  all  donatives  so 
augmented  become  subject  to  the  visitation  and  jurisdiction 
of  the  bishop ;  but  the  rights  of  patrons  are  so  far  respected 
in  this  matter  that  no  donatives  can  be  augmented,  so  that 
such  a  change  cannot  take  place  without  the  consent  of 
the  patron  under  his  hand  and  seal/ 

*  1  Geo.  1,  stat.  2,  c.  10,  s.  8.  «  Sect.  16.  '  Sect  4, 14, 15. 
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BOOK    III. 

OF  THINGS  ECCLESIASTICAL. 


Having  now  taken  a  general  view  of  persons  ecclesiastical 
and  of  ecclesiastical  officers,  and  of  the  provision  made  by 
law  for  their  maintenance,  we  proceed  in  order  next  to 
consider  things  spiritual  or  ecclesiastical ;  under  which 
head  we  shall  first  consider  the  subject  of  parishes  or  dis- 
tricts, into  which  the  whole  of  this  country  is  divided 
for  ecclesiastical  purposes,  and  for  the  better  and  more 
effectual  pastoral  superintendence  by  its  ministers.  No 
inconsiderable  part  of  the  subject  which  will  be  here 
treated  of,  is  contained  in  the  different  Church  Building 
Acts ;  but  it  would  cause  much  needless  repetition  if,  in 
speaking  of  those  subjects,  we  were  to  follow  out  the  con- 
tents of  those  acts  beyond  the  subject  immediately  before 
us.  The  difficulty  ot  those  acts  arises  principally  from 
the  attempt  to  digest  each  act  separately.  In  the  present 
work  therefore  it  has  been  endeavoured,  as  far  as  possible, 
to  treat  them  as  if  consolidated,  which  possibly  at  some 
future  time  they  may  be,  and  to  refer  to  them  only  for 
each  point  as  it  arises  in  its  proper  place. 


CHAPTER  I. 

ECCLESIASTICAL  PARISHES  AND  DISTRICTS. 


Thi  ecclesiastical  division  of  England  is  primarily  into  Ecclesiastical 
two  provinces.     Each  province  is  divided  into  dioceses;  EDKUnd?f 
each  diocese  into  archdeaconries ;  each  archdeaconry  into 
rural  deaneries ;  each  deanery  into  parishes.     Of  the  eccle- 
siastical person  who  presides  over  each  of  these  divisions 
and  subdivisions,  we  have  already  spoken  in  the  First  Book. 
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Parishes. 


Boundaries  of. 


But  the  last  division,  that  of  parishes,  requires  to  be  here 
particularly  noticed,  on  account  of  some  important  recent 
alteration  in  the  law. 

A  parish  is  that  circuit  of  ground  which  is  committed  to 
the  cnarge  of  one  parson  or  vicar,  or  other  minister,  hav- 
ing cure  of  souls  therein.  These  districts  are  computed  to 
be  near  ten  thousand  in  number.  How  ancient  the  divi- 
sion of  parishes  is,  may  at  present  be  difficult  to  ascertain, 
for  it  seems  to  be  agreed  on  all  hands,  that  in  the  early 
ages  of  Christianity  m  this  island  parishes  were  unknown, 
or  at  least  signified  the  same  that  a  diocese  does  now. 
There  was  then  no  appropriation  of  ecclesiastical  dues  to 
any  particular  church ;  but  every  man  was  at  liberty  to 
contribute  his  tithes  to  whatever  priest  or  church  he 
pleased,  provided  only  that  he  did  it  to  some ;  or  if  he 
made  no  special  appointment  or  appropriation  thereof,  they 
were  paid  into  the  hands  of  the  bishop,  whose  duty  it  was 
to  distribute  them  among  the  clergy,  and  for  other  pious 
purposes,  according  to  his  own  discretion.* 

We  find  the  distinction  of  parishes,  nay  even  of  mother 
churches,  so  early  as  in  the  laws  of  King  Edgar,  about  the 
year  970.  Before  that  time  the  consecration  of  tithes  was 
in  general  arbitrary ;  that  is,  every  man  paid  his  own  (as 
has  been  before  observed)  to  what  church  or  parish  he 
pleased.  But  this  being  liable  to  be  attended  with  either 
fraud,  or  at  least  caprice,  in  the  persons  paying,  and  with 
either  jealousies  or  mean  compliances  in  such  as  were  com- 
petitors for  receiving  them,  it  was  now  ordered  by  the  law 
of  King  Edgar,  "  dentur  omnes  decima  prirnarue  ecclesia 
ad  quam  parochia  vertinet."  However,  if  any  thane  or 
great  lord  had  a  cnurch  within  his  own  demesnes,  dis- 
tinct from  the  mother  church,  in  the  nature  of  a  private 
chapel,  then,  provided  such  church  had  a  cemetery  or  con- 
secrated place  of  burial  belonging  to  it,  he  might  allot 
one-third  of  his  tithes  for  the  maintenance  of  the  officiating 
minister ;  but  if  it  had  no  cemetery,  the  thane  must  him- 
self have  maintained  his  chaplain  by  some  other  means; 
but,  in  such  case,  all  his  tithes  were  ordained  to  be  paid 
primaria  ecclesia,  or  to  the  mother  church. b 

It  seems  pretty  clear  and  certain,  that  the  boundaries  of 
parishes  were  originally  ascertained  by  those  of  a  manor 
or  manors ;  since  it  very  seldom  happens  that  a  manor 
extends  itself  over  more  parishes  than  one,  though  there 
are  often  many  manors  in  one  parish.  The  lords,  as 
Christianity  spread  itself,  began  to  build  churches  upon 
their  own  demesnes  or  wastes,  to  accommodate  tneir 
*  I  Black.  Cora.  113.  b  Seldon  on  Tithes,  ch.  2. 
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tenants  in  one  or  two  adjoining  lordships ;  and  in  order  to 
have  divine  service  regularly  performed  therein,  obliged 
all  their  tenants  to  appropriate  their  tithes  to  the  main- 
tenance of  the  one  officiating  minister,  instead  of  leaving 
them  at  liberty  to  distribute  them  among  the  clergy  of 
the  diocese  in  general ;  and  this  tract  of  land,  the  tithes 
whereof  were  so  appropriated,  formed  a  distinct  parish, 
which  will  well  enough  account  for  the  frequent  inter- 
mixture of  parishes  one  with  another.  For  if  a  lord  had 
a  parcel  of  land  detached  from  the  main  of  his  estate,  but 
not  sufficient  to  form  a  parish  of  itself,  it  was  natural  for 
him  to  endow  his  newly  erected  church  with  the  tithes  of 
those  disjointed  lands,  especially  if  no  church  was  then 
boilt  in  any  lordship  adjoining  to  those  outlying  parcels.0 

Thus  parishes  were  gradually  formed,  and  parish  Places  extra- 
churches  endowed  with  the  tithes  that  arose  within  the  Paroch,aK 
circuit  assigned.  But  some  lands,  because  they  were  in 
the  hands  of  irreligious  and  careless  owners,  or  were 
situate  in  forests  and  desert  places,  or  for  other  now  un- 
searchable reasons,  were  never  united  to  any  parish,  and 
therefore  continue  to  this  day  extra  parochial.d 

Although  this  original  division  into  parishes  remains  New  divisions  of 
unchanged,  so  far  as  all  civil  purposes  are  concerned,  yet,  Pari8hc?* 
in  many  instances,  a  considerable  change  has  taken  place, 
so  far  as  regards  all  ecclesiastical  purposes. 

For  if  the  church  building  commissioners  shall  think  it  Separate  pa- 
expedient  to  divide  any  parish  into  two  or  more  separate  m  es* 
parishes  for  all  ecclesiastical  purposes,  they  may,  with 
consent  of  the  bishop  of  the  diocese,  under  his  hand  and 
seal,  apply  to  the  patron  of  the  church  of  the  parish  for 
his  consent,  and  upon  his  signifying  it  under  his  hand  and 
seal,  they  shall  represent  the  whole  matter  to  the  king  in 
council,  stating  the  proposed  bounds  of  such  division,  with 
the  relative  proportions  of  glebe  lands,  tithes,  moduses, 
and  other  endowments,  and  the  estimated  amount  of  fees, 
oblations,  offerings,  or  other  ecclesiastical  dues  or  pro6ts 
within  each  division;  and  if  his  majesty  in  council  shall 
direct  such  division  to  be  made,  such  order  shall  be  valid 
for  effecting  such  division.  But  this  is  not  to  take  effect 
until  the  death  of  the  person  who  is  then  incumbent ;  and 
until  his  death,  the  new  churches  of  such  divided  parishes 
remain  chapels  of  ease.6 

The  commissioners  are  also  empowered,  with  the  same  Ecclesiastical 
consent  as  last  mentioned,  to  unite  and  consolidate  any  JonSSdatal 
such  contiguous  parts  of  parishes  and  places  into  a  separate  cbapeines. 

*  1  Black.  Com.  114.  *  Ibid. 

'  68  Geo.  3,  c.  45,  as.  16,  18. 
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and  distinct  district  for  all  ecclesiastical  purposes,  and  to 
cause  such  district  to  be  named  and  ascertained  by  de- 
scribed bounds ;  and  such  name  and  bounds,  when  ap- 
proved by  his  majesty  in  council,  to  be  inrolled  in  chan- 
cery, and  in  the  registry  of  the  diocese,  and  to  make  grants 
or  loans  for  building,  or  to  build  any  chapel,  with  or 
without  cemeteries,  in  and  for  the  use  of  the  inhabitants 
of  such  district,  in  such  manner  and  under  such  regu- 
lations as  may  to  the  commissioners  appear  most  expedient, 
an4  to  constitute  any  such  district  a  consolidated  chapelry; 
and  every  such  chapelry  shall  be  under  the  superintendence 
of  such  spiritual  person  as  shall  be  appointed  to  serve  any 
such  chapel,  and  such  spiritual  person  shall  have  cure  of 
souls  in  such  district ;  and  the  right  of  presentation  and 
appointment  of  such  spiritual  person   shall  thenceforth 
belong  to  such  persons,  and  be  exercised  in  such  manner 
as  may  be  agreed  by  the  patrons  of  the  churches  or  chapels 
of  such  parishes  and  extra-parochial  places,  with  the  ap- 
probation of  the  commissioners;  and  banns  of  marriage 
may  be  published,  and  marriages,  christenings,  churching*, 
and  burials,  may  be  solemnized  in  any  such  chapel,  alter 
the  consecration  thereof;  and  the  pew  rents  shall  be  fixed, 
and  salaries  to  the  minister  and  clerk  assigned  therefrom; 
and  all  fees  and  offerings  within  such  chapelry,  according 
to  such  table  of  fees  as  the  commissioners  shall  make,  with 
the  approbation  of  the  bishop,  may  be  recovered  in  like 
manner  as  if  such  chapelry  was  a  distinct  parish ;  and  the 
commissioners  shall  make  compensation  in  manner  directed 
by  said  act,  for  any  loss  sustained  by  the  incumbent  of 
any  contiguous  parish  or  place  which  shall  form  part  of 
any  such  district,  by  reason  of  any  fees,  oblations,  and 
offerings  being  transferred  to  the  spiritual  person  serving 
any  such  chapel ;  and  all  such  chapelries  shall  be  deemed 
benefices,  and  be  subject  to  the  jurisdiction  of  the  bishop 
and  archdeacon  where  the  altar  of  the  chapel  shall  be 
locally  situate,  and  to  all  laws  in  force  concerning  pre- 
sentation and  appointment  to  benefices  and  churches,  and 
lapse,  and  all  other  laws  relative  to  holding  benefices  and 
churches/ 
Apportionment        In  every  case  where  the  commissioners  shall  think  it 
of  ricbe,  &c.  in  expedient  to  divide  any  parish,  or  extra-parochial  place, 
such  cases.        jnto  separate  parishes  for  ecclesiastical  purposes,  the  com- 
missioners may,  with  the  same  consents,  apportion  the 
proportion  of  glebe  land,  tithes,  moduses,  or  otner  endow- 
ments or  emoluments,  which  it  may  be  expedient  to  assign 
to  each  division,  without  regard  to  whether  the  proportions 
f  59  Geo.  3,  c.  134,  s.  6. 
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are  locally  situate,  or  arise  within  the  division  to  which 
they  may  be  assigned,  or  elsewhere.g  In  all  such  cases 
the  commissioners  may  apportion  any  existing  charges  on 
the  benefice,  and  also  apportion  the  fees,  &c.  to  the  clerk 
and  sexton. 

Where  the  commissioners  may  not  think  it  expedient  to 
constitute  separate  parishes,  but  that  it  is  expedient  to  di- 
vide into  ecclesiastical  districts,  such  division  may  be  made 
and  confirmed  by  order  in  council,  in  the  same  manner  as 
with  separate  parishes.    And  this  may  be  done  at  separate 
times,  and  any  extra-parochial  place  be  made  a  district 
parish  or  district  chapelry,  and  subdivisions  may  be  made 
of  the  same.     But  the  nomination  to  a  chapel  of  a  chapelry  Subdivisions  of 
district,  so  taken  from  the  separate  or  district  parish,  is  to  ^t^andcon- 
belong  to  the  incumbent  of  tne  separate  or  district  parish  soiidated  cha- 
out  of  which  it  is  taken,  and  the  subdivision  is  not  to  take  pelries. 
effect  in  his  lifetime,  without  his  consent.11 

Boundaries  of  new  parishes  created  by  any  complete  Boundaries  of 
dirision,  and  of  ecclesiastical  districts,  shall  be  ascertained,  "ew  P*"5*168' 
and  the  description  of  such  bounds  enrolled  in  chancery, 
and  registered  in  the  registry  of  the  diocese,  and  notice 
thereof  given,  as  the  commissioners  shall  direct.  Upon 
representation  of  the  commissioners,  made  with  consent  of 
the  bishop,  signified  under  his  hand  and  seal,  such  boun- 
daries may  be  altered  by  the  king  in  council  within  five 
years  after  enrolment ;  which  alterations  shall  be  enrolled 
and  registered  as  aforesaid.  Such  boundaries  shall  con- 
tinue the  boundaries  of  such  parishes  or  districts,  and  such 
districts  shall  become  district  parishes,  ari3  be  called  by 
such  names  as  given  to  them  in  the  instrument  enrolled, 
and  shall  be  separate  district  parishes,  and  the  churches 
and  chapels  assigned  to  them,  when  consecrated,  shall  be 
district  parish  churches,  for  all  purposes  of  ecclesiastical 
worship  and  performance  of  ecclesiastical  duties ;  and  as 
to  all  marriages,  christenings,  churchings  and  burials,  and 
the  registry  thereof,  and  in  relation  to  all  fees,  oblations 
and  offerings,  and  as  to  all  other  purposes,  except  as  in 
the  act  excepted.  Divisions  made  into  district  parishes 
only  are  not  to  affect  any  land,  glebe,  tithes,  moduses  or 
endowment  of  the  original  church  :  into  separate  parishes 
or  district  parishes,  not  to  affect  any  parish  or  place,  or 
the  persons  residing  therein,  otherwise  than  in  the  act  pro- 
vided, or  any  poor  or  other  parochial  rate,  or  the  persons 
interested  therein,  except  church. rates.1 
But  the  boundaries,  whether  of  separate  parishes  or  of  Altei ation  of 

the  boundaries 
*  Seel.  8.  *  68  Geo.  3,  c.  46,  8.  21  j  1  &  2  Vict.  c.  107,  8. 12. 

1  68  Geo.  3,  c.  46,  88. 22,  23, 24,  30,  31. 
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district  parishes,  or  district  chapelries,  may  be  altered  by 
an  order  in  council,  at  any  future  time,  without  restriction, 
upon  the  representation  of  the  church  building  commis- 
sioners, the  requisite  consents  being  obtained.k 
New  district  The  commissioners  may  also,  in  the  same  manner,  and 

chapelries.  with  such  consents  as  required  in  case  of  division  into 
ecclesiastical  districts,  assign  a  particular  district  to  any 
chapel  of  ease,  or  parochial  chapel,  already  existing :  and 
such  districts  shall  be  under  the  immediate  care  of  the 
curate  appointed  to  serve  such  chapel,  but  subject  to  the 
superintendence  and  control  of  the  incumbent  of  the  parish 
church ;  and  all  such  curates  shall  be  nominated  by  tbe 
incumbent  of  the  parish  to  the  bishop  for  his  license,  ex- 
cept where  the  nomination  shall  be  vested  in  another 
person,  and  in  such  case,  by  that  person ;  subject  to  all 
the  laws  in  force  relative  to  stipendiary  curates,  except 
assigning  to  them  salaries :  provided  that  the  commissioners 
may,  with  consent  of  the  bishop,  determine  whether  any 
and  what  part  of  the  fees  or  dues  for  marriages,  baptisms, 
churchings  and  burials  shall  be  assigned  to  such  curate, 
and  whether  banns  of  marriage  shall  be  published,  and 
marriages  or  baptisms,  churchings  or  burials  shall  be  so- 
lemnized in  any  such  chapel  or  not,  and  in  any  case  in 
which  marriages  shall  be  allowed  in  any  such  chapel,  the 
commissioners  shall  cause  the  boundanes  of  the  district 
assigned  to  such  chapel  to  be  enrolled  in  the  Court  of 
Chancery  and  in  the  registry  of  the  diocese,  and  no  such 
chapelry  shall  become  a  benefice  by  reason  of  any  aug- 
mentation of  the  maintenance  of  the  curate  by  any  grant 
or  bounty  under  any  act  for  augmenting  small  livings.1 

All  acts,  laws  and  customs  relating  to  publishing  banns 
of  marriage,  marriages,  christenings,  churchings  and  bu- 
rials, and  the  registering  thereof,  and  to  all  ecclesiastical 
fees,  oblations,  or  offerings,  shall  apply  to  all  districts  and 
consolidated  or  district  chapelries,  and  divisions  of  any 
parishes  or  extra-parochial  places,  whereof  the  boundaries 
shall  be  enrolled  in  chancery,  and  in  the  churches  and 
chapels  whereof  banns  snail  be  allowed  to  be  published, 
and  marriages,  christenings,  churchings  or  burials  shall  be 
allowed  to  be  solemnized,  and  to  the  churches  and  chapels 
thereof,  and  to  the  ecclesiastical  persons  having  cure  of 
souls  therein,  or  serving  the  same,  in  like  manner  as  if  the 
same  had  been  ancient,  separate,  and  distinct  parishes  and 
parish  churches  by  law.m 
District  cha-  And  whenever  such  a  district  as   last-mentioned  has 

pelrv  may  be      heen  assigned,  it  shall  be  lawful  for  the  commissioners, 

made  a  separate  ° 

parish.  k  3  Sc  4  Vict.  c.  60,  s.  6.         »  69  Geo.  3,  c.  134,  *.  16.         ■  Sect.  17. 
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with  consent  of  the  ordinary,  patron  and  incumbent,  or  on 
refusal  of  the  incumbent,  with  consent  of  the  ordinary,  on 
the  next  avoidance,  to  convert  any  such  district  chapelry 
into  a  separate  and  distinct  parish  for  ecclesiastical  pur- 
poses, or  into  a  district  parish,  where  a  suitable  residence 
and  competent  maintenance  can  be  procured  and  esta- 
blished for  the  minister  and  his  successors;  and  compensa- 
tion shall  be  provided,  to  the  satisfaction  of  the  commis- 
sioners and  incumbent,  for  all  fees,  oblations,  offerings  and 
ecclesiastical  dues,  which  may,  by  such  conversion,  be 
transferred  to  the  minister  of  such  separate  and  distinct  or 
district  parish  ;  and  such  conversion  shall  be  made  under 
the  seal  of  the  commissioners,  and  registered  in  the  regis- 
try of  the  diocese,  and  enrolled  in  chancery,  and  a  dupli- 
cate lodged  in  the  chest  of  the  church  of  the  original 
parish,  and  in  the  church  or  chapel  of  the  separate  or  dis- 
trict parish.0 

And  if  at  any  time  it  appears  expedient,  such  district  Subdivision  of 
chapelries  may  be  subdivided  into  other  district  chapelries,  d.tsUltt  cbapel- 
in  like  manner  as  they  might  have  been  originally  divided; 
and,  in  such  case,  the  right  of  nomination  to  the  chapel  or 
chapels  of  such  new  district  chapelry  or  district  chapelries, 
shall  be  exercised  by  the  incumbent  of  the  parish  out  of 
which  such  first  assigned  district  chapelry  shall  have  been 
taken,  unless  the  right  of  nomination  thereto  shall  be 
legally  vested  in  some  other  party ;  and,  in  that  case,  such 
right  of  nomination  shall  belong  to  him  or  them,  or  to  such 
party  or  parties  as  shall  be  agreed  upon  by  him  or  them, 
and  the  said  commissioners,  with  consent  of  the  bishop ; 
and  the  chapel  or  chapels  of  such  new  district  chapelry  or 
district  chapelries  shall  respectively  be  subject  to  the  pro- 
visions and  regulations  respecting  district  chapelries.0 

The  commissioners  may  also  assign  a  district  chapelry  District  may  be 
to  any  church  or  chapel,  requisite  consent  being  obtained,  JJJJjg^  l0  any 
in  the  same  manner  as  above-mentioned;   and  the  go-  chapel. 
vernors  of  Queen  Anne's  Bounty  may   augment  such 
church  or  chapel,  either  before  or  after  such  district  cha- 
pelry has  been  founded  or  assigned.0 

It  any  person  is  willing  to  endow  a  chapel  of  ease  with  Chapelnes,  if 
such  a  provision  as  the  bishop  shall  deem  sufficient  to  en-  jj*1^  naS?' 
sure  a  competent  provision  for  the  minister,  it  shall  be  separate  pa- 
lawful  for  the  bishop,  with  the  consent  of  the  patron  and  n*hes. 
incumbent  of  the  parish,  by  writing  under  his  hand  and 
seal,  to  declare  that  such  chapel,  when  so  endowed,  shall 
thenceforth  be  separate  from  and  independent  of  the  parish 

■  3  Geo.  4,  c.  72,  s.  16.  •  3  &  4  Vicl.  c.  60,  s.  1 . 

P2&3  Vict.  c.  49,  s.  3. 
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church ;  and  that  the  chapelry,  township  or  district  be- 
longing or  supposed  to  belong  thereto,  shall  be  thence- 
forth a  separate  and  distinct  parish  for  all  spiritual  pur- 
poses.q 

In  certain  cases,  where  new  churches  have  been  built 
and  endowed,  the  commissioners  may  assign  a  district, 
which  shall  be  under  the  immediate  care  of  the  minister 
who  shall  have  been  duly  licensed  to  serve  such  church  or 
chapel,  so  far  only  as  regards  the  visitation  of  the  sick  and 
other  pastoral  duties,  and  shall  not  be  deemed  a  district 
for  any  other  purpose  whatsoever :  provided  that  it  shall 
be  lawful  for  the  commissioners,  with  the  consent  of  the 
bishop  of  the  diocese,  in  all  such  cases  as  shall  come  be- 
fore tnem,  and  for  the  bishop  alone  in  all  other  cases,  to 
determine  whether  baptisms,  churchings  or  burials  shall 
be  solemnized  or  performed  in  any  such  church  or  chapel, 
or  not ;  and  the  commissioners  or  bishop  respectively,  as 
the  case  may  be,  shall  cause  a  description  of  the  boun- 
daries of  the  district  assigned  by  them  to  such  church  or 
chapel  to  be  registered  in  the  registry  of  the  bishop  of  the 
diocese ;  and  shall  also  cause  their  order  and  direction  in 
writing,  as  to  all  offices  to  be  performed  in  any  such  church 
or  chapel,  to  be  registered  in  the  registry  of  the  diocese/ 

All  the  newly  constituted  ecclesiastical  divisions  of  this 
country,  by  whatsoever  name  they  may  be  called,  whether 
parishes,  districts,  or  chapelries,  have  hitherto  been  made 
under  some  of  the  above-mentioned  provisions ;  and  there 
will  still  be  very  many  cases  in  which  the  divisions  and 
subdivisions  of  parishes,  &c,  for  ecclesiastical  purposes, 
must  be  made  under  and  regulated  by  those  provisions. 
But  although  those  provisions  are  not  in  any  manner  su- 
perseded, they  will  probably  be  less  frequently  had  recourse 
to  in  the  future  divisions  of  parishes,  in  consequence  of  the 

E  revisions  recently  made  by  the  Church  Endowment  Act, 
y  which  in  many  cases  (although,  as  it  will  be  observed, 
not  in  all)  the  same  purposes  may  be  effected. 

For  now,  if  at  any  time  it  shall  be  made  to  appear  to  the 
ecclesiastical  commissioners  that  it  would  promote  the 
interests  of  religion,  that  any  part  or  parts  of  any  parish, 
chapelry,  district,  or  any  extra-parochial  place,  should  be 
constituted  a  separate  district  for  spiritual  purposes,  it 
shall  be  lawful,  by  their  authority,  with  the  consent  of  the 
bishop  of  the  diocese,  under  his  hand  and  seal,  to  set  out 
by  metes  and  bounds  and  constitute  a  separate  district 
accordingly,  such  district  not  then  containing  within  its 
limits  any  consecrated  church  or  chapel,  in  use  for  the 


i  l&2Will.4,c.38,s.  23. 


M&2  Will.  4,  c.  38,  s.  10. 
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purposes  of  divine  worship,  and  to  fix  and  declare  the 
name  of  such  district:  provided  that  the  draft  of  any  scheme 
for  constituting  any  such  district  shall  be  delivered  or 
transmitted  to  the  incumbent,  and  to  the  patron  or  patrons, 
of  the  church  or  chapel  of  any  parish,  chapelry  or  district, 
oat  of  which  it  is  recommended  that  any  such  district 
should  be  taken,  in  order  that  such  incumbent,  patron  or 
patrons,  may  have  an  opportunity  of  offering  or  making  to 
the  commissioners,  or  to  such  bishop,  any  observations 
upon  or  objections  to  the  constituting  of  such  district ;  and 
that  such  scheme  shall  not  be  laid  before  her  majesty  in 
council  until  after  the  expiration  of  one  calendar  month 
next  after  such  copy  shall  have  been  so  delivered  or  trans- 
mitted, unless  such  incumbent,  and  patron  or  patrons, 
shall  in  the  meantime  consent  to  the  same  :  provided  also, 
that  in  every  scheme  for  constituting  any  such  district,  the 
commissioners  shall  recommend  to  her  majesty  in  council 
that  the  minister  of  such  district,  when  duly  licensed,  shall 
be  permanently  endowed,  under  the  provisions  of  that  act, 
to  an  amount  of  not  less  than  the  annual  value  of  100/. ; 
and  also,  if  such  endowment  be  of  less  than  the  annual 
value  of  150/.,  that  the  same  shall  be  increased,  under  the 
like  provisions,  to  such  last-mentioned  amount  at  the  least, 
so  soon  as  such  district  shall  have  become  a  new  parish.8 

A  map  or  plan,  setting  forth  and  describing  such  metes  The  maps,  &c, 
and  bounds,  shall  be  annexed  to  the  scheme  for  constituting  of.the  new  dis" 
such  district,  and  transmitted  therewith  to  her  majesty  in 
council,  and  a  copy  thereof  shall  be  registered  by  the  re- 
gistrar of  the  diocese,  together  with  any  order  issued  by 
her  majesty  in  council  for  ratifying  such  scheme ;  but  it 
shall  not  be  necessary  to  publish  any  such  map  or  plan  in 
the  London  Gazette.* 

Upon  any  such  district  being  so  constituted,  a  minister 
shall  be  nominated  thereto  and  licensed,  and  shall  have 
power  to  perform  within  such  district  all  such  pastoral 
duties  appertaining  to  the  office  of  a  minister,  according 
to  the  rites  and  usages  of  the  united  Church  of  England 
and  Ireland,  as  shall  be  specified  and  set  forth  in  his 
license;  and  when  a  building  shall  be  licensed  within 
such  district  for  divine  worship,  he  shall  also  perform  such 
services  and  offices  as  shall  be  specified  and  set  forth  in 
the  same  or  any  further  license  granted  in  that  behalf  by 
the  bishop  of  the  diocese ;  and  such  minister  shall  perform 
such  pastoral  duties,  services  and  offices  respectively,  inde- 
pendently of  the  incumbent  or  minister  of  the  church  of 
any  parish,  chapelry  or  district,  out  of  which  such  new 
•  6  &  7  Vict  c.  37,  s.  9.  '  Sect.  10. 
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district  or  any  part  thereof  shall  have  been  taken;  and 
shall,  so  far  as  the  performance  of  the  same  may  be  autho- 
rised by  such  license  or  licenses,  have  the  cure  of  souls  in 
and  over  such  new  district :  provided  that  no  burials  shall 
be  performed  in  such  licensed  building,  and  that  nothing 
shall  empower  such  bishop  to  include  in  such  license  the 
solemnization  of  marriages. 
The  new  district  When  any  church  or  chapel  shall  be  built,  purchased,  or 
is  to  become  a  acquired  in  any  district  constituted  as  aforesaid,  and  shall 
when^hecbureh  ^ave  *>een  aPProved  by  the  commissioners  by  an  instru- 
is  consecrated,  ment  in  writing  under  their  common  seal,  and  consecrated 
as  the  church  or  chapel  of  such  district  for  the  use  and 
service  of  the  minister  and  inhabitants  thereof,  such  district 
shall,  from  and  after  the  consecration  of  such  church  or 
chapel,  be  a  new  parish  for  ecclesiastical  purposes,  and 
shall  be  known  as  such  by  the  new  name  of  "  The  new 
Parish  of ,"  instead  of  "  The  District  of ,"  accord- 
ing to  the  name  already  fixed  for  such  district;  and  such 
church  or  chapel  shall  become  and  be  the  church  of  such 
new  parish  accordingly,  and  any  license  granted  by  the 
bishop,  licensing  any  building  for  divine  worship,  shall 
thereupon  become  void ;  and  it  shall  be  lawful  to  publish 
banns  of  matrimony  in  such  church,  and,  according  to 
the  laws  and  canons  in  force  in  this  realto,  to  solemnize 
therein  marriages,  baptisms,  churchings,  and  burials,  and 
to  require  and  receive  such  fees  upon  the  solemnization  of 
such  offices,  or  any  of  them,  as  shall  be  fixed  by  the  chan- 
cellor of  the  diocese  in  which  such  new  parish  shall  be 
situate ;  and  which  fees,  and  also  the  fees  for  churchings 
to  be  received  by  the  minister  of  such  district,  such  chan- 
cellor is  empowered  and  required  to  fix  accordingly ;  and 
the  like  Easter  offerings  ana  dues  may  be  received  within 
the  limits  of  such  new  parish,  by  the  perpetual  curate 
thereof,  as  were  before  payable  to  the  incumbent  of  the 
church  of  the  principal  parish,  of  which  such  new  parish 
originally  formed  a  part. 

All  the  laws  ecclesiastical  in  respect  of  the  ordinances 
of  the  church  are  to  be  in  force  in  tne  new  parish,  but  the 
perpetual  curate  is  not  to  receive  any  fee  for  baptism  or 
for  registering  baptisms." 

■  Sect.  15. 
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CHAPTER  II. 

OF    CHURCHES. 

Suction  1. 

Cathedral  and  Collegiate  Churches. 

Cathedral  churches  were  probably  unknown  in  England  Origin  of 
prior  at  least  to  the  time  of  the  Emperor  Constantine ;  but,  cato*^*1** 
after  his  conversion,  the  other  converts  in  those  days  and 
in  the  following  times,  who  were  many  of  them  governors 
and  nobles,  settled  lands  of  considerable  extent  upon  those 
who  converted  them ;  and  the  first  oratories,  or  places  of 

Imblic  worship,  are  said  to  have  been  built  upon  those 
ands.  These  first  oratories  were  called  cathedra  or  sedes  ; 
cathedrals,  sees  or  seats,  from  the  clergy's  constant  resi- 
dence thereon ;  and  it  is  said  that  every  town  which  hath 
a  see  of  a  bishop  placed  in  it  is  thereby  entitled  to  the 
honours  of  a  city ;  *  but,  query,  whether  it  is  not  also 
necessary  that  it  should  be  a  borough  incorporate,  and 
whether  the  new  sees  erected,  or  to  be  erected,  under  the 
authority  of  the  ecclesiastical  commission,  and  some  of  the 
Welsh  sees,  would  rightly  confer  the  name  of  city  on  the 
places  wherein  they  are  situated  ? 

The  distinction  between  cathedral  and  collegiate  churches 
consists  principally  in  the  see  of  the  bishop  at  the  former, 
for  a  dean  and  chapter  are  common  to  both ;  and  while 
cathedrals  are  subject  only  to  the  visitation  of  the  arch- 
bishop, and  to  the  king,  when  the  archbishopric  is  vacant, 
collegiate  churches  are  visitable  by  the  bishop  of  the  dio- 
cese, unless  where  it  has  been  expressly  provided  otherwise 
by  the  founder ;  consequently,  every  cathedral  or  see,  so 
soon  as  it  is  erected,  is  exempt  from  and  independent  of  the 
visitation  of  the  archdeacon.  Thus,  a  bishop's  see  having  Exempt  from 
been  newly  erected  within  the  limits  of  a  certain  arch-  the  archdeacon's 
deaconry,  it  was  represented  that  the  archdeacon  had  pre-  'un  ictu>n' 
sumed  to  exercise  his  jurisdiction  over  the  bishop  tnere 
consecrated,  and  the  church;  and  Gregory  IX.  decreed 
thereupon,  that  this  should  no  more  be  done,  but  that  the 
bishop  should  be  exempt  from  the  archidiaconal  jurisdic- 
»  Godolph.  Abr.  347 ;  1  Inst.  109, 
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tion.b  And  as  this  decretal  epistle  became  a  part  of  the 
canon  law,  it  may  be  presumed  that  the  same  would  now 
be  held  in  the  case  of  any  new  sees  erected  under  the  re- 
commendation of  the  ecclesiastical  commission. 

Besides  the  proper  revenues  of  cathedral  churches  to  be 
applied  towards  tne  repairs  thereof,  there  are  divers  for- 
feitures bv  the  several  canons  of  Archbishop  Stratford  to 
be  applied  to  the  same  purpose ;  namely,  for  the  unfaithful 
execution  of  wills,  for  extorting  undue  fees  for  the  probate 
of  wills,  and  half  the  forfeitures  for  excessive  fees  at  the 
Cathedraticum.  admission  of  curates ;  and  also  the  cathedraticum,  which 
is  or  formerly  was  paid  in  honour  of  the  cathedral  church, 
and  in  token  of  subjection  to  it,  by  every  parochial  minister 
within  the  diocese. 

This  annual  pension,  as  it  has  been  called,  is  restrained 
by  the  canon  law  to  two  shillings  at  most  from  each  parish, 
and  it  has  been  sometimes  called  synodaticum  or  synodal*, 
because  generally  paid  at  the  bishop's  synod  at  Easter; 
but  all  these  payments  are  now  fallen  into  disuse,  and  such 
claims  could  not  now  probably  be  successfully  revived. 
Yet,  notwithstanding  the  discontinuance  of  this  acknow- 
ledgment, the  cathedral  church  is  the  parish  church  of 
the  whole  diocese ;  which  diocese  was,  in  feet,  anciently 
called  parockia,  until  the  application  of  this  name  to  the 
lesser  branches,  into  which  it  was  divided,  made  it,  for  dis- 
tinction's sake,  to  be  called  only  by  the  name  of  diocese; 
and  it  has  been  affirmed  therefore,  that  if  one  resort  to  the 
cathedral  church  for  the  purpose  of  hearing  divine  service, 
it  is  a  resorting  to  the  parish  church  within  the  sense  and 
meaning  of  the  statute ;  and  this  further  appears,  for  that 
it  is  ordained  by  a  canon  of  Archbishop  Mepham,  that,  in 
certain  cases,  they  who  cannot  be  cited  personally  nor  in 
their  dwelling-house,  may  be  cited  in  their  parish  church, 
and  if  they  have  no  parish  church,  or  that  does  not  appear, 
then  they  shall  be  cited  in  the  cathedral ;  and  that  also  by 
canon  65,  that  excommunicates  shall  be  denounced  every 
six  months,  as  well  in  the  parish  church  as  in  the  cathedral 
church  of  the  diocese.0 
The  see  of  a  bishop  is  entitled  to  the  ornaments  of  the 
which  go  to  the  chapel  at  his  decease ;  and  although  other  chattels  belong 
successor,  tQ  ^  executor  0f  the  deceased,  and  shall  not  go  in  suc- 

cession, yet  the  ornaments  of  a  chapel  of  a  preceding 
bishop  are  merely  in  succession;*1  and  this  is  agreeable  to 
analogy,  for  ordinary  things  erected  in  the  church  for  the 
honour  of  the  dead  person  shall  go  to  his  heir  as  heir- 
looms, as  in  manner  of  an  inheritance. 

*  Gibi.  171.  *  Ibid.  *  Ibid. ;  Corvin  ?.  fy»,  12  Rep.  186. 
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Of  the  bishoprics  of  the  new  foundation  we  have  before  New  cathedrals, 
spoken;  as  to  the  cathedral  churches  of  the  same  it  was 
enacted,6  that  the  king  should  have  power  to  declare  by 
letters-patent,  or  other  writing  under  the  great  seal,  such 
number  of  cities,  sees  for  bishops,  cathedral  churches  and 
dioceses,  by  metes  and  bounds,  as  shall  appertain,  and 
out  of  the  revenues  of  the  dissolved  monasteries  to  endow 
them  in  such  manner  as  he  should  deem  expedient ;  and, 
as  to  such  cathedral  churches,  it  will  be  sufficient  to  ob- 
serve that  the  law  regarding  them  differs  not  from  that 
regarding  the  churches  of  the  old  foundation. 

The  collegiate  church  of  Ripon  is  now  made  a  cathedral 
church,  and  the  chapter  is  invested  with  the  rights  and 
powers  of  other  cathedral  churches;  consequently,  the 
visitation  of  the  bishop  is  exchanged  for  that  of  the  metro- 
politan of  the  province,  and  it  has  become  exempt  from 
the archidiaconal  visitation/  and  provision  has  also  been 
made  for  an  episcopal  residence  and  demesne  for  the  see. 
The  collegiate  church  of  Manchester  will  probably  be 
shortly  changed  in  like  manner. 


Section  2. 
Parish  Churches. 

Of  churches,  other  than  cathedral  and  collegiate,  by  far  Definition  of  a 
the  largest  proportion,  as  well  as  the  most  important,  are  P*™11  chorch- 
those  of  the  different  parishes.  If  a  church  or  chapel  has 
a  public  cemetery  belonging  to  it,  a  communion  table,  pews 
in  right  of  houses,  christenings  there,  and  Easter  dues  paid 
Hs  minister,  these  things  are  strong  to  show  that  it  is  a  pa- 
rochial church  or  chapel  ;B  to  which  definition  there  should 
probably  be  added,  that  the  church  should  have  existed 
from  time  immemorial,  and  that  the  inhabitants  of  the 
district  belonging  to  it  should  never  have  contributed  to 
the  repairs  of  a  mother  church ;  for  these  things  would 
show  it  to  be  a  chapel  only,  dependant  upon  some  mother 
church.  According  to  Degge  and  Kennet,  baptism  and 
sepulture  are  proofe  of  a  parochial  chapel,  and  tnis  is  true, 
but  they  are  certainly  not  sufficient  proofs ;  and  this  will 
be  seen  by  what  is  said  of  this  subject  under  the  title  of 
church  rates.* 

The  test  or  definition  by  which  a  parish  church  or  chapel  Different  kinds 
may  be  tried  is  of  course  not  applicable  to  parish  churches  of- 

*  31  Hen.  8,  c  91.  f  Older  in  Council,  dated  5th  October,  1836. 

f  Ex  part*  Grunhoute,  1  Madd.  106. 

k  See  alio  Crmven  ?.  Saundtrwn,  7  Ad.  5c  Ell.  880. 
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declared  bo  by  special  or  general  acts  of  parliament, 
and,  as  well  for  many  practical  purposes,  as  here  for 
more  easy  consideration,  parochial  churches  may  be  thus 
classed;  namely,  original  parish  churches,  substituted 
parish  churches,  separate  parish  churches,  and  new  dis- 
trict parish  churches.1  It  will  be  obvious,  however,  that 
the  greater  part  of  what  we  shall  have  here  to  remark  will 
be  equally  applicable  to  all,  since  all  are  parochial  churches 
equally. 
Original  paibh  The  ancient  manner  of  fouuding  churches  of  this  kind 
churches.  wag^  ^at  the  intended  founder  made  application  to  the 

bishop  of  the  diocese  and  obtained  his  license,  then  the 
bishop  or  his  commissioners  set  up  a  cross,  and  set  forth 
the  ground  where  the  church  was  to  be  built ;  and  then 
the  founders  might  proceed  in  the  building  of  the  church, 
and  when  the  church  was  finished  the  bishop  was  to  con- 
secrate it.k 

No  person  therefore  could  erect  a  church  without  leave 
of  the  bishop;  and  after  it  is  erected  the  law  takes  no 
notice  of  it  as  a  church  until  it  is  consecrated  by  the 
bishop ;  for  this  reason,  therefore,  the  question  of  a  cnurch 
or  not  a  church,  a  chapel  or  not  a  chapel,  is  to  be  tried  and 
certified  by  the  bishop.'  But  if  the  question  be  whether, 
admitting  it  to  have  been  consecrated,  it  be  a  church  or 
only  a  chapel,  such  a  question  would  not  be  triable  in  the 
ecclesiastical  courts,  and  prohibition  would  lie,  for  such  a 
question  shall  be  tried  by  the  country.01 
Consecration  of  The  consecration  of  churches  was  first  enjoined  by  Ea- 
ch es.  genius,  the  first  priest  of  Rome  who  styled  himself  the  pope, 
in  the  year  154,  and  this  was  aftewards  enforced  in  tnis 
country  by  a  constitution  of  Othobon.n 

In  cases  of  urgent  necessity  it  appears  that,  by  consent 
of  the  bishop,  divine  service  might  be  preformed  and  the 
sacraments  administered  in  churches  and  chapels  not  con- 
secrated ;  as  where  the  church  was  destroyed  by  fire,  and 
service  performed  in  tents,  or  in  the  open  air,  before  the 
consecrated  altar;  and  more  especially  where  a  church 
was  shut  up  and  under  repair,  and  banns  had  been  pub- 
lished in  the  church  of  an  adjoining  parish,  a  marriage 
solemnised  on  the  site  of  the  old  churcn  was  held  good.0 
Endowment  to  And  no  church  may  be  consecrated  until  a  competent 
be  first  provided,  endowment  is  provided;  and  the  canon  law  goes  further, 
requiring  the  endowment  to  be  made  not  only  before  con- 

1  See  the  several  church  building  acts;  and  ante,  Book  III.  Ch.  I.;  see  also 
the  Church  Endowment  Act. 

"  Still.  K.  C;  1  Burn's  E.  L.  323.  "  3  Inst  203. 

*  2  Roll.  Abr.  29! ;  Wats.  c.  23.  •  1  Bum's  E.  U  324. 

°  Staltwood  v.  Tridgar,  2  Phill.  292. 
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secration,  but  to  be  ascertained  and  exhibited  before  they 
begin  to  builds  This  endowment  in  the  old  churches  was 
commonly  made  by  the  lord  of  the  manor,  by  an  allotment 
of  the  manse  and  glebe ;  and  other  persons  also  at  the 
time  of  the  dedication  often  contributed  small  portions  of 
land,  which  is  the  reason  why,  in  many  parishes,  the  glebe 
is  not  only  distant  from  the  manor,  but  is  in  remote  divided 
parcels. 

It  does  not  appear  necessary  here  to  say  much  as  to  the  For»  of  «>nse- 
form  of  the  consecration,  for  it  is  to  be  found  in  some  of  crall0D* 
the  Books  of  Common  Prayer ;  and  this  is  now  usually, 
or  perhaps  universally  used,  and  is  the  form  sent  down  by 
the  bishops  in  1712  to  the  lower  house  of  convocation, 
and  altered  and  afterwards  agreed  to ;  yet  it  never  received 
the  royal  assent,  and  consequently  is  not  enjoined  to  be 
observed ;  and  in  fact,  although  it  might  be  unwise  to 
depart  from  what  has  been  prescribed  by  far  weightier 
authority  than  could  now  be  obtained,  and  from  what  has 
in  addition  been  sanctioned  by  custom,  yet  in  our  Church 
at  the  present  day  every  bishop  is  left  to  his  own  discretion 
as  to  the  form  be  might  choose  to  observe  in  the  consecra- 
tion of  churches.q 

If  a  church  has  been  polluted  by  the  shedding  of  blood,  Reconsecration 
it  seems  there  should  be  a  reconciliation ;  and  if  it  has  been  *n<l  reconcilia- 
entirelv  or  almost  entirely  destroyed  by  fire,  a  reconsecra-  "~ 
tion ;  but  if  the  walls  were  entire  and  the  communion  table 
not  injured,  then  there  ought  to  be  no  reconsecration  :  and 
where  a  chapel  at  Hereford  had  for  some  time  been  applied 
to  secular  purposes,  and  had  been  made  a  stall  for  cattle, 
and  a  place  for  laying  up  provender,  yet,  as  the  walls  were 
entire,  a  reconciliation  and  not  a  reconsecration  was  deemed 
proper. 

But  where  the  church  at  South  Mailing  had  been  pol- 
luted in  a  similar  manner,  and  had  been  also  rebuilt,  and 
then  used  for  divine  services,  the  minister,  churchwardens 
and  parishioners  were  interdicted  by  the  archbishop  from 
entering  the  church  until  there  had  been  a  reconsecration. 
In  a  case  where  a  reconciliation  was  judged  sufficient,  the 
tenor  of  the  reconciliation  was,  "  The  same  chapel  from  all 
canonical  impediment,  and  from  every  profanation  (if  any 
there  were)  contracted  and  incurred,  as  much  as  in  us  lietli, 
and  so  far  as  lawfully  we  may  by  the  authority  aforesaid, 
we  do  exempt,  relax  and  reconcile  the  same."  r 
Probably  there  is  no  very  certain  rule  which  could  be 

>>  Gibt.  189. 

*  Tb«  form  U  tet  out  very  fully  in  Dr,  Burn's  work  on  Ecctaiastictl  LtWi 

'  Gibs,  189. 
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laid  down  as  to  the  cases  in  which  reconciliation  or  recon- 
secration  would  be  proper ;  but  if  any  precedent  may  be 
derived  from  the  cases  mentioned,  wherever  a  church  has 
been  rebuilt,  it  would  seem  proper  that  there  should  be  a 
reconsecration ;  for  it  would  appear  from  the  form  of  con- 
secration that  it  is  not  the  soil  only  on  which  the  church 
is  built,  but  the  walls  and  the  whole  building  that  are  con- 
secrated ;  and  consequently  the  new  building,  though  upon 
the  old  site,  would  as  much  require  to  be  consecrated  as  if 
it  had  been  erected  elsewhere. 

A  church  having  once  been  consecrated,  and  by  that 
solemn  rite  dedicated  to  the  service  of  God,  and  separated 
from  all  unhallowed  uses,  cannot  be  unconsecrated  but  by 
act  of  parliament.* 
Fabric  of  the  Parochial  churches  maybe  said  generally  to  consist  of 

church.  four  parts  :  the  belfry  tower  or  steeple — the  chancel— the 

nave  or  body  of  the  church — and  the  aisles.  These  parts 
form  the  fabric  of  the  church,  which  has  been  said  to  con- 
sist of  the  walls,  windows,  and  covering;  and  each  of  these 
parts  we  shall  consider  briefly  before  we  speak  of  the  pews, 
goods,  utensils,  or  ornaments  contained  in  them. 
Tower  or  belfry.  With  regard  to  the  tower  or  belfry  very  little  is  to  be 
found  in  our  books  ;  but  it  has  been  established  that  it  is 

Eart  of  the  church  itself;  for  where  a  church  was  injured 
y  lightning,  and  the  parish  repaired  the  body  ana  the 
roof,  but  refused  to  rebuild  the  spire,  the  ecclesiastical 
court  issued  a  monition  to  repair  and  reinstate ;  and  it 
being  suggested  that  there  were  insurmountable  difficulties, 
the  court  said  if  there  were  such,  reference  must  be  had  to 
the  court.* 
The  chancel.  The  chancel,  canceltus,  seemeth  properly  to  be  so  called 

d  cancellisy  from  the  lattice-work  partition  betwixt  the  quire 
and  the  body  of  the  church,  so  framed  as  to  separate  the 
one  from  the  other,  but  not  to  interrupt  the  sight.u  At 
the  time  of  the  Reformation  this  distinction  between  the 
chancel  and  the  body  of  the  church  was  fiercely  attacked 
as  tending  only  to  magnify  the  priesthood.  But  though 
the  king  and  parliament  yielded  so  for  as  to  allow  the  daily 
service  to  be  read  in  the  body  of  the  church,  if  the  ordi* 
nary  should  think  fit,  yet  they  would  not  allow  the  chancel 
itself  to  be  taken  away  or  altered ; x  and  therefore  it  is  by 
the  rubric  ordained  that  the  chancels  shall  remain  as  they 
have  done  in  times  past.  And  as  divine  service  was  for- 
merly performed  by  the  minister  in  the  chancel,  it  thus 

*  See  Erparte  Greenhouse,  1  Madd.  108. 

t  Lord  Maynard  v.  Brand  and  Philpot,  3  Phill.  601. 

«  1  Barn's  E.  L.  *  Gibs.  199. 
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came  to  be  considered  more  peculiarly  and  especially  be- 
longing to  him.  And  Lord  Coke  says,  in  the  chancel  the 
freehold  is  in  the  parson,  and  is  parcel  of  his  glebe ;  *  yet  Paison's  right 
it  appears  now  to  be  clearly  established  that  this  is  not  so ;  l0  the  chancel- 
and  that  whatever  property  or  right  the  parson  or  rector 
may  have  in  the  chancel,  he  has  not  that  full  and  exclusive 
property  which  he  may  be  said  to  have  in  his  glebe ;  for 
the  jurisdiction  of  the  ordinary  extends  to  the  chancel  as 
well  as  to  other  parts  of  the  church ;  and  it  would  be  most 
inconvenient  if  it  were  not  so ;  for  when  lay  impropriations 
began,  the  rights  and  property  in  the  chancel  passed  to 
the  lay  rectors :  and  it  is  this  which  in  fact  has  given  rise 
to  frequent  litigation  on  the  subject ;  and  it  now  seems  to 
be  decided  that  the  rector  has  the  freehold  in  the  chancel 
in  the  same  way  as,  and  no  further  than,  he  has  in  the 
church  and  the  churchyard.  He  is  not  therefore  entitled 
as  of  right  to  make  a  vault  or  affix  tablets  in  the  chancel 
without  leave  of  the  ordinary ;  nor  is  he  entitled  to  a  faculty 
for  such  purposes  without  laying  before  the  ordinary  the 
particulars,  in  order  to  satisfy  him  that  the  tablets  or  vault 
will  not  interrupt  the  parishioners  in  the  use  and  enjoy- 
ment of  the  chancel.  The  burden  of  repairing  the  chancel, 
in  the  absence  of  a  custom  to  the  contrary,  rests  of  com- 
mon right  on  the  rector ;  but  so  also  the  parishioners  are 
bound  of  common  right  to  repair  the  body  of  the  church  ;a 
but  as  this  confers  no  right  on  the  parishioners  to  oust  the 
jurisdiction  of  the  ordinary,  so  neither  does  it  confer  a 
similar  right  in  the  rector.  And  as  to  the  use  of  the  chan-  ftignt  io  the  use 
eel,  it  clearly  belongs  to  the  parishioners  for  the  decent  lhe  c  ance  * 
and  convenient  celebration  of  the  holy  communion,  and  the 
solemnization  of  marriage. b 

This  however  is  during  the  administration  of  divine  ser- 
vice only,  for  the  possession  of  the  whole  church  is  in  the 
minister  and  churchwardens ;  and  no  person  has  a  right 
to  enter  it,  when  not  open  for  divine  service,  except  by 
their  permission.6 

Several  different  origins  have  been  proposed  for  the  word  The  nave. 
nave;  the  most  simple  as  well  as  the  most  probable  of 
which  appears  to  be  that  of  vaog,  as  pronounced  with  the 
digamma ;  vao*  has  also  been  suggested ;  and  it  is  singular 
that  in  some  of  the  modern  languages  the  word  by  which 
this  part  of  the  church  is  signified  is  the  same  as  that  sig- 
nifying a  ship.     Dr.  Burn  says  it  is  a  Saxon  word,  nave  or 

1  Brownlow  v.  Goldiborough,  Ought.  4. 

»  See  3  M.  &  R.  889. 

b  Sir  J.  Nicholl,  in  Rich  v.  BimAimH,  4  Haggt 

•  Jarrrtt  v.  SfU,  3  Phill.  170. 
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nap,  and  probably  signifies  the  middle  of  a  wheel,  being 
that  part  in  which  the  spokes  are  fixed,  and  is  from  thence 
transferred  to  signify  the  body  or  middle  part  of  the  church. 
The  freehold  of  the  nave  or  body  of  the  church  is  in  the 
parson,  who  would  consequently  be  the  proper  person  to 
bring  an  action  against  any  one  injuring  or  carrying  away 
that  which  is  part  and  parcel  of  or  affixed  to  the  freehold; 
but  custom  or  the  common  law  has  cast  the  burden  of 
repairing  it  upon  the  parishioners.  And  as  the  freehold  is  in 
the  parson,  he  has  a  special  duty  upon  him  to  see  that  the 
body  of  the  church  is  well  and  sufficiently  repaired,  and 
that  rates  for  that  purpose  are  duly  made.d    The  parish- 
ioners have  a  right  to  tne  use  of  the  body  of  the  church  at 
such  times  as  it  is  properly  open,  and  this  whether  they 
make  any  payment  to  the  rates  or  not :  •  a  right  which 
must  be  borne  in  mind  when  we  come  to  the  important 
subject  of  the  seats  or  pews  in  the  church,  and  the  right  to 
the  disposal  or  occupancy  of  them. 
The  aisles.  The  word  aisle  is  probably  derived  from  the  French  (rife, 

(da,  or  wing ;  for  the  Norman  churches  were  built  in  the 
form  of  a  cross  with  the  nave  and  two  wings. 
When  private         An  aisle  is  frequently  established  as  belonging  either 
property.  wholly  or  in  part  to  private  families  or  individuals,  or  rather 

to  particular  estates  within  the  parish,  the  owners  of  which 
it  is  presumed  originally  erected  the  aisle  for  the  accom- 
modation of  their  household,  which  their  successors  in  the 
estate  claim  as  appurtenant  to  the  ancient  mansion  or 
dwelling-house;  but  in  order  to  complete  such  exclusive 
right,  it  is  necessary  not  only  that  it  should  have  existed 
immemorially,  but  that  the  owners  of  the  estate,  in  respect 
of  which  it  is  claimed,  should  from  time  to  time  have  borne 
the  expense  of  repairing  that  which  they  claim  as  having 
been  set  up  by  their  predecessors ;  for  the  constant  sitting 
and  burying  in  the  aisle  alone,  without  reparation,  will  not 
gain  any  peculiar  property  therein ;  but  the  aisle  having 
been  repaired  at  the  common  charge  of  the  parish,  the 
common  right  of  the  ordinary  takes  place,  so  that  he  might 
appoint  whom  he  pleased  to  sit  there,  notwithstanding  any 
usage  to  the  contrary/ 

In  these  cases  it  is  presumed  that  the  aisle  was  originally 
erected  by  the  person  to  whose  estate  it  is  attached,  with 
the  consent  of  the  parson,  patron  and  ordinary  ;  but,  for 
the  reasons  we  have  before  mentioned,  no  such  title  to  an 
aisle  can  be  good  if  the  prescription  be  to  a  man  and  his 

*  3PM11.36.  •  lHagg.317. 

'  See  3  Inftt.  303  j  Francis  ▼.  Ley,  Cro.  Jac.  366  j  Button  v.  Batman,  Sidert 
86 }  May  ?.  Gilbert,  3  Built. ;  Fuller  v.  Lane,  3  Add.  433  j  Degge,  144. 


Digitized  by 


Google 


PARISH  CHURCHES.  393 

heirs;  but  the  aisle  must  always  be  supposed  to  be  held 
in  respect  of  the  house,  and  will  always  go  with  the  house 
to  him  that  inhabits  it.8 

It  was  said  in  a  modern  case  by  Sir  J.  Nicholl,  "  The  Consequences 
parish  church  of  L.  appears  to  be  an  old  collegiate  church,  °r* 
with  three  chancels,  as  they  are  called,  or  more  properly 
aisles;  the  number  of  pews  in  these  aisles  is  twenty- 
three,  but  the  aisles  themselves,  and  the  pews  in  them, 
are  the  mere  private  property  of  three  several  parish- 
ioners who  keep  them  in  repair,  and  the  sittings  in  these 
aisles  are  not  open  in  any  sense  to  the  general  accommo- 
dation of  the  parishioners  :h  and  it  being  thus  clearly  esta- 
blished that  tnere  may  be  such  a  right,  if  any  disturbance 
of  it  were  to  take  place,  the  owner  would  have  his  remedy 
by  action  at  common  law  against  the  trespasser,  whether 
it  were  the  ordinary  or  one  of  the  parishioners.1 

And  as  the  aisles  themselves  ana  the  seats  in  them  may, 
according  to  the  words  above  quoted,  be  mere  private  pro- 
perty, it  seems  that  they  may  be  held  by  persons  not  resi- 
dent in  the  parish,  or  that  they  may  be  prescribed  for  as 
annexed  to  a  house  situate  out  of  the  parish ; k  being  there- 
fore in  this  respect  altogether  different  from  the  private 
pews  and  faculty  seats  in  the  body  of  the  church,  to  be 
presently  spoken  of. 

If  increased  accommodation  in  a  church  is  required,  and  Altering  an<i 
might  be  provided  by  means  of  alterations  made,  the  eJJlar?n*  fo 
churchwardens  ought  to  apply  for  a  faculty  or  license  from  increased  ac- 
the  ordinary  for  that  purpose.     And  this  is  the  only  way  commodation. 
in  which  alterations  or  enlargements  in  a  church  can  be 
legally  effected.1     If  the  population  of  a  parish  has  so  in- 
creased that  the  church  is  unequal  to  general  accommo- 
dation, an  extension  of  the  buildings,  or  a  more  convenient 
application  of  the  space  within,  must  be  resorted  to.     In 
granting  a  license  or  faculty  for  either  of  these  purposes, 
the  court  would  consider  the  expense  to  the  parish ;  whe- 
ther the  symmetry  and  proportions  of  the  church  would 
be  violated  by  the  alteration,  and  whether  the  inside  would 
be  rendered  dark  and  incommodious.     It  would  also  pay 
great  attention  to  the  fact  that  it  was  against  the  wishes 
of  the  majority  of  the  inhabitants,  although  not  bound  by 
such  a  circumstance,  and  it  would  also  pay  the  same  due 
attention  to  the  opposition  of  the  incumbent,  although 
neither  will  that  necessarily  sway  the  decision  of  the  court, 
for  the  court  is  not  bound  to  regard  it."1 

'  12  Coke,  106;  1  B.  &  A.  498  ;  1  Sid.  88  ;  6  T.  R.  298. 

1  F*lUr  t.  Ur€,  2  Add.  483.  »  May  v.  Gillxrt,  2  Bulst  Coke,  J. 

k  2  Add.  424;  6  B.  &  C.  18 ;  1  Hag*.  321. 

1  Gibs.  Cod.  »  See  1  Phill.  233  j  I  Hagg.  Consis.  5  2  Add.  429. 
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And  it  follows  from  the  fact  that  the  decision  of  the 
court  in  such  cases  is  independent  of  the  wishes  of  the 
parishioners  or  of  the  incumbent,  that  if  alterations  were 
ordered  by  a  vestry,  and  a  faculty  were  applied  for  to  con- 
firm them,  it  would  matter  little  whether  the  vestry  hid 
been  legally  constituted.  Thus  in  a  case  where  a  vestry- 
room  and  gallery  had  been  added  in  a  parish  church  by  an 
order  of  vestry,  and  an  application  made  for  a  faculty  ap- 
proving and  confirming  the  work,  it  was  objected  that  the 
vestry  giving  the  order  had  not  been  assembled  on  a  legal 
notice,  none  having  been  affixed  on  the  church  door,  con- 
formably to  58  Geo.  HI.  c.  69,  s.  1,  and  that  the  altera- 
tions were  unnecessary ;  but  it  was  proved  that  the  notice 
of  vestry  was  published  in  the  church ;  that  it  was  held  in 
the  usual  manner,  and  continued  by  adjournment;  that 
the  general  concurrence  of  the  parish  was  evident;  that 
the  objection  was  not  taken  till  long  after,  when  disputes 
had  arisen  upon  other  subjects ;  and  that  there  was  a  want 
of  increased  accommodation.  Upon  consideration  of  the 
case,  the  court  asked  the  counsel  whether  they  could  hope 
to  maintain,  with  success,  either  that  a  faculty  could  not 
legally  be  granted,  or  that  it  would  not  be  a  proper  exer- 
cise of  the  discretion  of  the  ordinary  to  confirm  the  erection 
of  these  useful  accommodations  in  the  church  of  an  opu- 
lent and  populous  parish.  The  case  coming  on,  on  appeal) 
the  counsel  consented  to  a  reversal  of  the  sentence  ot  the 
court  below,  which  had  refused  a  faculty,  upon  an  under- 
standing that  no  costs  should  be  given,  with  a  view  to 
promote  harmony  and  reconciliation.0 
Id  cases  of  dis-  If  there  should  be  any  dispute  in  a  parish  as  to  whether 
pute.  increased  accommodation  in  the  church  be  necessary,  vtA 

as  to  where,  and  in  what  manner  it  should  be  effected,  then 
When  no  dis-  the  ordinary  is  the  sole  judge  in  such  a  case.  But  if  the 
pute.  incumbent,  churchwardens  and  parishioners  were  unani- 

mously of  opinion,  that  such  increased  accommodation  was 
necessary,  and  that  it  should  be  made  in  a  particular  part, 
it  seems  that  there  is  no  necessity  for  the  interposition  of 
the  ordinary ;  for  as  there  is  no  controversy,  there  can  be 
no  need  of  a  judge :°  but  it  cannot  by  this  be  intended 
that  the  ordinary  might  not  interpose,  if  he  thought  proper, 
or  that  it  would  not  be  his  duty  to  interpose,  if  he  con- 
sidered the  symmetry  or  beauty  of  the  church  to  be  in  any 
manner  violated  by  the  alteration. 
What  detriment  It  is  not  easily  to  be  deduced  from  the  decided  cases, 
might  be  per-     what  fcin(i  0f  detriment  to  the  church  would  be  sufficient 

mitted  to  gain 

increased  ac-  »  Thomas  and  Hughes  ▼.  Morris,  1  Add.  470. 

commodatioQ.  <>  Johns.  163 ;  Ayl.  Paw.  484 ;  Rogers's  E.  L.  171. 
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to  induce  the  court  not  to  decree  a  faculty  for  the  purpose 
of  making  the  proposed  alterations ;  for  generally  it  may 
be  supposed  that  no  alteration,  such  as  erecting  galleries, 
or  filling  up  the  open  space  with  pews,  could  be  made 
without  some  detriment  to  the  fabric  of  the  church,  or 
without  in  some  degree  destroying  its  beauty  and  sym- 
metry. 

In  a  case  where  a  large  majority  of  parishioners  as- 
sembled in  vestry  voted  that  an  application  should  be 
made  to  the  ordinary  for  a  faculty  to  erect  a  gallery  for 
the  accommodation  of  the  increased  population  or  the 
parish,  which  increase  was  distinctly  proved  by  the  build- 
ing of  new  houses,  and  the  many  applications  to  church- 
wardens for  pews,  which  they  were  unable  to  satisfy  from 
want  of  room ;  it  was  objected  that  such  a  gallery  would 
endanger  the  fabric  and  darken  the  pews,  but  not  that  the 
expense  would  burthen  the  parish,  nor  that  the  symmetry 
and  proportion  of  the  church  would  be  violated :  the  ob- 
jections made  were  rebutted,  and  the  faculty  was  decreed 
without  costs. p  And  it  is  presumed,  that  every  such  case 
will  be  decided  on  its  own  peculiar  grounds,  and  that  no 
general  principle  would  be  applicable. 

It  follows  necessarily  from  what  has  here  been  said,  that 
nothing  could  justify  the  incumbent  or  the  parishioners 
separately,  and  from  the  mere  wish  of  one  of  them,  without 
the  concurrence  of  the  others,  and  without  the  authority  of 
the  ordinary,  in  making  any  such  alterations  as  have  been 
mentioned. 

If  the  vestry  and  the  bishop  and  incumbent  are  all  con- 
senting, but  not  otherwise,  the  churchwardens  may  borrow 
and  raise  on  the  rates  money  necessary  for  defraying  the 
expenses  of  enlarging  the  accommodation  in  churches  or 
chapels,  making  rates  for  payment  of  the  interest,  and 
providing  a  fund  of  not  less  than  the  interest  annually  for 
repayment  of  the  principal,  or  for  repaying  the  principal 
in  any  other  manner  that  may  be  agreed  upon ;  and  where 
a  church  is  thus  enlarged,  one-half  of  the  additional  ac- 
commodation thus  obtained  shall  be  allotted  to  uninclosed 
or  free  seats;4  but  this  subject  will  be  found  afterwards 
more  fully  treated  of  under  the  head  of  church  rates. 

f  Groves  and  White  v.  Biclor  of  Horntey,  1  Hagg.  R.  188. 
1 68  Geo.  3,  c.  45. 


Digitized  by 


Google 


396  of  churches. 

Section  3. 
Of  Chapels  and  Churches  not  Parochial 

Wh»t  U  a  The  definition  of  the  term  chapel  is  by  no  means  so 

chapel.  eagy  now  ag  formerly,  since  many  chapels  of  ease  ha?e 

become,  in  effect,  churches,  under  the  provisions  of  the 
church  building  acts ;  many  more  are  in  the  course  of 
being  so  converted ;  and  the  church  building  acts,  in 
many  instances,  speak  of  churches  and  chapels  indiscrimi- 
nately. 

Some  kinds  of  chapels,  however,  there  are,  as  to  which 
no  change  has  taken  place,  as  private  chapels ;  but  of  the 
law  relating  to  these,  there  is  not  much  to  be  observed. 

Private  chapels.  Private  chapels  are  those  of  which  several  are  existent 
in  this  country,  which  have  been  founded  by  wealthy  per- 
sons residing  at  some  distance  from  their  parish  church. 
No  obligations  whatever  in  respect  of  them  are  entailed  upon 
the  inhabitants  of  the  places  where  they  may  have  been 
built;  but  the  chapels  themselves,  with  their  ornaments, 
&c.  and  the  ministers  officiating  therein,  are  maintained 
entirely  at  the  expense  of  the  individual  to  whom  thev 
belong.  Such  chapels  have  no  certain  endowment,  and, 
consequently,  the  minister  has  no  freehold  in  his  office; 
but  the  owner  of  the  chapel  may  dismiss  him  at  any  time 
he  thinks  proper,  and  appoint  another  in  his  place/  Bat,, 
practically,  they  are  not  altogether  free  from  the  control 
of  the  ordinary ;  for  a  minister  cannot  officiate  in  these 
chapels,  more  than  elsewhere,  without  a  license  from  the 
ordinary,  who  may,  therefore,  by  refusal  of  the  license, 
have  some  control  over  the  appointment :  nor  can  divine 
service  be  performed  in  any  building  of  this  kind,  unless 
it  is  licensed  for  that  purpose  by  the  bishop,  who  in  the 
license  may  express  any  particular  services  which  he  au- 
thorises to  be  performed  there.9  In  giving  directions  as 
to  the  service  to  be  performed  in  chapels  of  this  kind,  the 
canon  law  appears  very  careful  lest  such  service  should 
lead  to  the  desertion  of  the  parish  church;  and  therefore 
directs,  that  the  chaplains  of  such  places  shall  preach  and 
administer  the  communion  very  seldom  on  Sundays  and 
holidays,  so  that  both  the  lords  and  masters  of  the  said 
houses,  and  their  families,  may  resort  to  their  parish 
churches,  and  there  receive  the  holy  communion,  at  least 
once  every  year.1 

Fret  cbapeb •         Free  chapels  are  of  the  same  nature  as  private  chapels, 

'  4  Barn.  &  Cres.  673.  »  1  Bum's  E.  L.  300  5  and  att  Lindw.  U3. 

I  Canon  71)  ae*23Elis.c.  1. 
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except  that,  originally,  they  were  probably  all  of  royal 
foundation.  Bishop  Tanner,  as  quoted  by  Dr.  Burn,  says 
of  them,  "  free  chapels  were  places  of  religious  worship, 
exempt  from  all  ordinary  jurisdiction,  save  only,  that  the 
incumbents  were  generally  instituted  by  the  bishop,  and 
inducted  by  the  archdeacon  of  the  place.  Most  of  these 
chapels  were  built  upon  the  manors  and  ancient  demesnes 
of  the  crown,  whilst  in  the  king's  hands,  for  the  use  of 
himself  and  retinue,  when  he  came  to  reside  there.  And 
when  the  crown  parted  with  those  estates,  the  chapels 
went  along  with  them,  and  retained  their  first  freedom; 
but  some  lords  having  had  free  chapels  in  manors  that  do 
not  appear  to  have  been  ancient  demesne  of  the  crown, 
such  are  thought  to  have  been  built  and  privileged  by 
grants  from  the  crown." 

Another  anomalous  kind  of  chapel,  unknown  to  the  con-  Proprietary 
stHution  and  to  the  ecclesiastical  establishment  of  the  chaPel«« 
Church  of  England,  but  which,  in  more  recent  times,  has 
become  very  common,  is  that  of  proprietary  chapels.  In 
a  matter  of  such  recent  origin,  and  which  has  been  so 
truly  termed  an  auomaly,  there  is  little  to  be  said  with  cer- 
tainty; and  of  the  ministers  officiating  in  such  chapels, 
we  have  already  spoken  in  the  first  book/  As  regards  the 
chapels  themselves,  they  have  hitherto  been,  for  the  most 
part,  unconsecrated,  but  not  universally;  and  there  ap- 
pears to  be  no  certain  rule  upon  the  subject,  each  case 
probably  depending  upon  the  discretion  of  the  bishop,  and 
the  wishes  of  the  proprietors.  Such  chapels  have  no  sort 
of  parochial  rights ;  and,  like  the  private  chapels  already 
mentioned,  no  burthen  whatever  can  be  entailed  upon  the 
inhabitants  of  the  place  where  they  are  situated,  in  respect 
of  them;  the  repairs  are  the  care  of  the  owners  and  pro- 
prietors, and  if  the  chapel  should  become  out  of  repair,  or 
if  the  pews  should  be  unlet,  and  the  proprietors  should 
deem  their  speculation  unprofitable,  they  might,  if  they 
pleased,  close  the  building  as  a  chapel  for  religious  wor- 
ship; or,  supposing  it  not  to  have  been  consecrated,  might 
convert  it  to  any  purpose  they  deemed  more  profitable : y  but 
if  any  building  has  oeen  once  consecrated,  it  could  not  be 
converted  to  secular  purposes,  nor  could  it  become  again 
unconsecrated, except  t>y  special  act  of  parliament/ 

It  may  be  observed  that,  whenever  any  circumstances 
connected  with  such  chapels  have  come  before  the  courts, 
they  appear  to  have  been  rather  unfavourably  regarded ; 
and  seem  to  have  been  considered  as  innovations,  which  it 

•  Tanotr'ft  NotU.  Mooatt.  Pref.  28.  *  Chap.  VIII.  sect.  9. 

'  See  Hitcoat  v.  Jfrywy,  2  Hagg.  50.  *  Ante,  sect.  2. 
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was  not  desirable  to  encourage  t  as  Dr.  Lusbington  ob- 
serves, "  they  have  arisen  from  the  increase  of  population, 
and  from  the  necessity  of  the  times;  but  if  under  the 
church  building  acts  other  churches  and  chapels  were 
to  be  consecrated,  according  to  the  law  of  the  Uhurch  of 
England,  the  necessity  for  these  chapels  would  cease*"* 
In  such  a  case  the  bishop  would  probably  refuse  to  renew 
his  license  to  officiate  in  these  buildings ;  and  the  church 
would  no  longer  be  scandalized  by  the  existence  of  recog- 
nized companies  making  joint  stock  speculations  upon  the 
religious  feelings  of  their  neighbours. 
Cbapeliof  ease.      In  speaking  of  the  different  divisions  into  which  many 

parishes  have  recently  been  divided,  we  have  already  ob-  } 
served,  that  to  several  chapels  ecclesiastical  districts  have 
been  assigned,  such  chapels  in  that  case  lose  their  character 
of  chapels  of  ease,  with  all  the  various  restrictions  to  which, 
as  sucn,  they  would  be  subject ;  and  are  thenceforth,  in 
point  of  law,  to  be  considered  as  parochial  churches  so  far 
as  ecclesiastical  matters  are  concerned.  Several  of  the  old 
chapels  of  ease,  however,  still  remain  unchanged;  and  some 
of  the  new  churches,  built  under  the  church  building  acts, 
Under  church  are  also  chapels  of  ease  temporarily.  For  as  to  these  last, 
building  acts.  jn  caBeft  where  parishes  have  been  divided,  and  newchurches 
built,  which  are  intended  to  become  the  churches  of  the 
new  divisions,  whether  by  the  name  of  parishes  or  districts, 
it  is  nevertheless  provided,  in  many  cases,  that  such  divi- 
sions shall  not  take  complete  effect  until  the  death  of  the 
existing  incumbent ;  and  that,  during  such  incumbency,  the 
new  churches  shall  be  deemed  chapels  of  ease. 

Chapels  of  ease  may  also  become  such,  under  the  church 
building  acts,  in  cases  where  from  local  circumstances  it 
may  be  thought  advisable  to  convert  a  chapel  of  ease,  al- 
ready existing  in  a  parish,  into  the  parish  church,  and  to 
convert  the  parish  church  into  a  chapel  of  ease :  which  the 
church  building  commissioners,  with  the  consent  of  the 
bishop,  patron,  and  the  vestry  of  the  parish,  are  entitled 
to  do ;  so  that  the  change  may  take  place  upon  the  next 
avoidance ;  or,  if  the  incumbent  consents,  in  addition  to 
the  above  named,  then  the  change  may  be  made  during 
his  incumbency.  But  in  chapels  of  ease  which  become 
such  in  this  manner,  the  chancels  continue  to  be  repaired 
by  the  persons  who  were  liable  to  repair  them  before  the 
change.'' 

The  first  of  the  church  building  acts  gave  authority  to 
the  commissioners,  in  cases  where  they  might  think  it  ex- 
pedient, to  build  or  aid  in  the  building  of  new  chapels,  to 

»  Hodg$on  ▼.  Dillon,  ante.  fc  1  fie  2  Vict.  c.  107, 1. 16. 
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be  served  by  the  curates  appointed  by  the  incumbent  of 
the  parish  in  which  they  were  situate  :  and  in  other  cases, 
as  we  have  already  observed,  to  create  district  chapelries ; 
bat  power  has  been  given  to  the  commissioners  subse- 
quently to  convert  these  last  into  separate  parishes,  with 
consent  of  the  patron,  ordinary,  and  incumbent,  or,  in  case 
of  the  refusal  of  the  incumbent,  upon  the  next  avoidance  of 
the  living.c 

The  repairs  of  a  chapel  of  ease  are  to  be  made  in  the  Repairs  of. 
same  manner  as  the  repairs  of  the  church,  by  rates  on  the 
land,  &c.  within  the  chapelry,  and  are  to  be  enforced  by 
ecclesiastical  authority ;  but  if  there  be  any  land  charged 
by  prescription  to  such  repairs,  the  land  must  be  first  re- 
sorted to,  but  it  does  not  therefore  follow  that  the  land  of 
the  chapelry  would  not  still  be  liable,  if  the  land  specially 
charged  should  be  found  insufficient/    The  cases  in  which  Liability  of 
an  ancient  chapel  of  ease  would  be  free  from  contribution  chapelry  to  re- 
to  the  repair  of  the  mother  church  are  hereafter  spoken  of.  church.™01  *' 
The  new  district  chapels  and  churches  are  governed  in  this 
respect  generally  by  the  same  law,  but  they  remain  subject 
to  the  repair  of  the  original  parish  church  for  twenty  years 
only  after  they  are  consecrated ;   after  which  the  parish 
church  is  repaired  by  that  portion  only  of  the  former  parish 
which  still  remains  attached  to  it.    And  the  repair  of  the 
new  chapels,  to  which  no  district  is  attached,  are  to  be 
nufde  by  the  parish,  generally,  in  or  for  which  they  are 
built6 

A  bishop  cannot  consecrate  a  chapel  of  ease,  or  autho-  Rights  of  in- 
rise  a  person  to  preach  in  it,  without  the  consent  of  the  <-«<nbent  over 
incumbent :  for  the  latter,  as  already  observed,  is  the  minis-  *  cm* 
ter  throughout  his  whole  parish,  and  except  in  those  cases 
where,  under  the  provisions  of  some  of  the  church  building 
acts,  it  is  expressly  ordered  otherwise,  the  incumbent  would 
by  the  common  law  have  the  appointment  of  the  minister 
of  every  chapel  within  his  parish,  whether  ancient  or  newly 
erected. 

The  officers  of  a  chapel  of  ease  have,  in  most  cases,  the 
same  ecclesiastical  duties  within  their  chapelry,  as  those  of 
the  parish  church  within  the  parish. 

e  3  Geo.  4,  c.  72, 1. 16.  *  Gibs.  209 ;  Degge,  pt.  1,  c.  12. 

•68  Geo.  3,  c.  45,  as.  70,  71. 
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CHAPTER  III. 

OF  SEATS  AND  PEWS  IN  CHURCHES. 


Before  the  Re* 
formation. 


Present  stale  of 
the  law. 


Right  of  dispos- 
ing of  all  seats 
and  pews  is  in 
the  ordinary  and 
churchwardens. 


Section  1. 
In  old  Parish  Churches. 

Before  the  time  of  the  Reformation  no  seats  were  allowed 
in  churches,  nor  any  distinct  apartment  in  the  church  as- 
signed to  distinct  inhabitants,  except  for  some  very  great 
persons ;  the  seats  that  were,  were  movable,  and  the 
property  of  the  incumbent,  and  so  in  all  respects  at  his 
disposal :  and  many  wills  of  incumbents  are  to  be  seen, 
whereby  they  did  of  old  bequeath  the  seats  in  their  church 
to  their  successors,  or  others,  as  they  thought  fit.  Athon 
and  Lindwood  are  silent  in  the  case.  The  common  law 
books  mention  but  two  or  three  cases  before  this  time,  and 
those  relating  to  the  chancels,  and  to  the  seats  of  persons 
of  great  quality.  But  it  does  not  follow  that  the  distinct 
apartments  here  spoken  of  were  pews  in  the  body  of  the 
church  ;  but  aisles  or  private  chapels  may  very  probably  be 
intended.  It  is  only  natural  to  suppose  that  the  person 
by  whom  the  church  was  first  founded  may  have  reserved 
some  particular  part  of  it  to  the.  use  of  himself,  and  the 
successive  owners  of  bis  domains ;  and  although  it  is  now 
the  received  opinion  that  a  seat  in  the  nave  of  a  church 
may  be  prescribed  for  as  belonging  to  a  house,  yet  it  was 
formerly  much  doubted,  and  in  fact  denied ;  and  overruled 
with  regard  to  the  right  of  the  ordinary  and  the  jurisdic- 
tion of  spiritual  authority/  But  the  state  of  the  law,  as  at 
present  settled,  with  respect  to  pews  in  churches,  is  very 
clear  and  satisfactory ;  for,  as  is  said  by  Lord  Coke,  as  the 
church  is  a  place  dedicated  and  consecrated  to  the  service 
of  God,  and  is  common  to  all  the  inhabitants,  it  therefore 
belongs  to  the  bishop  to  order  it  in  such  manner  as  the 
service  of  God  may  best  be  celebrated,  and  that  there  be 
no  contention  in  the  church.b  Prima  facie,  therefore,  in 
the  absence  of  any  prescription  by  custom,  or  of  any  faculty 
clearly  established,  which  would  be  exceptions  to  the  gene- 
ral rule,  and  also  with  the  exception  as  to  the  chief  seat 


Gibs.  221. 
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in  the  chancel  (which  custom  appropriates  to  the  rector, 
whether  lay  or  ecclesiastical,  and  sometimes  to  the  vicar), 
the  bishop,  as  ordinary  of  the  diocese,  or  in  practice  the 
churchwardens,  as  the  parochial  officers  of  the  ordinary 
for  this  and  similar  purposes,  have  the  sole  right  of  dis- 
posing, ordering,  and  arranging  all  seats  and  pews  in  the 
body  of  the  church ;  and,  as  it  seems  now  to  be  the  better 
opinion,-  in  the  chancel  also.     And  as  the  churchwardens 
exercise  this  power  as  the  officers  of  the  ordinary,  it  seems 
to  follow  that  there  could  be  no  such  thing  ad  a  custom  in 
a  parish  for  the  churchwardens  to  make  distribution  of 
seats  independently  of  the  ordinary;  although  this  appears 
to  have  been  doubted.0     For  the  right,  however  long  it 
might  have  been  exercised,  could  not  have  been  adverse 
to  the  ordinary;  but,  on  the  contrary,  would  be  presumed 
to  have  been  exercised  by  him  through  his  officers,  or  with 
his  permission  and  concurrence ;  so  that,  as  was  said  by 
North,  C.  J.,  the  churchwardens  cannot  in  this  matter 
jostle  out  the  authority  of  the  ordinary .d 

It  being  established  that  the  parishioners  have  the  right 
to  the  use  of  the  church,  and  that  the  churchwardens,  as 
the  officers  of  the  ordinary,  are  to  regulate  and  arrange 
that  use,  it  remains  to  be  seen  in  what  manner  the  parish- 
ioners, or  any  particular  parishioner,  might  compel  the 
churchwardens  to  make  such  arrangements  in  their  favour, 
and  what  remedy  the  parishioners,  for  whom  the  church- 
wardens neglected  to  provide  a  seat,  would  have  against 
them;  and  this  would  seem  to  be  the  same  whether  a 
parishioner  had  been  removed  from  a  seat  by  the  church- 
wardens, or  whether  no  seat  had  been  provided  for  him. 

The  case  of  Walter  v.  Gunner  and  Drury  was  a  pro-  Proceeding  by 
ceeding  against  the  churchwardens  of  Teddington,  calling  parishioners  to 
on  them  to  show  cause  why  they  had  not  seated  or  caused  f^^i^ureh, 
to  be  seated  the  plaintiff  and  his  family  in  the  parish  wardens, 
church,  according  to  his  situation  and  condition,  he  being 
a  principal  inhabitant  and  parishioner,  and  having  duly 
applied  to  them  to  be  so  seated.     An  appearance  was 
given  for  the  churchwardens,  under  protest,  admitting  the 
averment  set  forth  in  the  citation,  that  he  is  a  principal 
inhabitant,  and  that  he  had  applied  to  them,  at  the  same 
'time  alleging,  that  this  was  not  sufficient  in  law  to  entitle 
Mr. Walter  to  cite  them  in  this* form;  and  further,  that  the 
church  was  so  small,  and  the  number  of  inhabitants  so 
much  increased,  that  many  persons  were  obliged  to  submit 
to  considerable  inconvenience:  some  in  sitting  with  others, 
some  in  having  no  seats ;  that  many  seats  were  held  by 

«  Gibs.  Cod.  226.  *  May  v.  Gilbert,  2  Bulst.  R.  151. 
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custom,  attached  to  bouses  in  such  a  manner,  that  though 
the  owners  did  not  use  them,  they  were  occupied  by  their 
tenants ;  that  the  churchwardens  have  not  interfered  with 
such  customary  possession;  that  the  house  which  Mr.  Wal- 
ter occupies  was  built  by  a  Jew,  who  never  applied  for  a 
seat;  that  in  1796,  Mr,  Walter  applied  for  a  seat,  and  a 
vestry  was  called,  at  which  it  was  determined  that  persons 
should  have  permission  to  erect  pews  in  a  gallery  on  pay- 
ment of  five  pounds  to  the  parish ;  that  this  offer  had  not 
been  accepted ;  that  the  plaintiff  had  refused  to  pay  the 
church  rate  unless  be  was  seated ;  that  it  was  then  pro- 
posed that  a  vacant  place  should  be  enclosed ;  and  notice 
was  given  to  bim  that  a  vestry  would  be  held  for  that  pur- 
pose, but  he  did  not  attend ;  that  the  churchwardens  are 
desirous  of  accommodating  all  persons  as  well  as  they  can 
without  disturbing  the  possession  of  others;  that  they  had 
no  right  to  dispossess  them }  but  were  ready  to  submit  to 
any  order  which  the  court  might  make  upon  them. 

On  the  other  side  it  was  alleged,  that,   by  law  and 
usage,  all  pews,  except  those  held  by  faculty  or  other  legal 
title,  ought  to  be  distributed  amongst  actual  parishioners; 
that  many  of  the  largest  were  assigned  to  persona  not 
living  or  having  lands  in  the  parish ;  that  others  weve  an- 
nexed to  houses,  and  let  out  by  the  owners  to  persona  not 
living  in  the  parish ;  that  it  was  in  the  power  of  the  church- 
wardens, by  a  legal  exercise  of  their  authority,  to  seat  the 
complainant ;  that  his  house  was  one  of  the  largest  in  the 
parish;  and  though  he  had  applied  in  1796,  ami  the  fol- 
lowing years,  nothing  effectual  had  been  done.     It  was 
replied,  that  the  pew  held  by  Seton  is  reputed  to  be  annexed 
to  the  house  of  Mr.  Retford,  and  that  part  of  his  family 
used  to  sit  there ;  and  the  other,  occupied  by  Lady  Murray, 
•        was  annexed  to  another  house,  called  Comb  House,  which 
was  now  a  school ;  and  that  the  pew  being  too  small  for 
the  boys,  they  were  allowed  to  occupy  seats  in  the  gallery 
at  a  certain  rent;  that  the  churchwardens  did  not  consider 
themselves  to  be  authorised,  by  virtue  of  their  office,  to 
disturb  the  possession  of  these  parties. 
The  most  con-        Sir  W.  Scott  said,  "  I  think  the  process  has  issued  very 
▼enient  mode  of  properly  in  this  case,  and  that  this  is  a  convenient  mods  if 
proceeding.       proceeding,  by  citing  the  churchwardens,  in  a  civil  suit,  to 
show  cause,  frc,  as  in  this  citation.    I  do  not  think  that  H 
was  necessary  to  allege  that  any  particular  pew  was  vacant, 
as  it  would  be  a  sufficient  return,  on  the  part  of  the  church- 
wardens, to  aver,  that  they  were  unable  to  comply  with  the 
request,  on  account  that  there  were  no  such  vacancies.    If 
that  return  was  made  and  duly  established,  I  fear  it  might 
be  entitled  to  much  consideration;    as  in  the  enlarged 
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population  of  parishes  in  the  vicinity  of  this  town,  it  may 
really  not  be  in  the  power  of  the  churchwardens  to  make 
immediate  additions  to  the  fabric,  or  to  build  chapels  at 
once  for  the  accommodation  of  the  inhabitants.  The 
return,  in  this  case,  is  not  of  that  kind.  It  consisted  of 
two  parts ;  that  notice  was  given  of  a  vestry,  and  that  an 
ofler  was  made  that  the  party  might  erect  a  pew,  on  a 
condition  which  is  not  strictly  legal,  that  he  should  pay  the 
parish  for  it.  It  is  clearly  the  law  on  this  subject,  that  a 
parishioner  has  a  right  to  a  seat  in  the  church,  without 
such  payment;  but  I  think  the  return  is  bad  on  another 
ground,  for  although  it  might  be  sufficient  if  there  was  no 
pew  vacant,  yet  if  there  are  existing  pews  improperly  occu- 
pied, the  mere  offer  of  a  permission  to  erect  a  pew  is  not  a 
good  return. 

"The  other  part  of  the  return  is  bad  also,  since  it  pleads 
a  custom  which  is  evidently  illegal,  and  cannot  be  sup- 
ported; that  pews  are  appurtenant  to  certain  houses,  and 
are  let  by  the  owners  to  persons  who  are  not  inhabitants 
of  the  parish.    All  private  rights  in  pews  must  be  held  Private  rights  ia 
under  a  faculty,  or  by  prescription,  which  presumes  a  CI?""}8*1* 
faculty,  and  no  faculty  was  ever  granted  to  that  effect;  for  faculty  orpra- 
the  ordinary  must  have  exercised  his  discretion,  to  depo-  tcription. 

Elate  the  church  of  its  own  proper  inhabitants,  if  he  could 
ve  granted  such  a  faculty.  The  plea  goes  on  to  state 
that  the  churchwardens  have  not  ventured  to  disturb  such 
occupiers ;  to  which  it  is  answered  justly,  that  they  have 
not  clone  their  duty,  for  they  ought  to  have  prevented  an 
occupancy  of  that  Kind. 

"  There  is  something  stated  also  of  a  custom,  that  others, 
who  have  not  pews  appurtenant,  pay  a  rent  for  seats,  which 
i*  applied  in  easement  of  the  pansh  rate ;  a  practice  which 
has  been  constantly  reprehended  by  the  ecclesiastical 
courts,  and  discouraged  as  often  as  it  has  been  set  up. 
Then  the  return  is,  I  think,  sufficient,  and  the  party  has 
shown  that  there  are  pews  occupied  by  persons  not  living 
in  the  parish,  and  that  a  particular  individual  has  obtained 
a  large  portion  of  the  church,  and  let  his  own  pew  to  a 
non-reskJent  person.  There  is  one  pew  appurtenant  to  the 
house  of  Mr.  Retford,  who  does  not  live  in  the  parish,  and 
who  covenants  with  his  tenant  that  he  shall  not  occupy  it, 
in  order  that  he  may  let  it  out  to  others.  This  is  clearly  Sub-letting 
illegal.  If  a  pew  is  rightly  appurtenant,  the  occupancy  of  pews  illegal, 
it  must  pass  with  the  house ;  and  the  individuals  cannot, 
by  contract  between  themselves,  defeat  the  general  right 
w  the  parish.  It  appears  that  the  house  has  been  built 
only  eighty  years,  which  is  not  sufficient  to  establish  a 
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Or  where  they 
have  been  re- 
moved by  the 
churchwardens. 


Vestry  have  no 
authority. 


prescriptive  right;  because  it  might  be  presumed  that 
evidence  of  the  grant  of  a  faculty  was  not  extinct  in  that 
time ;  but  even  if  there  was  a  prescriptive  right,  it  could 
not  be  exercised  by  transferring  it  to  persons  not  inhabitants 
of  the  house  or  of  the  parish.  Sucn  possession  cannot  be 
maintained.  There  is  also  another  instance  in  which  the 
parish  has  given  way  to  the  partial  convenience  of  one 
person,  who  holds  a  house  to  which  a  pew  may  be  appur- 
tenant. When,  however,  he  was  indulged  with  a  gallery, 
the  parish  ought  to  have  required  him  to  exchange  his  own 
pew  for  that  accommodation.  He  ought  to  be  required  to 
go  back  to  his  own  proper  pew,  or  give  it  up  to  the  parish, 
as  it  is  now  used  in  the  same  improper  manner  by  inhabi- 
tants of  another  parish. 

"The  court,  therefore,  is  bound  to  overrule  the  protest, 
but  I  shall  not  do  more,  or  give  any  costs  against  the 
churchwardens;  for  they  have  been  acting  under  the 
general  sense  of  the  parish,  and  it  is  difficult  for  such  per- 
sona to  bear  up  against  it.  It  is  possible  that  the  parties 
whose  rights  are  asserted  may  have  something  more  to 
allege  in  defence  of  them,  and  they  must  not  be  precluded. 
But  I  shall  overrule  the  protest,  giving  such  parties  an 
opportunity  to  intervene,"1 

We  have  given  a  somewhat  long  report  of  the  above  case, 
because  it  appears  to  give  an  excellent  practical  view  of 
the  law,  and  also  of  what  is  right  and  most  desirable  to  be 
practically  done  in  such  a  case,  and  because,  in  the  words 
of  Sir  W.  Scott,  it  appears  to  be  a  convenient  mode  of  pro- 
ceeding, in  a  case  where  a  parishioner  is  unable  to  obtain 
from  the  churchwardens  a  seat  in  his  parish  church,  for  it 
appears  that  the  return  could  not  be  good  and  sufficient, 
unless  it  showed  the  state  of  the  church  to  be  such  as 
would  render  it  impossible  to  give  any  sitting  to  the 
plaintiff. 

The  same  mode  of  proceeding  might  be  adopted  by  a 
party  whom  the  churchwardens  had  removed  from  his  seat, 
and  seated  there  another  party ;  but  in  such  a  case,  although 
the  court  should  decide  that  the  churchwardens  had  acted 

Eroperly  in  displacing  the  plaintiff,  yet  they  will  not  go 
eyond  this,  so  as  to  confirm  the  possession  of  the  person 
whom  the  churchwardens  have  placed  in  the  pew,  as  that 
might  be  injurious,  by  taking  the  pew  more  out  of  the 
control  of  the  churchwardens." 

The  vestry  have  no  authority  on  the  subject  of  ordering 
or  arranging  of  pews,  for  they  are  not  the  representatives 
of  the  ordinary,  and  have  no  delegated  authority  from  him ; 
*  Walter  v.  Gunner  and  Drury,  I  Hagg.  Cons.  317.        ■  1  Hagg.  4a 
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nor  are  the  churchwardens  bound  to  follow  their  directions, 
although  the  opinion  of  the  vestry  should  of  course  be 
treated  with  respect,  and  is  entitled  to  its  due  weight  ;*  and 
even  as  to  the  exceptions  to  the  general  rule  before  men- 
tioned, a  faculty  is  not  a  denial  of  the  jurisdiction  of  the 
ordinary ;  but  it  is  thereby  supposed  that  some  preceding 
ordinary  has  granted  away  from  himself  and  his  successors 
all  control  over  a  particular  pew,  and  has  thus  estopped 
himself  and  them  from  intermeddling  with  it  during  the 
continuance  of  such  faculty.* 

The  general  rule  therefore  being  thus  sufficiently  esta-  Exceptions  to 
Wished,  it  remains  for  us  only  to  consider  the  exceptions  the  general  right 

already  alluded  to.  of  the  ordinary. 

In  order  to  exclude  the  jurisdiction  of  the  ordinary  from  what  is  neces- 
the  disposal  of  a  pew,  it  must  be  shown  that  the  posses-  M7  *°  prove 
sion  is  ancient,  and  going  beyond  memory.     But  proof  of  Pnvale  n*ht- 
ancient  possession  only  will  be  insufficient ;   for  it  must 
generally,  and  except  in  such  a  case  as  we  shall  presently 
mention,  be  also  shown  that  it  has  been  repaired  time  out 
of  mind  by  the  predecessors  of  the  party  claiming  it  ;*  and 
the  merely  repairing  it  for  thirty  or  forty  years  will  not  be 
sufficient.*     But  if  ancient  possession,  and  repair  time  out 
of  mind,  can  be  shown  conjointly,  then  these  will  be  suffi- 
cient to  show  a  faculty,  or  a  prescription  which  will  presume 
a  faculty ;  since  it  does  not  appear  possible  that  such  a 
prescription  could  have  any  other  legal   commencement 
than  by  grant  of  a  faculty. 

A  case  in  the  year  1783 b  was  supposed  to  have  shaken 
the  law  as  to  the  necessity  of  proving  ancient  possession 
in  all  cases ;  for  in  that  case  the  plaintiff,  having  proved 
that  he  had  been  put  into  possession  of  the  pew  thirty-six 
years  before  by  tne  rector  and  churchwardens,  was  held 
entitled  to  it  by  the  jury  before  whom  the  case  was  tried ; 
and  the  motion  made  for  a  new  trial,  on  the  ground  that  this 
was  no  evidence,  was  refused  by  the  Court  of  K.  B.  But 
upon  looking  to  the  judgment  of  Lord  Mansfield  upon  the 
motion  for  the  new  trial,  it  will  be  found  to  confirm  altoge- 
ther the  law  as  to  immemorial  right.  "  The  plaintiff,"  he 
says,  "  in  support  of  his  claim,  proves  that  he  was  put  into 
possession  of  this  pew  thirty-six  years  ago.  The  question 
u,  whether  this  act  of  the  rector  and  churchwardens  was 
to  give  possession  under  an  old  immemorial  right,  or  in 
consequence  of  a  new  gift.    There  are  strong  reasons  to 

*  See  next  chapter,  On  Ornaments  of  the  Church ;  2  Add.  425. 
7  See  Sir  W.Scott'i  judgment  in  Walt*r  v.  Gunner  tnd  Drury. 
«  Stock  v.  Booth,  I  T.  R.  430.  »  1  Hagg.  323. 

*  &>gen  v.  Brooh  *nd  Wtft,  cited  I  T.  R.  431. 


Digitized  by 


Google 


406  OF  SEATS  AND  PEWS  IK  CHURCHE8. 

induce  us  to  suppose  that  it  was  not  a  gift:  a  gift  cannot 
be  made  without  a  faculty,  and  there  is  none  in  this  case. 
Moreover,  in  this  case  the  pew  was  not  claimed  as  against 
the  ordinary,  but  as  against  another  party  in  the  parish. 

In  many  cases  the  proof  as  to  repairing  will  be  negative 
only ;  for  it  may  be  that  the  pew  has  never  wanted  repairs : 
so  that  if  immemorial  right  could  be  shown,  it  would  be 
sufficient  to  show  that  neither  the  parish  nor  any  other 
party  had  ever  repaired  the  pew.c 

By  a  recent  statute d  the  time  for  claiming  any  easement 
by  prescription  is  shortened ;  and  an  actual  enjoyment  for 
twenty  years,  without  interruption,  is  made  equivalent  to 
enjoyment  from  time  immemorial.  But  such  a  claim  may 
still  oe  defeated  in  any  other  way  in  which  the  same  is  now 
liable  to  be  defeated.  And  after  an  enjoytnent  fot  forty 
years  the  right  is  declared  to  be  absolute,  unless  it  can  w 
shown  that  it  was  enjoyed  by  some  consent  expressly  given 
for  that  purpose  by  deed  or  writing.  As  no  decision  has 
taken  place  on  the  subject,  it  cannot  here  be  determined 
whether  this  statute  will  apply  to  the  case  of  pews  j  •  but 
if  it  does,  it  will  be  seen  that  the  claim  by  twenty  years' 
possession  may  still  be  defeated  by  showing  repairs  to  hate 
been  done  by  other  parties. 

It  is  also  said  that  as  there  may  be  an  exclusive  right 
to  a  particular  pew,  so  there  may  be  an  exclusive  rigjbt 
to  a  seat  in  a  particular  pew,  which  will  exclude  the  juris- 
diction of  the  ordinary;   and  even  a  priority  of  a  seat 
in  a  particular  pew  may  be  prescribed  for ; f  if  the  latter 
fact  were  so,  it  would  indeed  of  necessity  establish  the 
Whether  prio-     truth  of  the  former.     In  the  case  of  Carleton  v.  Hulton,* 
rityofiettcan    Carleton  claimed  the  upper  place  in  a  seat;  Hultondis- 
i»  preecriDea     turbed  h{^   The  Archbishop  of  York  sent  an  inhibition 

to  Carleton  till  the  matter  should  be  determined  before 
him ;  but  prescription  was  surmised,  and  thereupon  pro- 
hibition obtained,  because  as  well  priority  of  seat  as  the 
seat  itself  might  be  claimed  by  prescription.  It  must  be 
observed,  however,  that  this  case  is  not  any  direct  autho- 
rity on  the  point,  although  the  only  one  that  can  be  found. 
It  is  difficult  to  conceive  in  what  legal  manner  such  a  pre- 
scription could  have  its  origin ;  and  it  is  certain  that  that 
which  is  considered  the  best  evidence  in  the  case  of  private 
pews,  namely,  that  they  have  immemorially  been  repaired 

c  For  the  law  on  this  subject  generally,  see  Maimvaring  v,  Giles,  5  B.  &  A., 
and  cases  there  cited  ;  Morgan  v.  Curtis,  3  Mao.  &  Ry.  389. 

*  2&3WU1.  4.c.  71. 

e  See  Martin's  Conveyancing,  by  Davidson,  vol.  iiU  P«  274,  n. 
'  2  Add.  428;  3M.iR.334. 

*  Noy,  78}  Palm.  424;  Gibs.  Cod.  222. 
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by  the  owners,  would  be  inapplicable  to  establish  the  right 
to  any  particular  sitting,  or  to  the  priority  of  sitting  in  any 
particular  pew. 

The  exclusive  right  to  any  particular  pew  is  always  an-  Private  right  . 
nexed  to  some  particular  house ;  for  no  man  can  have  an  «lw*yi  annwed 
individual  property  in  a  pew,  transmissible  to  his  assigns  to  ouse# 
or  to  his  heirs  or  executors.    There  is  no  such  thing  as  a 
right  to  a  pew  in  the  body  of  the  church  in  gross  or  at 
large ;  but  it  is  a  right  which  can  only  be  held  as  appur- 
tenant to  some  particular  house ;  and  it  can  be  enjoyed  and 
exercised  by  a  person  only  so  long  as  he  resides  in  such  par- 
ticular house ;  ■  and  it  seems  therefore  that  to  whomsoever 
the  house  might  be  granted  or  transferred,  to  him  also  would 
be  transferred  the  right  to  the  pew ;  and  since  it  is  thus 
inseparably  annexed  to  inhabitancy,  it  could  not  be  pre- 
scribed for  in  respect  of  an  estate  within  the  parish  on 
which  there  was  no  mansion.* 

The  right  to  sit  in  a  particular  pew,  when  once  it  has  Right  may  be 
been  created  by  a  faculty,  or  presumed  faculty,  may  be  divid«d« 
apportioned  :  thus,  where  a  faculty  was  granted  to  a  man 
and  his  family,  owner  and  occupier  of  the  dwelling-house, 
and  the  house  was  afterwards  divided,  the  occupier  of  a 

Eart  of  the  site  of  the  dwelling-house,  though  a  small  part, 
as  some  right,  arid  such  as  will  enable  him  to  maintain 
an  action  against  the  churchwardens  for  disturbing  him  in 
the  enjoyment  of  it.  And  it  was  said  by  Littledale,  J.  :k 
u  The  plaintiff  having  a  right  to  use  the  pew,  the  church- 
wardens had  no  right  to  interfere  as  they  did,  and  were 
wronjg-doers.  It  may  certainly  happen,  in  consequence 
of  a  house  having  been  subdivided,  that  three  or  four  fami- 
lies may  become  entitled  to  use  a  pew  belonging  to  the 
original  messuage;  and  they  may  requite  more  accommo- 
dation, and  a  question  may  arise,  how  many  persons  are 
entitled  to  use  the  pew  in  respect  of  each  or  their  sub- 
divisions ;  that  is,  however,  a  matter  to  be  settled  among 
the  respective  owners.  The  right  to  enjoy  the  pew  was 
annexed  to  the  old  dwelling-house  altogether;  the  plain- 
tiff lives  in  a  part  of  that  nouse;  he  therefore  has  some 
right  to  enjoy  the  pew,  and  may  maintain  an  action  in 
respect  of  it. 

In  these  remarks,  as  we  have  said,  we  have  been  speak-  Seats  in  public 
ing  only  of  seats  and  pews  in  the  nave  or  body  of  the  ***k** 
church ;  but  if  the  aisles  ar£  public  aisles,  as  is  frequently 
and  indeed  commonly  the  case,  they  are  then  to  be  consi- 

h  6a  &  A.  360.  k  lPhill.325* 

k  Harm  ▼.  Drew,  2  B.  &  Ad.  167* 


Digitized  by 


Google 


408  OF  SEATS  AND  PEWS  IN  CHURCHES. 

dered,  to  all  intents  and  purposes,  as  a  part  of  the  body  of 
the  church. 
Remedies  for  We  have  now  seen  in  what  manner  there  may  exist 

disturbance  of  a  right  to  a  seat  or  pew  in  the  body  of  the  church,  para- 
▼aterigM. P"  mount  to  the  jurisdiction  of  the  ordinary  or  churchwardens; 
and  it  follows,  from  the  establishment  of  this  right,  that 
the  person  enjoying  it  may  have  his  action  at  common  law 
as  well  against  the  ordinary  or  churchwardens  as  against 
any  stranger  who  should  disturb  him  in  the  enjoyment  of 
it :  and  this  should  be  an  action  on  the  case,  for  an  action 
of  trespass  will  not  lie  for  entering  into  a  pew,  because  the 
plain  tin  cannot  have  exclusive  possession,  that  being  in 
the  parson.1  And  the  usual  and  the  legal  mode  of  stating 
that  the  right  of  sitting  in  a  particular  pew  has  been  an- 
nexed to  a  house  by  a  faculty  in  the  declaration,  is,  "  That 
the  plaintiff  was  possessed  of  a  certain  messuage,  and  that 
by  reason  thereof  he  ought  to  have  for  himself  and  family, 
inhabiting  the  said  messuage,  the  use  and  benefit  of  a  cer- 
tain pew. ' m  And  this  form,  it  is  said,  would  be  equally 
proper  whether  the  action  were  against  the  ordinary  or 
churchwarden,  or  against  a  stranger. 

This  however  can  scarcely  be  considered  as  satisfactorily 
settled ;  and  it  appears  that,  in  an  action  against  the  ordi- 
nary or  churchwardens  for  disturbance,  it  would  be  the 
safer  plan  to  allege  reparation.  In  an  old  case  of  Kenrich 
v.  Taylor*  on  a  special  action  upon  the  case  against  the 
defendant  for  disturbing  the  plaintiff  in  his  pew,  which  he 
claims  by  prescription,  as  appurtenant  to  his  messuage  in 
the  parish,  the  declaration  sets  forth  that  the  plaintiff,  and 
all  those  whose  estate  he  hath  in  the  said  messuage,  have, 
time  out  of  mind,  repaired  the  pew  :  a  verdict  was  given 
for  the  plaintiff,  subject  to  the  opinion  of  the  court  upon  a 
case  which  stated  that  at  the  trial  there  was  no  evidence 
given  that  the  plaintiff,  or  any  of  the  owners  of  the  mes- 
suage, had  ever  repaired  or  been  obliged  to  repair  the  pew, 
or  mat  the  pew  had  ever  wanted  repairing.  The  question 
was,  whether  the  plaintiff  can  maintain  this  action  without 
proving  repairs  done  to  the  pew.  It  was  argued  for  the  plain- 
tiff that  this  being  an  action  by  one  in  possession  against 
a  mere  stranger  and  wrong-doer,  there  was  no  necessity 
to  prove  any  repairs ;  and  mat  there  was  a  great  difference 
between  an  action  against  a  stranger,  and  a  contest  with 
the  ordinary  in  prohibition ;  for  at  common  law  the  ordi- 
nary has  the  disposal  of  all  the  seats  in  the  church ;  and 
although  they  be  built  and  repaired  at  the  expense  of  the 

»  6  B.  &  A.  356  ;  1  T.  R.  430  ;  see  Spoontr  ?.  Brnntcr,  3  Bing.  136. 
»  Rogen's  £.  L,  176;  1  T,  R,  430.  »1  Will.  336. 
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whole  parish,  yet  that  will  not  oust  him  of  his  jurisdiction, 
and  therefore  a  special  title  must  be  proved  against  them 
by  building  or  repairing  the  seat ;  but  possession  alone  is 
sufficient  against  a  mere  stranger.  And  of  this  opinion 
was  the  court,  who  said  that  this  being  a  possessory  action 
against  a  stranger  and  a  mere  wrong-doer,  the  plaintiff 
was  not  obliged  to  prove  any  repairs  done  by  himself  or 
others  whose  estate  he  hath ;  for  it  is  a  rule  in  law  that 
one  in  possession  need  not  to  show  any  title  or  considera- 
tion for  such  possession.  But  it  is  otherwise  where  one 
claims  a  pew  or  an  aisle  against  the  ordinary,  who  un- 
doubtedly hath  prim&  facie  tne  disposal  of  all  the  seats  in 
the  church,  and  against  him  a  title  or  consideration  must 
be  shown  in  the  declaration  and  proved :  and  although 
the  soundness  of  the  distinction  in  this  case  may  have  been 
questioned  by  later  cases,  yet  those  cases  are  also  doubtful; 
and  in  a  late  case  for  perturbation  of  seat  in  the  Ecclesias- 
tical Court,  Sir  J.  Nicholl  appeared  to  think  that  in  the 
Ecclesiastical  Court  it  was  absolutely  necessary  to  allege 
reparations  from  time  to  time  in  setting  up  a  prescriptive 
tide.0 

But  a  party  whose  right  or  presumed  right  to  a  parti- 
cular pew  or  sitting  has  been  invaded,  is  not  obliged  to 
proceed  in  the  courts  of  common  law,  for  he  also  has  his 
remedy  in  the  Ecclesiastical  Courts,  and  this,  as  it  appears, 
in  several  forms,  p  and  even  where  a  prescription  is  claimed ; 
although,  properly  speaking,  the  Ecclesiastical  Court  could 
have  no  jurisdiction  in  such  a  case,  yet  the  defendant,  if 
he  pleases,  may  admit  the  prescription  to  be  tried  there, 
as  a  defendant  does  a  modus  or  a  pension  by  prescrip- 
tion.^ 

Perturbation  of  seat,  as  it  is  called,  is  a  proceeding  of  Perturbation  of 
this  kind  in  the  ecclesiastical  courts,  and  is  a  remedy  given  ***<• 
to  a  party  whenever  he  has  been  disturbed  in  the  posses- 
sion or  enjoyment  of  his  pew,  whether  the  disturbance 
proceed  from  a  churchwarden  or  a  mere  stranger. r 


Section  2. 

Seats  and  Pews  in  Churches  built  under  the  Church 
Building  Acts. 

In  the  last  section  the  law  has  been  treated  of  with 
regard  to  the  arrangement  and  distribution,  the  right  of 

•  3  Add.  6.  p  Byerly  v.  Windus,  3  B.  fit  C.  1. 

1  Crow  vt  £«/<«•,  3  T.  B.  639.  r  Rogers's  £.  L. 
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Stat  for 
minuter, 


property  in,  and  the  selling  and  letting  of  pews  in  all  the 
New  churches  old  parish  churches  btiilt  prior  to  the  year  1818.  Bat, 
or  chapels.  ^«rith  regard  to  the*  churches  built  subsequently  to  that 
time,  in  pursuance  of  the  different  acts  of  parliament  from 
time  to  time  passed  for  that  purpose,  new  principles  hare 
been  introduced,  and  the  law  upon  all  these  points  is  for 
the  most  part  governed  by  the  statutes  tinder  which  these 
churches  may  hare  been  erected. 

Prior  to  the  consecration  of  any  church  or  chapel  bolt 
subsequent  to  the  above  date,  under  provisions  of  the  act1 
passed  in  that  year,  a  seat  or  pew  sufficient  to  hold  six 

Sersons  at  least  shall  be  set  apart  in  the  body  or  ground 
oor  of  the  church  or  chapel,  near  the  pulpit,  for  tne  use 
of  thd  minister  and  his  family ;  and  other  seats,  not  among 
the  free  seats,  for  not  less  than  four  persons*  for  the  minis- 
ter's servants. 

Free  seats.  Pews,  sittings  or  benches  in  every  such  church  or  chapel, 

marked  with  the  words  "free  *eat$"  atnotmtihg  to  not  less 
than  one-fifth  of  the  whole  sittings  in  every  such  church 
or  chapel  which  shall  be  built  wholly  or  in  part  out  of  any 
rates,  or  with  money  raised  on  the  credit  of  any  fates, 
shall  be  appropriated  for  the  use  of  poor  persons  resorting 
thereto  for  ever ;  upon  which  pews  or  sittings  no  rent  shall 
be  charged.*  Though  not  less  than  one-fifth  of  the  whole 
sittings  are  to  be  free  seats,  there  is  no  restriction  as  to 
any  larger  proportion  which,  under  the  circumstances  of 
each  particular  case,  it  may  be  thought  expedient  to  ap- 
propriate for  free  sittings. 

Pews  to  be  let.  The  latter  part  of  this  section  is  in  affirmance  of  the  old 
principle,  by  which  all  seats  in  the  church  are  free;  and 
the  first  part  seems  a  sort  of  substitution  for  the  righto  of 
the  minister  in  the  chancel  of  the  old  churches.  Proper 
pews  are  also  to  be  assigned  and  provided  for  the  ase  of 
the  church  and  chapfel  wardens.0  But  the  other  pews  of 
sittings  are  to  be  let  at  a  rate  to  be  fixed  upon  by  tne  com- 
missioners who,  under  the  provisions  of  tne  same  statute, 
are  to  be  appointed  to  examine  into  the  state  of  the  parishes 
in  England  and  Wales,  and  to  ascertain  the  most  effectual 
means  of  church  accommodation. 

Choice  of.  The  letting  is  to  be  to  the  subscribers  (being  parishioners) 

to  any  such  church  or  chapel,  who,  at  the  rates  thus  fixed, 
are  to  have  choice  of  the  pews ;  the  priority  of  choice  being 
given  to  subscribers  in  order,  according  to  the  amount  of 
their  subscription,  and  where  the  subscriptions  are  equal 
in  amount,  then  according  to  the  ord^t  01  their  subscrip- 
tion. 


•  Chap.  45. 


<  Sect,  75. 


«  See  59  Geo.  3,  c.  134. 
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And  if  the  amount  of  any  subscription  should  be  deemed  Parties  entitled 
sufficiently  large,  whether  given  for  the  purpose  of  pur-  to  frec  P6**- 
chasing  a  site  tor  or  building  a  church  or  chapel,*  the  com- 
missioners are  empowered  to  receive  it  in  lieu  of  the  pew 
rent  which  such  subscriber  would  otherwise  pay  j  who  may 
thereupon  be  discharged,  either  wholly  or  in  part,  and 
either  for  a  limited  time  or  for  life,  according  to  the  amount 
subscribed,  from  payment  of  his  pew  rent ;  and  in  such 
case,  if  the  subscriber  should  afterwards  remove  from  the 
parish,  he  would  be  allowed,  at  the  discretion  of  the  com- 
missioners, to  assign  the  remainder  of  the  term  in  the  pew 
so  granted  to  him  to  any  other  parishioner  inhabiting  the 
parish/ 

And  the  commissioners  are  also  empowered  to  transfer  Rights  to  pews 
any  such  rights  to  pews,  with  the  consent  of  the  owners  "^yj*  •** 
of  them,  which  have  been  thus  acquired,  to  the  church  or  *&*"- 
chapel  of  the  division  in  which  such  persons  shall  reside 
(so  to  reside?),  so  that  free  seats  may  be  made  instead 
thereof  in  the  churches  or  chapels  from  which  such  rights 
shall  have  been  transferred ;  and  the  persons  whose  rights 
shall  have  been  thus  transferred  shall  have  the  same  rights 
(but  in  no  case  any  more  extensive  rights  in  the  pews  so 
assigned  to  them)  as  thev  had  in  their  former  pews,  and  this 
without  the  necessity  of  any  faculty  or  other  process.  In 
these  cases  every  such  assignment  is  to  be  registered  in  the 
registry  of  the  diocese,  and  a  duplicate  to  be  deposited  in 
the  church  or  chapel  in  which  sueh  pews  shall  nave  been 
so  assigned/  And  if  any  lessee  of  any  pew  or  seat  for  a 
longer  term  than  one  year  shall  cease  to  be  an  inhabitant 
of  any  such  parish  or  district  (not  having  availed  himself  of 
any  of  the  provisions  before  mentioned),  or  if  he  shall  not 
have  attended  at  such  church  or  chapel  for  one  year,  his 
lease  shall  determine  at  the  end  of  the  then  current  year.* 

It  will  be  observed  how  much  care  has  been  taken  in  old  principle  of 
these  statutes,  even  where  a  right  to  a  pew  has  been  ac-  jj^l??^ 
quired,  to  retain  the  ancient  principle,  and  to  confine  the  Prcsef?ed* 
use  of  their  church  exclusively  to  the  inhabitants  of  the 
parish;  and  in  the  original  granting  of  such  rights  it  is 
expressly  provided)  that  the  church  or  chapel  wardens  of 
any  such  church  or  chapel  shall  not  let  or  sell  any  seats 
or  pews  except  to  parishioners  during  their  continuing 
inhabitants  of  the  parish.6 

Every  sale  of  any  pew  or  seat  shall  be  subject  to  the  Stle  of  pews 
reserved  rent  fixed  by  virtue  of  these  acts,  except  in  the  not  <*  *•  h7 
case  of  such  a  discharge  as  we  have  already  mentioned  j  pu   c  attC   D* 

*  l&2WUL4,c.38,s.21.  *  68  Geo. 3,  c.  45,  s. S3* 

1  3  Geo.  4,  c.  TO,  s.  23.       »  Ibid.  8.24.       *  59  Geo*  8,  c.  134,  s.  31. 
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Proceeds  of  sale 
or  letting. 


Amount  of  rent, 


Recovery  of 
rents. 


Payments  to  be 
made  in  ad- 


and  the  sale  shall  be  by  private  contract,  and  not  by  public 
auction.0 

The  amount  of  rents  and  payments  for  the  seats  or  pews, 
when  received,  is  to  form  a  fund,  according  to  the  order 
of  the  commissioners,  out  of  which  provision  is  to  be  made 
for  the  minister  and  clerk.d 

In  every  such  church  or  chapel  the  pews  or  seats  (except 
those  set  down  as  free  seats  and  the  seats  appropriated  to 
the  minister  and  his  servants)  are  to  be  charged  with  the 
yearly  rents  set  opposite  the  figures  or  numbers  marked 
upon  them  in  a  list  or  schedule  to  be  made  and  signed  by 
the  commissioners,  and  annexed  to  the  deed  of  consecra- 
tion ;  which  are  to  be  paid  by  the  occupiers  of  the  pews 
or  seats  to  the  persons  appointed  by  the  churchwardens, 
by  two  payments,  on  the  Monday  after  the  25th  December, 
and  on  the  24th  June,  in  the  vestry  room,  between  nine  in 
the  morning  and  four  in  the  afternoon.  But  the  church- 
wardens, with  the  consent  in  writing  of  the  incumbent, 
patron  and  bishop,  may  alter  any  such  pew  rents ;  and  a 
new  list  or  schedule  of  rents,  and  of  the  pews  on  which 
they  are  charged,  shall  in  such  case  be  signed  by  the 
churchwardens,  incumbent,  patron  and  bishop,  and  de- 
posited with  the  deed  of  consecration.6 

If  the  rent  of  any  seat  or  pew  shall  be  unpaid  for  three 
months,  and  notice  in  writing  demanding  payment  thereof 
shall  have  been  given  to  the  owner  or  occupier,  the  church- 
wardens may  either  enter  upon  and  hold  such  seat  or  pew, 
or  let  the  same  to  any  other  person  till  the  rent  in  arrear 
and  all  costs  shall  be  paid;  or  otherwise  sell  the  same 
seats  or  pews  by  auction  to  the  best  bidder,  and  out  of  the 
money  thence  arising  pay  the  rent  in  arrear,  with  the  costs, 
rendering  the  overplus  to  the  owner ;  or  the  churchwardens 
may  recover  the  rent  in  arrear  by  action  for  use  and  occu- 
pation against  the  owners  or  occupiers.1 

Subsequently,  however,  it  was  directed  that  all  pew  rents 
should  be  payable  in  advance ;  that  is,  one  year's  rent  shall 
be  paid  on  the  admission  to  the  pew  or  seat  if  given  at 
Lady-day  or  Michaelmas,  and  a  half-year's  rent  above  such 
proportion ;  and  thereafter  half-yearly  payments  shall  be 
made  in  advance,  commencing  on  Lady-day  or  Michael- 
mas following  the  taking;  and  every  such  pew  or  seat  shall 
be  forfeited  and  become  vacant  by  discontinuing  any  such 
payment  in  advance  for  two  following  half  years.1 

Generally,  therefore,  the  previous  provision  for  recovery 
of  pew  rents  would  be  rendered  inoperative,  but  that  pro- 

c  Sect.  32.  '  68  Geo,  3,  c.  45,  s.  63,  •  Sects.  77, 78* 

<  68  Geo.  8,  c.  46,  s,  79.  f  69  Gto.  3,  *  134,  s.  32, 
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vision  is  not  expressly  repealed ;  and  if  the  pre-payment 
had  been  for  any  time  omitted,  and  the  forfeiture  conse- 
quent thereon  had  not  been  enforced,  it  seems  that  the  pro- 
vision of  the  first  statute  might  usefully  and  conveniently 
be  had  recourse  to  for  the  purpose  of  recovering  the  arrears 
of  rent. 

In  every  case  in  which  pew  rents  are  fixed  according  to  Notice  of 
the  provisions  before  mentioned,  notice  is  to  be  given  for  vacant  p***- 
six  successive  weeks  at  the  end  of  each  year  of  all  the 
pews  vacant  at  the  commencement  of  the  next  year,  by 
writing  affixed  on  the  doors  of  the  church  or  chapel  and 
vestry  room ;  and  all  pews  not  taken  at  the  rents  fixed,  when  pews 
within  fourteen  days  after  the  commencement  of  the  ensu-  may  be  let  to 
ing  year,  shall  be  let  to  any  inhabitant  of  an  adjoining  KKSSSiouu 
parish  or  place,  in  the  churches  or  chapels  of  which  there 
shall  not  be  sufficient  accommodation  for  the  inhabitants 
thereof,  at  the  rent  fixed  upon  such  pews,  for  any  term  not 
exceeding  the  end  of  the  year,  when  such  pews  shall  be 
again  let  in  manner  aforesaid,  and  so  from  year  to  year.b 

This  power  of  letting  pews  in  particular  cases  to  the 
inhabitants  of  adjoining  parishes  is  also  given  as  to 
churches  and  chapels  built  under  the  1  &  2  Will.  IV.  c.  38, 
by  which  it  is  enacted,  that  the  pews  and  sittings  in  such 
churches  and  chapels  shall  be  let  by  the  churchwardens 
or  chapelwardens,  or  by  some  person  appointed  by  the 
trustees,  or  person  or  persons  building  and  endowing  the 
same,  to  act  in  that  behalf,  according  to  a  scale  of  pew- 
rents  fixed  by  the  trustees,  or  such  person  or  persons  as 
aforesaid,  and  approved  of  by  the  bishop ;  which  scale  it 
shall  be  lawful  tor  the  trustees,  &c.  with  consent  of  the 
bishop,  to  alter  from  time  to  time  as  occasion  may  require, 
provided  that  all  such  pews  as  shall  not  be  taken  at  the 
rent  respectively  fixed  thereon,  within  fourteen  days  after 
the  commencement  of  the  ensuing  year,  shall  be  let  to 
non-parishioners  in  the  same  manner,  and  for  such  time 
only,  as  last  mentioned. 

The  amount  of  pew  rents  thus  received  is  to  form  a  Application  of 
fund,  out  of  which  is  to  be  paid  the  stipend  to  the  minister  money  from 
and  clerk,  but  the  parish  is  not  to  be  answerable  to  them  **w  ren,s* 
for  any  greater  amount  of  stipend  than  may  be  actually 
received  from  pew  rents ;  and  any  surplus,  after  paying 
such  stipend,  is  to  be  invested  in  government  securities  in 
the  names  of  trustees,  and  accumulated,  first,  for  the  pur- 
pose of  building  or  purchasing  a  house  of  residence  for  the 
minister ;  and  second,  for  augmenting  his  stipend,  reducing 
the  pew  rents,  or  for  increasing  the  accommodation  in  the 
h  3  Geo.  4,  c.  12,  s.  24. 
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church,  as  the  bishop  may  direct :  or  if  the  commissioners 
think  it  expedient,  the  surplus  may  be  applied  towards 
payment  of  any  money  borrowed  at  interest  by  annuity  or 
otherwise  for  building  any  church  or  chapel,  or  purchasing 
for  it  any  site,  and  defraying  all  expenses  relative  thereto, 
and  in  repairing  such  church  or  chapel,  or  in  aid  of  the 
church  rate,  if  the  commissioners  shall  so  think  fit;  and 
the  church  or  chapelwardens,  with  consent  of  the  com- 
missioners, may  borrow  at  interest,  by  annuity  or  other- 
wise,  any  money  for  building  such  church  or  chapel,  or 
purchasing  such  site,  or  defraying  the  expenses  relative 
thereto,  upon  the  credit  of  such  pew  rents ;  and  by  writing 
under  their  hands  may  charge  such  pew  rents,  subject  to 
such  stipend  and  expenses  as  aforesaid,  with  payment  of 
any  sucn  money  witn  interest,  or  with  annuities,  as  such 
church  or  chapel  wardens  shall  think  fit. 
Further  assign-       And  after  such  an  assignment  of  a  certain  stipend  out 
ment  may  be     0f  the  pew  rents  has  been  made,  the  commissioners  may 
ma^e  to  wcum-  ftt  any  ^me^  ^^  tjie  consent  of  the  bishop  of  the  diocese, 
make  a  further  assignment  to  the  minister  out  of  the  pew 
rents,  or  out  of  the  accumulating  fund  already  received 
for  pew  rents,  which  further  assignment  is  to  be  registered 
in  the  registry  of  the  diocese.     But  this  is  not  to  be  done 
in  any  case  where  such  surplus  pew  rents  have  been  in- 
vested in  government  securities  in  the  names  of  trustees, 
for  the  purpose  of  forming  a  fund  for  the  building  or  pur- 
chasing a  nouse  of  residence  for  the  minister ;  or  wnere 
such  surplus  pew  rents  have  been  charged  by  the  commis- 
sioners with  the  payment  of  any  sums  of  money  borrowed 
for  the  building  any  church  or  chapel,  or  for  the  pur- 
chasing any  site  for  same,  and  defraying  all  expenses 
relative  thereto,  and  in  keeping  such  church  or  chapel  in 
repair.1 
Few  rents  In  cases  where,  under  the  church  building  acts,  a  dis- 

where  pariah      trict  church  or  chapel  has  been  made  the  parish  church, 
chimflwL  an(*  *^e  P*™*1  church  has  been  made  the  district  church 

or  chapel,  the  church  building  commissioners,  with  con- 
sent or  the  bishop  of  the  diocese,  may  make  provision, 
under  their  common  seal,  for  the  maintenance  of  the  mi- 
nister and  clerk  of  the  respective  churches  out  of  the  pew 
rents  of  either  of  such  churches;  but  the  rights  of  persons 
holding  faculty  seats  or  free  seats  in  the  old  parish  church 
are  to  be  respected. 

In  churches  built  and  endowed  under  the  provisions  of 
the  Church  Endowment  Act,  by  the  authority  of  the  eccle- 

*  3fic4  VicUc.60,8.5. 


Digitized  by 


Google 


BUILT  U1TDTO  THE  CHURCH  BUILDING  ACTS.  416 

siastical  commissioners,  there  appears  to  be  no  provision 
of  any  kind  as  to  pew  rents,  ouch  churches  will  there- 
fore, it  is  presumed,  be  exactly  on  the  same  footing  as  the 
ancient  parish  churches  in  this  respect,  and  any  letting  of 
pews  therein  will  be  unlawful, 


CHAPTER  IV, 


OF  THE  GOODS,  UTENSILS,  AND  ORNAMENTS  OF 
CHURCHES. 


Haying  considered  generally  the  right  to  the  use  of  the 
church  by  the  parishioners,  and  the  law  relating  to  the 
fixtures  which  have  been  placed  there  for  their  better  ac- 
commodation, we  come  now  to  speak  of  the  goods  and 
ornaments  which  are  necessary  for  the  decent  celebration 
of  divine  service,  and  for  the  better  instruction  of  the  peo- 
ple resorting  thereto. 

It  seems  that,  from  time  immemorial,  all  such  goods  To  be  provided 
were  to  be  provided  at  the  charge  of  the  parish ; R  and  pre-  JJJ  p^^80  of 
vious  to  the  Reformation  these  were  much  more  numerous 
than  at  present ;  a  list  of  which  we  subjoin,  as,  although 
now  obsolete,  it  exhibits  a  curious  illustration  of  the  form 
of  worship  and  the  ceremonial  of  those  days. 

A  legend. 

An  antiphon. 

A  grail. 

A  psalter. 

A  troper. 

An  ordinal.  ' 

A  missal. 

A  manual, 

The  principal  vestment,  with  a  chasuble. 

A  dalmatic. 

A  tunic. 

A  choral  cope  and  all  its  appendages. 

A  frontal  for  the  great  altar. 

Three  towels. 

Three  surplices. 

One  rochet. 

%  Set  directions  in  canons  30, 68, 70, 80, 82, 99,  &c. 


Digitized  by 


Google 


416 


OF  GOODS.  UTENSILS,  AND  ORNAMENTS  OP  CHURCHES. 


Ornaments  of 
the  church,  &c. 
when  finally 
settled. 


A  cross  for  processions. 

A  cross  for  the  dead. 

A  censer. 

A  lanthorn. 

A  handbell  to  be  carried  before  the  body  of  Christ 
in  the  visitation  of  the  sick. 

A  pix  for  the  body  of  Christ. 

A  decent  veil  for  Lent. 

Banners  for  the  rogations. 

A  vessel  for  the  blessed  water. 

An  oscillatory. 

A  candlestick  for  the  taper  at  Easter. 

A  font  with  a  lock  and  key. 

The  images  in  the  church. 

The  chief  image  in  the  chancel,  that  is,  the  saint  to 
whom  the  church  is  dedicated,  and  the  images  in  the 
glass  windows.1* 

There  are  many  of  these  terms  which  would  require  a 
longer  explanation  than  would  be  consistent  with  the 
object  of  tnis  work  in  speaking  of  things  obsolete.  It  will 
be  obvious,  however,  that  the  tnings  here  enumerated  were 
not  applicable  to  the  reformed  religion ;  an  alteration  con- 
sequently took  place,  and  the  goods  and  ornaments  of  the 
church  were  settled  by  authority  of  parliament  in  the  year 
1548,  the  second  year  of  the  reign  of  Edward  VI.  This 
settlement  having  been  disturbed  in  the  reign  of  Mary, 
was  confirmed  immediately  upon  the  accession  of  Eliza- 
beth ;  and  by  the  second  act  passed  in  her  reign,0  it  is 
enacted  that  such  ornaments  of  the  church  and  of  the 
minister  thereof  shall  be  retained  and  used  as  were  in  the 
Church  of  England,  by  authority  of  parliament,  in  the 
second  year  of  the  reign  of  King  Edward  VI.,  until  other 
order  shall  be  therein  taken  by  the  authority  of  the  queen's 
majesty,  with  the  advice  of  her  commissioners  appointed 
and  authorised  under  the  great  seal  of  England  for  causes 
ecclesiastical,  or  of  the  metropolitan  of  this  realm.  Pur- 
suant to  this  last  clause  the  queen,  in  the  third  year  of  her 
reign,  granted  a  commission  to  the  archbishop  and  three 
others  to  reform  the  disorders  of  the  chancels,  and  to  add 
to  the  ornaments  of  them  by  ordering  the  Commandments 
to  be  placed  at  the  east  end.  These  disorders  were  such 
as  had  been  introduced  during  the  reign  of  Mary,  all 
which  were  probably  reformed  by  the  commissioners;  and 
by  the  rubric  before  the  book  of  Common  Prayer,  such 
ornaments  of  the  church  and  of  the  ministers  tnereof,  at 
all  times  of  their  ministration,  shall  be  retained  and  be  in 

b  Burn's  Eccl.  Law,  "  Church."  «  1  Eli*,  c  2. 
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use  as  were  in  this  Church  of  England,  by  authority  of 

parliament,  in  the  second  year  of  the  reign  of  King  Edward 
the  Sixth. 

Such  goods  and  ornaments  are  the  following,  all  which  N^esI*7 
it  appears  are  deemed  necessary  for  the  service  of  the  SwJenuw  °r" 
church,  and  which  the  parishioners,  at  their  own  charge, 
are  therefore  bound  to  provide.*1 

A  convenient  and  decent  table  for  the  celebration  of  the  Communion 
Holy  Communion,  to  be  kept  and  repaired  from  time  to  uWe# 
time  in  a  decent  and  seemly  manner,  and  covered  in  time 
of  divine  service  with  a  carpet  of  silk  or  other  decent  stuff, 
thought  meet  by  the  ordinary  of  the  place,  and  with  a  fair 
linen  cloth  at  the  time  of  the  ministration,  as  becometh  that 
table,  and  so  stand,  saving  when  the  said  Holy  Commu- 
nion is  to  be  administered.  At  such  time  the  same  shall 
be  placed  in  so  good  sort  within  the  church  or  chancel,  as 
thereby  the  minister  may  be  more  conveniently  heard  of 
the  communicants  in  his  prayer  and  administration,  and 
the  communicants  also  more  conveniently,  and  in  more 
number,  may  communicate  with  the  said  minister.6 

A  comely  and  decent  pulpit,  to  be  set  up  in  a  convenient  Pulpit, 
place  within  the  church,  by  the  discretion  of  the  ordinary, 
and  to  be  there  seemly  kept  for  the  preaching  of  God's 
word/ 

A  convenient  seat  for  the  minister  to  read  service  in.*      Reading  desk. 

A  decent  and  comely  surplice  with  sleeves,  to  be  worn  Surplice, 
by  every  minister  saying  the  public  prayers,  or  adminis- 
tering the  sacrament  or  other  rites  of  the  Church ;  and  if 
any  question  arise  touching  the  decency,  matter  or  come- 
liness thereof,  the  same  shall  be  decided  by  the  discretion 
of  the  ordinary.11 

A  font  of  stone  in  every  church  and  chapel  where  bap-  Font, 
tism  is  to  be  ministered,  the  same  to  be  set  in  the  usual 
places,  in  which  only  font  the  minister  shall  baptize  pub- 
licly.1 

A  strong  chest,  with  a  hole  in  the  upper  part  thereof,  Al""'  cfctat 
having  three  keys,  of  which  one  shall  remain  in  the  cus- 
tody of  the  parson,  vicar  or  curate,  and  the  other  two  in 
the  custody  of  the  churchwardens  for  the  time  being; 
which  chest  they  shall  set  and  fasten  in  the  most  conve- 
nient place,  to  the  intent  that  the  parishioners  may  put 
into  it  their  alms  for  their  poorer  neighbours,  which  alms 
and  devotions  of  the  people  the  keepers  of  the  keys  shall, 
yearly,  quarterly  or  oftener  as  need  requireth,  take  out  of 
the  chest  and  distribute  the  same  in  the  presence  of  most 

4  See  directions  of  the  canons.  «  Canon  82.  '  Canon  83. 

f  Canon  82.  *  Canon  82.  *  Canoo  81. 
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Alms*  basin 


Chalice. 


Bell. 


Bier. 
Bible. 


Common 
Prayer. 

Register. 


Table  of  de- 
grees of  mar- 
riage. 

The  Ten  Com- 
mandments. 
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of  the  parish,  or  six  of  the  chief  of  them,  to  he  truly  and 
faithfully  delivered  to  their  most  poor  and  needy  neigh- 
bours.k 

A  decent  basin,  in  which  the  deacons,  churchwardens 
or  other  fit  persons,  are  to  receive  the  alms  for  the  poor, 
and  other  devotions  of  the  people,  whilst  the  sentences  of 
the  offertory  are  in  reading.' 

The  chalice,  or  cup  for  the  wine,  to  be  used  at  the  Holy 
Communion,  or  more  than  one  cup  if  necessary;  which 
wine  is  to  be  brought  to  the  communion  table  in  a  clean 
and  sweet  standing  pot  or  stoop  of  pewter,  if  not  of  purer 
metal.m 

A  bell  to  ring  to  church,  and  to  toll  at  funerals,  with 
the  ropes  ;n  but  no  more  than  one  bell  appears  to  be  ne- 
cessary. 

A  bier  for  the  dead.0 

A  Bible  of  the  largest  volume  ;P  and  though  it  may  be 
matter  of  speculation  as  to  what  was  originally  intended 
by  this,  the  discussion  would  now  be  useless. 

The  Book  of  Common  Prayer,  and  the  book  of  homilies 
allowed  by  authority. 

A  parchment  book,  wherein  shall  be  written  the  day 
and  year  of  every  christening,  wedding  and  burial  within 
the  parish ;  and  for  the  safe  keeping  thereof,  the  church- 
wardens shall  provide  one  sure  coffer  with  three  locks  and 
keys,  whereof  one  to  remain  with  the  minister,  and  the 
other  two  with  the  churchwardens  severally .q 

Proper  books,  of  vellum  or  good  and  durable  paper*  in 
which  all  marriages  and  banns  of  marriage  respectively 
there  published  or  solemnized,  shall  be  registered,  to  be 
carefully  kept  and  preserved  for  public  use/ 

And  this  obligation  on  the  parish  to  provide  a  suitable 
register  book,  does  not  appear  to  be  at  all  affected  by  the 
act  of  6  &  7  Will.  IV.  c.  86,  which  provides  for  the  esta- 
blishment of  "  The  General  Register  Office"  in  London  or 
Westminster.' 

A  table  of  degrees  of  marriage  prohibited,  which  is  to 
be  publicly  set  up  in  every  church.* 

The  Ten  Commandments,  which  are  to  be  set  up  upon 
the  east  end  of  every  church  or  chapel,  where  the  people 
may  best  see  or  read  them.u  But  as  it  is  very  possible 
that  in  many  churches  they  could  not  easily  be  read  or 
seen  by  the  people,  if  set  up  at  the  east  end,  it  is  pre- 

*  Canon  84.         '  Rubric,        »  Canon  20;  Lind.  262. 

»  Lind.  250 ;  3  Ilagg.  16.  °  Lind.  252.  p  Canon  80. 

i  Canon  70.  r  26  Geo.  2,  c.  33.  •  See  post. 

*  Canon  99.  «  Canon  82. 
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sumed  that  they  may  be,  as  they  frequently  are,  set  up 
elsewhere  in  the  body  of  the  church,  where  they  may  be 
more  easily  read. 

Chosen  sentences  are  also  directed  to  be  written  upon  Chosen  sen- 
the  walls  in  convenient  places,  and  these  most  frequently  fences, 
arc  the  Lord's  Prayer,  the  Apostles'  Creed,  &c.x 

The  above  appear  to  be  all  the  things  which  are  held 
absolutely  necessary  for  the  administration  of  divine  service 
in  the  church,  and  are  all  that  the  parish  is  absolutely 
enjoined  to  provide ;  and  this  originally,  as  will  be  ol>- 
served  from  tne  authorities  in  the  notes,  was  for  the  most 
part  by  the  injunction  of  the  canon  law.  But  now  by 
the  statute  law  also ;  for  the  statutes  mentioned  above, 
and  also  the  13th  of  Charles  II.  c.  4,  which  declare  that 
all  such  things  shall  be  proper  for  the  use  of  the  church, 
as  were  so  considered  in  the  second  year  of  Edward  VI., 
are  rendered  permanent  by  the  act  of  the  5th  year  of 
Q.  Anne,  c.  5,  which  act  was  in  the  following  year  incor- 
porated into  the  Act  of  Union/  and  which  declares  that 
all  acts  for  the  establishment  and  preservation  of  the 
Church  of  England,  and  the  doctrine,  worship,  discipline 
and  government  thereof,  shall  remain  and  be  in  full  force 
for  ever. 

With  regard  to  these  goods  of  the  church,  many  of  Parish  not  pro- 
which  are  clearly  necessary  to  the  performing  of  divine  vidmg  necessary 
service,  and  without  which  the  fabric  of  the  church  might  e°°  8' 
be  in  feet  useless,  the  question  might  probably  arise  which 
will  hereafter  be  discussed  more  fully  when  we  come  to 
speak  of  church  rates  :  for  the  scruples  of  conscientious 
dissent  which  lead  men  to  disregard  the  law,  where  the 
law  can  be  evaded  with  comparative  impunity,  never  seem 
to  have  been  contemplated  in  the  ordering  of  matters  of 
this  sort.     If  the  parish  should  refuse  to  provide  the  sur- 
plice, the  Bible  or  Book  of  Common  Prayer,  the  minister 
would  be  prevented  from  performing,  and  certainly,  it  is 
presumed,  could  not  be  compelled  to  perform  the  service ; 
and  thus,  it  appears,  that  the  majority  of  the  rate  payers 
might,  as  it  were,  place  their  parish  under  an  interdict. 

Besides  these  necessary  articles  which  have  been  above  Goods,  &c. 
enumerated,  and  which  the  parishioners  are  bound  to  pro-  which  are  not 
vide  at  their  expense,  there  are  many  other  articles  for  necessary* 
which  no  provision  is  made  by  any  special  law  :  such  are 
galleries  erected  in  the  church,  bells,  other  than  that  ne- 
cessary to  ring  to  church  and  to  toll  at  funerals,  as  before 
mentioned,  organs,  clocks,  chimes ;  the  king's  arms,  which 
*  Canon  82.  i  5  &  6  Anne,  c.  5. 
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When  parish 
would  be 
chargeable  with 
repair  of  goods, 
&c.  uot  neces- 
sary. 


Organs. 


Unnecessary 
goods,  &&  pre- 
sented to  a 
church. 


are  very  commonly  set  up  in  churches,  pulpit  cloths, house 
cloths,  rushes  or  mats,  furniture  for  tne  vestry,  or  sucb 
like,  and  the  salaries  for  the  ringers  or  the  organist 

As  to  some  of  these  things,  if  they  have  been  originally 
set  up  with  the  consent  of  the  parishioners,  and  under  di- 
rections of  the  ordinary —  or  if  an  organist  or  ringers  have 
been  appointed  in  like  manner— or  if  they  are  found  to 
have  existed  from  time  out  of  mind,  then  it  appears  that 
the  parish  would  be  rightly  chargeable  with  tneir  repairs 
or  their  continuance.  But  if  any  new  ornament  were  to 
be  set  up  or  added  to  the  church,  without  the  consent  of 
the  parish,  it  appears  that  they  could  not  be  chargeable  for 
its  repair  or  preservation.  But  very  much  appears  to  de- 
pend on  the  discretion  of  the  ordinary,  who  will  take  into 
consideration  the  particular  circumstances  of  the  parish.8 

In  cathedrals,  for  example,  organs  may  be  deemed  ne- 
cessary ;  and  the  ordinary  may  compel  their  erection  by 
the  dean  and  chapter.  In  parish  churches  it  is  otherwise; 
and  in  small  or  poor  parishes  it  might  be  proper  to  dis- 
courage them.a 

But  if  such  an  ornament  had  been  presented  to  a  parish 
church,  or  purchased  by  a  subscription,  and  the  consent 
of  the  ordinary  given  for  its  erection,  it  seems  that  the  con- 
sent or  refusal  of  the  parishioners  to  its  erection  would  be 
immaterial,  because  neither  the  expense  of  erecting  it  or 
repairing  it  would  in  such  a  case  tall  upon  them.b  And 
with  this  agrees  the  judgment  of  Lord  Stowell,  in  a  case 
somewhat  similar,  who  said,  "  The  law  respecting  church 
ornaments  is  now  generally  understood  ana  settled.  The 
consent  of  the  parishioners  is  not  indispensably  necessary, 
unless  to  charge  the  parish  with  any  expense  for  support 
of  the  ornament,  after  it  has  been  put  up ;  but  if  there  is 
no  charge  incurred,  the  approbation  of  the  majority  of  the 
parishioners  is  not  necessary,  nor  the  disapprobation  bind- 
ing on  the  ordinary."  And  in  that  case  Lord  Stowell  de- 
creed a  faculty  for  accepting  and  erecting  an  organ  offered 
to  the  church,  without  a  clause  against  future  expenses 
being  charged  to  the  parish,  which  was  rich  and  populous.0 
And  here  Lord  Stowell  carries  out  a  rule,  which  he  laid 
down  in  another  case,  where  he  says,  the  court  is  not  bound 
by  the  wish  of  the  majority,  though  it  will  pay  great  at- 
tention to  it  in  granting  a  faculty.    The  court  may  refuse 


1  See  the  judgment  of  Sir  W.  Scott,  case  of  Burton  on  Trent. 
*  See  judgment  of  Sir  W.  Scolt,  1  Hagg.  Cons.  298 ;  Rogers's  E.  L.  434. 
b  Butterworth  and  Barker  v.  Walktr  and  Waterhonst,  3  Bur.  1689. 
c  Churchwarden*  of  St.  John,  Ramsgate,  v.  Par'uhiontrt  and  Vicar  of  «■(, 
1  Hsgg.  Cons.  298. 


Digitized  by 


Google 


OF  GOODS,  UTENSILS,  AMD  ORNAMENTS  OF  CHURCHB8.  421 

the  whole  parish  joined  together;  or  may  grant,  if  it  ap- 
pears necessary,  a  prayer  on  the  application  of  one  against 
all  the  restd 

With  regard  to  the  salary  of  an  organist  in  a  church,  Salary  of 
where  an  organ  already  existed,  it  was  held  by  Sir  William  organiat. 
Scott  that  it  might  be  rightly  paid  by  the  churchwardens, 
and  charged  by  them  in  their  accounts,  with  consent  and 
approbation  or  the  vestry.  And  such  being  the  case,  it 
seems  that  the  last-mentioned  decision  as  to  the  acceptance 
of  the  organ,  without  the  clause  against  future  expenses, 
would  in  effect  be  the  compelling  certain  parishioners, 
against  their  wish,  to  a  subsequent  annual  expenditure. 
But  the  parishioners  generally,  that  is,  the  majority  in 
vestry,  must  be  consenting,  because  the  ordinary  could  only 
bind  the  parish  to  expenses  for  articles  absolutely  neces- 
sary; consequently,  although  he  might  refuse,  in  granting 
a  faculty  to  accept  and  erect  an  organ,  to  insert  a  clause 
against  future  expenses  being  charged  to  the  parish,  he 
could  not  by  the  faculty  positively  direct  the  organist  and 
the  repairs  of  the  organ  to  be  paid  out  of  the  parish  rates ; 
for  that  would  be  legally  objectionable  on  the  ground  last- 
mentioned,*  and  equally  so,  though  the  vestry  wished  it. 
Rails  about  the  altar  seem  to  stand  on  the  same  ground, 
as  being  ornaments  not  absolutely  necessary. 

In  a  case,  where  the  communion  table  of  ancient  time  Majority  of  pa- 
had  been  placed  in  the  chancel,  and  there  were  ancient  jjahjonera  may 
rails  about  it  which  were  out  of  repair,  the  parishioners  at  cia«  M°tothc 
a  meeting  had  resolved  to  repair  the  chancel  and  rails,  and  necessity, 
to  replace  the  table  there,  and  raise  the  floor  some  steps 
higher,  for  the  sake  of  greater  decency.    Upon  a  refusal 
to  pay  the  rate,  and  a  prohibition  prayed,  the  court  inclined 
that  the  parishioners  might  do  these  things,  for  they  are 
compellable  to  put  things  in  decent  order;  and  as  to  the 
degrees  of  order  and  decency,  there  is  no  rule  but  as  the 
parishioners,  by  a  majority,  do  agree/  but  these  matters 
will  be  considered  more  particularly,  when  we  come  to 
speak  of  church  rates. 

The  general  rule  deducible  from  these  cases  is  simple  General  role, 
and  easy  of  application.  As  to  all  things  necessary,  and 
which  have  been  already  enumerated,  the  parish  must  pro- 
vide, continue  and  repair  them.  As  to  things  not  abso- 
lutely necessary,  and  such  as  are  last  mentioned,  the  parish 
need  neither  provide  them  in  the  first  instance,  nor  continue 
and  repair  if  they  have  been  already  provided,  except  by 
wish  and  consent  of  the  majority.  But  if  the  majority  have 


.968, 


'  Onve$  and  Wright  v.  Rector  of  Hornuy,  1  Hagg.  Cons.  189. 
•  3  Hagg.  7.  f  fowvm  v.  Bawldry,  cited  1  Bora's  E.  L. 

/Google 


Digitized  by* 


422 


OF  GOODS,  UTENSILS,  AND  ORNAMENTS  OF  CHURCHES. 


Monuments  in 
the  church. 


Cannot  be 
erected  without 
consent  of  the 
ordinary* 


Consent  of  in- 
cumbent when 
and  whether 
always  neces- 
sary. 


voted  a  rate  for  that  purpose,  and  the  purpose  appear  rea- 
sonable under  the  circumstances,  it  will  be  upheld  and  en- 
forced against  dissentients.  The  parishioners,  therefore, 
have  no  reason  to  object  to  a  faculty  for  erecting  any  thing 
of  the  latter  kind,  on  the  ground  of  future  expense,  because 
the  majority  will  always  have  the  remedy  in  their  own 
hands  on  that  point. 

Among  the  most  frequent  ornaments  of  our  English 
churches  at  the  present  day  are  the  monuments  erected  in 
them  to  the  memory  of  the  dead.  And  as  to  these  it  is  said 
by  Lord  Coke,  concerning  the  building  or  erecting  of 
tombs,  sepulchres  or  monuments  for  the  deceased,  in  cburcb, 
chancel,  chapel  or  churchyard,  in  convenient  manner,  it is 
lawful ;  for  it  is  the  last  work  of  charity  that  can  be  done 
for  the  deceased,  who  whilst  he  lived  was  a  lively  temple 
of  the  Holy  Ghost,  with  a  reverend  regard  and  Christian 
hope  of  a  joyful  resurrection.8 

This  dictum,  however,  so  far  as  it  relates  to  our  present 
purpose,  the  erection  of  monuments  in  church  or  chancel, 
must  be  taken  to  mean  that  it  is  lawful  for  certain  persons, 
and  under  certain  conditions  only ;  for  the  ordinary  is  the 
sole  and  proper  judge  of  what  may  be  erected  in  the  in- 
terior of  the  church ;  and  in  the  setting  up  of  monuments 
it  is  essential  that  his  consent  should  Be  obtained.11  And 
it  was  said  by  Lord  Stowell,'  "  there  can  be  no  question  as 
to  this,  that  no  monument  can  be  erected  without  die  leave 
of  the  ordinary.  It  is  to  his  care  that  the  fabric  of  the 
church  has  been  committed ;  and  it  is  not  to  be  defaced  at 
the  caprice  of  individuals."  It  is  also  stated  in  the  boob 
that  the  consent  of  the  parson  is  necessary  to  the  erection 
of  monuments  in  the  church.  This,  however,  must  be  con- 
sidered as  very  doubtful ;  nor  is  it  to  be  collected  from  any 
decision  that  if  the  ordinary  were  to  grant  permission  to 
erect  a  monument  in  the  church,  the  dissent  of  the  incum- 
bent would  be  material.  In  a  case  in  the  Court  of  King's 
Bench  in  1803k  the  rector  of  a  parish  applied  U>  that  court 
for  a  prohibition  to  restrain  the  ordinary  from  granting  a 
faculty  to  a  party  for  erecting  a  monument  in  the  church: 
the  case  was  not  decided  on  its  merits,  the  application 
being  held  to  be  premature ;  but  it  was  there  said  by  Lord 
Ellenborough  that  the  faculty  sought  to  be  obtained  was 
no  more  than  a  license  from  the  ordinary  himself  to  do  the 
act  proposed,  and  would  not  bind  the  rector  against  his 
consent,  if  by  law  his  consent  were  material;  and  nan  con- 
stat, that  after  his  consent  were  obtained,  the  defendant 


*  3  Inst  102. 

*  lHagg.  Cona.  207. 


*  2  Cro.  Eliz.  366. 

k  Bulvxr  t.  Has$,  3  East,  317. 
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would  make  use  of  it,  without  obtaining  the  consent  of  the 
rector  also. 

In  a  subsequent  case  in  1818,1  where  the  churchwardens 
of  a  parish  in  London  had  claimed  a  right  to  set  up  monu- 
ments, without  consent  of  ordinary  or  parson,  Lord  Ellen- 
borough,  in  giving  judgment,  said,  "  Assuming  that  the 
custom  for  churchwardens  to  set  up  monuments  in  the 
church,  without  the  consent  of  the  parson,  might  be  good ; 
it  ig  at  any  rate  too  large  a  proposition  to  contend  for  that 
without  the  consent  of  the  rector,  or  that  of  their  common 
ecclesiastical  superior,  they  may  put  up  any  thing,  however 
unseemly."  But  the  strongest  dictum  in  favour  of  the 
right  of  the  incumbent  is  that  of  Lord  Stowell,  in  a  case 
already  mentioned."1  "  The  court,"  he  says,  "  would  act 
improperly,  if  it  was  to  say  that  parties  might  erect  a  monu- 
ment without  leave  of  the  rector."  But  in  this  case,  it 
appears  from  the  report,  that  the  monument  was  intended 
to  he  erected  in  the  chancel;  and  it  does  not  appear  that 
the  consent  of  the  ordinary  had  been  obtained. 

Upon  the  whole,  it  appears,  that  if  the  ordinary  should 
grant  a  license  for  the  erecting  any  monument  in  the  church, 
the  incumbent  would  have  no  power  to  prevent  this  from 
being  done.  It  is  true  that  the  freehold  of  the  parson 
would  be  thus  invaded ;  but  for  this  the  customary  fees 
would  be  compensation ;  and  this  invasion  of  his  freehold 
might  in  like  manner  be  said  to  take  place,  if  the  ordinary 
,  should  order  any  new  erection  to  be  made  in  the  church, 
and  a  majority  of  the  parishioners  should  agree  to  a  rate 
for  the  expenses,  in  which  case  it  seems  clear  that  the 
rector  could  not  hinder  the  erection.  But  it  rather  appears 
that  usually  the  consent  of  the  incumbent  has  been  held  to 
be  essential,  as  representing  the  ordinary  for  this  purpose ; 
for  practically,  it  is  certain,  that  the  consent  of  the  ordinary 
to  the  erection  of  monuments  is  seldom  obtained,  and  the 
consent  of  the  rector  is  obtained  instead ;  "  for  the  ordi- 
nary usually  reposes  confidence  in  the  minister  to  do  what 
is  proper,"0  and  the  cases  must  be  rare  in  which  a  faculty 
would  be  granted  in  opposition  to  the  wishes  of  the  incum- 
bent. But  nothing  can  legalise  the  erection  of  a  monu- 
ment without  a  faculty  obtained  for  that  purpose ;  so  that 
the  assent  of  the  parson,  though  generally  deemed  suffi- 
cient, would  be  of  no  avail  if  the  matter  were  contested.0 

This  power  of  the  ordinary  to  give  consent  to  the  erection  Appeal  to  the 
of  monuments  is  to  be  exercised  according  to  a  prudent  archbishop. 

1  1  B.  &  A.  508.  «  Maidman  v.  Malpa$,  1  Hagg.  Cods.  207. 

■  Lord  Stowell,  1  Hagg.  Cods.  207. 

•  1  Hagg,  Coot,  14, 208;  3  Add.  15;  1  Lee,  640* 
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and  legal  discretion,  which  his  metropolitan  has  a  right  to 
superintend  and  correct,  who  upon  appeal  may,  if  he  see 
good  reason,  order  them  to  be  removed S 

It  follows  from  what  has  been  here  said,  that  if  monu- 
ments were  to  be  erected  without  the  consent  of  the  ordinary, 
he  has  in  such  case  sufficient  authority  to  order  them  to  be 
removed,q  without  any  danger  of  an  action  at  law.  It  is 
nowhere  said,  however,  that  the  rector  would  be  justified 
in  so  doing,  which  may  be  urged  as  a  further  reason  against 
the  necessity  of  his  assent  to  their  erection. 

The  better  course  therefore  to  be  adopted  by  the  incum- 
bent, if  he  objects  to  the  setting  up  of  any  monument  in 
his  church,  appears  to  be,  to  insist  on  nothing  being  done 
until  the  consent  of  the  ordinary  is  obtained ;  and  then  to 
make  such  representation  to  the  ordinary  as  to  induce 
him  to  withhold  such  consent ;  or  if  a  monument  has  been 
already  erected,  to  which  he  objects,  then  to  make  appli- 
cation to  the  ordinary  to  cause  it  to  be  removed.  Pro- 
vided the  objection  were  reasonable,  there  could  be  no 
doubt  but  that  the  object  would  be  thus  obtained ;  and  no 
unpleasant  consequences  could  result  to  the  incumbent. 

When  a  monument  has  been  once  erected,  it  may  be 
repaired  and  kept  in  proper  order  without  any  fresh  con- 
sent of  the  ordinary  or  incumbent;  it  may  be  proper  to 
apply  to  churchwardens  for  leave  to  do  so,  but  this  ap- 
pears a  mere  formal  act,  for  the  churchwardens  would 
nave  no  power  to  refuse  such  consent/  And  indeed  it . 
appears  to  be  their  duty  to  encourage  the  keeping  of  them 
in  good  repair ;  in  which  they  are  supposed  to  have  such 
an  interest,  as  to  enable  them  to  bring  an  action  for  de- 
facing any  monument  :s  an  act  which  is  in  itself  an  eccle- 
siastical offence :  and  it  is  also  an  offence  at  common  law, 
and  those  who  build  or  erect  the  monument  might  equally 
with  the  churchwardens  maintain  an  action  against  one 
who  defaces  them  during  their  lives ;  and  after  their  de- 
cease, the  heir  of  him  to  whose  memory  the  monument  is 
set  up  could  maintain  such  an  action/  And  this,  as  it 
seems,  should  be  an  action  of  trespass/ 

P  Str.  575,  1080 ;  Bulwer  v.  Hau,  ante.  <i  Gibs.  453. 

r  Burdin  v.  OiUeott,  I  Hagg.  14.  •  3  Pbill.  89. 

*  Co.  Mtt.  18  b ;  3  Imt.  110 ;  2  Roll.  Rep.  140. 
■  Spoontr  v.  Brewtter,  3  Biog.  136. 
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CHAPTER  V. 

OF  CHURCHYARDS. 


"  As  to  the  origin  of  burying  places,  many  writers  have  ob-  Origin  of  bury - 
served  that,  at  the  first  erection  of  churches,  no  part  of  iog  pl«*s. 
the  adjacent  ground  was  allotted  for  interment  of  the 
dead,  but  some  place  for  this  purpose  was  appointed  at  a 
farther  distance,  especially  in  cities  and  populous  towns, 
where,  agreeably  to  the  old  Roman  law  of  the  Twelve 
Tables,  the  place  of  inhumation  was  without  the  walls : 
first,  indefinitely  by  the  way-side,  then  in  some  peculiar 
enclosure  assigned  to  that  use.  Hence  the  Augustine 
monastery  was  built  without  the  walls  of  Canterbury  (as 
Ethelbert  and  Augustine  in  both  their  charters  intimate), 
that  it  might  be  a  dormitory  to  them  and  their  successors, 
the  kings  and  archbishops,  for  ever.  This  practice  of  re- 
moter burials  continued  to  the  age  of  Gregory  the  Great, 
when  the  monks  and  priests  beginning  to  offer  prayers  for 
souls  departed,  procured  leave,  for  their  greater  ease  and 
profit,  that  a  liberty  of  sepulture  might  be  in  churches,  or 
m  places  adjoining  to  them.  This  mercenary  reason  seems 
to  be  acknowledged  by  Pope  Gregory  himself,  whilst  he 
allows  that  when  the  parties  deceasing  are  not  burdened 
with  heavy  sins,  it  may  then  be  a  benefit  to  them  to  be 
buried  in  churches;  because  their  friends  and  relations, 
as  often  as  they  come  to  the  sacred  places,  seeing  their 
graves,  may  remember  them,  and  pray  to  God  for  them* 
After  this,  Cuthbert,  Archbishop  of  Canterbury,  brought 
over  from  Rome  this  practice  into  England  about  the  year 
750 ;  from  which  time  they  date  the  origin  of  churchyards 
in  this  island.  The  practice  of  burying  within  the  churches 
did  indeed  (though  more  rarely)  obtain  before  the  use  of 
churchyards,  but  was  by  authority  restrained,  when  church- 
yards were  frequent,  and  appropriated  to  that  use.  For 
among  those  canons  which  seem  to  have  been  made  be- 
fore Edward  the  Confessor,  the  ninth  bears  this  title  "  De 
non  sepeliendo  in  ecclesiis"  and  begins  with  a  confession 
that  such  a  custom  had  prevailed,  but  must  now  be  re- 
formed, and  no  such  liberty  allowed  for  the  future,  unless 
the  person  be  a  priest,  or  some  holy  man,  who  by  the 
merits  of  his  past  life  might  deserve  such  a  peculiar  favour. 
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However,  at  first,  it  was  the  nave  or  body  of  the  church 
that  was  permitted  to  be  a  repository  of  the  dead,  and 
chiefly  under  arches  by  the  sides  of  the  walls.  Lanfranc, 
Archbishop  of  Canterbury,  seems  to  have  been  the  first 
who  brought  up  the  practice  of  vaults  in  chancels,  and 
under  the  very  altars,  when  he  had  rebuilt  the  church  of 
Canterbury  about  the  year  1076."* 

The  passage  here  quoted  seems  to  embody  all  that  can 
be  known,  with  certainty,  as  to  the  origin  of  churchyards. 
But  although,  as  above-mentioned,  they  may  have  been 
introduced  as  early  as  a.d.  760,  it  is  nearly  certain  that 
they  did  not  become  common  until  a  much  later  period. 
For  so  late  as  the  end  of  the  fourteenth  century,  they  were 
not  recognized  by  the  law,  and  at  that  time  appear  to  have 
been  considered  as  recent. 

For  by  a  statute  about  that  time,  stating  that  some 
religious  persons,  parsons,  vicars,  and  other  spiritual  per- 
sons, have  entered  in  divers  lands  and  tenements,  which 
be  adjoining  their  churches,  and  of  the  same,  by  suffer- 
ance and  assent  of  the  tenants,  have  made  churchyards; 
and,  by  rules  of  the  Bishop  of  Rome,  have  hallowed  and 
dedicated  the  same,  and  in  them  continually  do  make 
parochial  burying ;  the  practice  is  declared  to  be  in  con- 
Churchyards  travention  of  the  Statute  of  Mortmain.5  It  does  not  ap- 
legalised.  pear,  however,  that  this  statute  produced  any  particular 

effect  in  putting  a  stop  to  the  practice;  and,  notwith- 
standing the  declared  illegality  of  their  origin,  church- 
irards  have  now  been  repeatedly  recognized  by  the  common 
aw,  by  the  canon  law,  and  by  statute. 
Consecration  of.      Churchyards,  already  in  existence,  are  presumed  to  have 
been  properly  consecrated.     But  when  any  new  church- 
yard is  made,  or  any  addition  made  to  one  already  exist- 
ing, a  ceremony  of  consecration  takes  place ;  the  bishop, 
clergy  and  parishioners  repairing  to  the  ground  which  is 
to   be  consecrated,  and  a  prayer  suited  to  the  occasion 
being  used ;  and  when  new  churches  are  consecrated,  the 
churchyards  annexed  to  them  are  usually  consecrated  im- 
mediately after  the  consecration  of  the  cnurch. 
Privileges  of,         The  cemetery  has  the  same  privileges  as  the  church, 
formerly.  and,  therefore,  before  sanctuary  was  abolished  by  statute 

21  Jac.  I.  c.  28,  the  churchyards,  equally  with  the  churches, 
had  the  privilege  of  sanctuary;  a  short  account  of  which 
we  subjoin,  as  it  serves  to  show  the  high  decree  of  sanctity 
attached  to  things  ecclesiastical  in  former  days;  for, abju- 
ration was,  when  any  person  had  committed  felony,  and 

*  Kennett's  Par.  Ant.  592, 693. 

*  15 Rich*  %,  c.  6;  and  tee  7  Edw,  1,  st  2. 
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for  safeguard  of  his  life  had  fled  to  the  sanctuary  of  a 
church  or  churchyard,  and  there,  before  the  coroner  of 
that  place  within  forty  days  had  confessed  the  felony,  and 
took  an  oath  for  his  perpetual  banishment  out  of  the 
realm  into  a  foreign  country,  choosing  rather  to  lose  his 
country  than  his  life ;  but  the  foreign  country  into  which 
he  was  to  be  exiled  might  not  be  among  infidels.  Who- 
ever was  not  capable  of  this  sanctuary,  could  not  have  the 
benefit  of  abjuration ;  and  therefore  he  that  committed 
sacrilege,  because  he  could  not  have  the  privilege  of  sanc- 
tuary, could  not  abjure.  The  privilege  lasted  for  forty 
days,  during  which  time  any  person  might  supply  him 
with  meat  and  drink  for  his  sustentation,  but  not  after,  on 
pain  of  being  guilty  of  felony.  And  the  law  was  so  fa- 
vourable for  the  preservation  of  sanctuary,  that  if  the  felon 
had  been  in  prison  for  the  felony,  and  before  attainder  or 
conviction  had  escaped  and  taken  sanctuary  in  the  church 
or  churchyard,  and  the  gaolers  or  others  had  pursued  him, 
ami  brought  him  again  back  to  prison,  upon  his  arraign- 
ment, he  might  have  pleaded  the  same,  and  should  have 
been  restored  again  to  the  sanctuary.0 

The  freehold  of  the  churchyard  is,  to  a  qualified  extent,  Freehold  of,  is 
in  the  minister;  and  this,  it  is  said,  whether  he  be  rector  in  the  minister, 
or  vicar,d  the  correctness  of  which  dictum  however  is  very 
doubtful,  as  will  presently  appear.  The  soil  and  profits 
belong  to  him,  and  he  might  make  a  lease  thereof;  which 
profits  appear  to  be  the  feed  and  trees  growing  in  the 
churchyard,  or,  in  fact,  any  crop  which  it  may  bear ;  but 
even  as  to  these  the  right  of  the  minister  is  considerably 

Jualified,  and,  with  respect  to  the  trees  in  a  churchyard,  Trees  in. 
ie  right  of  the  minister  over  them  was  long  since  limited 
by  the  statute,  or  declaratory  treatise,  supposed  to  have 
been  made  in  the  reign  of  Edward  I.,  but  the  certain  date 
of  which  is  unknown.  "  Because  we  do  understand  that 
controversies  do  ofttimes  grow  between  parsons  of  churches 
and  their  parishioners,  touching  trees  growing  in  the 
churchyard,  both  of  them  pretending  that  they  do  belong 
unto  themselves,  we  have  thought  it  good  rather  to  decide 
this  controversy  bjr  writing  than  by  statute,  forasmuch  as 
a  churchyard  that  is  dedicated  is  the  soil  of  a  church,  and 
whatsoever  is  planted  belongeth  to  the  soil,  it  must  needs 
follow,  that  those  trees  which  be  growing  in  the  church- 
yard are  to  be  reckoned  amongst  the  goods  of  the  church; 
the  which  laymen  have  no  authority  to  dispose ;  but,  as  the 
Holy  Scripture  doth  testify,  the  charge  of  them  is  committed 

«  3  Ins.  115, 117 ;  Home's  Mirror  of  Justice,  Book  1. 
*  Cottyn'sDi^  Cemetery  (A.  2.) 


Digitized  by 


Google 


42&  O*  CHURCHYARDS. 

only  to  the  priests  to  be  disposed.     And  yet,  seeing  those 

trees  be  often  planted  to  defend  the  force  of  the  wind  from 

hurting  the  cnurch,  we  do  prohibit  the  parsons  of  the 

church  that  they  do  not  presume  to  fell  them  down  unad- 

Foi  wbai  pur-     visedly,  but  when  the  cnancel  of  the  church  doth  want 

pwe  *iwy  may    necessary  reparation.     Neither  shall  they  be  converted  to 

*  fe  any  other  use,  except  the  body  of  the  church  doth  want 

like  repair ;  in  which  case  the  parsons,  of  their  charity, 

shall  do  well  to  relieve  the  parishioners,  with  bestowing 

upon  them  the  same  trees,  which  we  will  not  command  to 

be  done,  but  will  commend  when  it  is  done."e 

This  statute  or  declaration  was  sufficiently  clear  as  to 
the  purposes  for  which  such  trees  might  be  cut  down;  but 
these  purposes  seem  considerably  extended  by  a  decision 
of  Lord  Chancellor  Hardwicke ;  for  in  a  case  before  his 
lordship  in  1741,  the  patron  of  a  living  prayed  an  injunc- 
tion against  the  rector  to  stay  waste  in  cutting  down  timber 
in  the  churchyard ;  and  the  Lord  Chancellor  there  says, 
that  "  a  rector  may  cut  down  timber  for  the  repairs  of  the 
parsonage  house,  or  the  chancel,  but  not  for  any  common 

Surpose.  If  it  be  the  custom  of  the  country,  he  may  cot 
own  underwood  for  any  purpose ;  but  if  he  grubs  it  np, 
it  is  waste.  He  may  cut  down  timber  likewise  for  repair- 
ing any  old  pews  that  belong  to  the  rectory,  and  he  is  also 
entitled  to  botes  for  repairing  barns  and  outhouses  belong- 
ing to  the  parsonage/  And  the  injunction  was  granted 
to  stay  the  rector  from  cutting  down  timber  except  in  the 
particular  instances  before  mentioned/  And  it  seems  to 
follow  from  the  above  case,  that  such  trees  also  might  be 
cut  down  for  the  purpose  not  only  of  repairing,  but  of 
building  a  parsonage  house. 

In  a  very  recent  case,  an  injunction  was  applied  for  in 
chancery  to  restrain  parties  who,  under  an  ancient  grant 
from  the  crown  in  the  time  of  Hen.  VIII.,  were  governors 
of  the  goods,  &c.  of  a  parish  church,  from  cutting  down 
and  grubbing  up  trees  in  a  churchyard.  The. defendants, 
by  their  answer,  set  up  the  ancient  grant  to  them  as  their 
right ;  and  that  for  two  hundred  years  their  predecessors 
had  always  exercised  the  right  of  removing  such  trees  as 
showed  symptoms  of  decay,  and  of  planting  young  ones  in 
their  place ;  and  that  the  trees  in  question  were  cut  down 
in  oraer  to  prevent  them  from  injuring  the  church.  The 
Vice-Chancellor  Shadwell  refused  to  grant  the  injunction, 
saying,  that  the  statute  Ne  rector  prottcrnet,  frc.  did  not 
apply  to  such  a  case ;  that  the  defendants  appeared  to 
have  exercised  the  right  for  two  hundred  years;  and  that 

•  26  Edw,  l,  it.  S.  '  Straekty  v.  Frnncu,  2  Atk,  217, 
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there  was  nothing  to  show  an  improper  exercise  of  the 
discretion  of  a  right  which,  prima  facie,  they  clearly  pos- 


The  decision  of  Lord  Hardwicke  has  an  important  in- 
fluence on  the  case  of  doubt  alluded  to  above,  where  there 
is  a  rector  and  a  vicar  in  the  same  church,  as  to  which  of 
them  the  trees  in  the  churchyard  are  to  belong.  Lind-  Where  rector 
wood  says,h  this  may  be  doubted,  but  adds,  I  suppose  that  "ffJ^J^ 
in  such  a  case  they  belong  to  the  rector,  unless  in  the  sons, 
endowment  of  the  vicarage  they  shall  be  otherwise  as- 
signed. In  a  very  old  case  the  controversy  arose ;  and  the 
vicar  sued  the  parson  impropriate  for  cutting  them  down. 
It  does  not  appear  that  the  main  point  was  ever  there 
decided,  but  Lord  Chief  Justice  Rolle  has  intimated  a  very 
reasonable  opinion,  and  one  agreeable  to  what  is  said  in 
the  statute  before  mentioned,  viz.  that  they  belong  to  him 
who  is  bound  to  repair,  and  that  the  parson  shall  not  cut 
them  down  but  when  the  chancel  wants  reparation.'  But 
if  the  reasoning  upon  which  Chief  Justice  Rolle  proceeds 
be  applied  to  the  law  as  laid  down  by  Lord  Hardwicke,  it 
is  evident  that  the  law  is  still  unsettled ;  for,  as  the  lay 
rector  might  be  bound  to  repair  the  chancel,  and  the  vicar 
to  repair  the  parsonage  house,  to  either  of  which  purposes 
the  trees  may,  according  to  Lord  Hardwicke,  be  applied, 
each  might  urge  in  favour  of  his  claim  the  opinion  of  Chief 
Justice  Rolle ;  nor  can  it  be  safely  said  to  whom  in  such  a 
case  they  would  belong. 

As  the  parishioners  have  a  right  to  the  use  of  the  church  Right  of  perish- 
to  hear  divine  service,  so  have  they  to  that  of  the  church-  J^,,* J"  of 
yard  for  the  burial  of  their  dead ;  and,  consequently,  the  c 
general  care  of  repairing  it,  when  necessary,  belongs  to  the 
churchwardens,  in  like  mauner  as  that  of  the  fabric  of  the 
church,  at  the  charge  of  the  parish ;  and  they  are  the  sole 
judges  of  what  is  needful  to  be  done  therein,  as  being  in- 
vested with  the  authority  of  the  ordinary  for  that  purpose ; 
for  the  power  of  the  ordinary  extends  undoubtedly  over  the 
churchyard  as  well  as  over  the  church,  so  as  to  exercise  a 
general  control  over  the  right  of  the  parishioners  as  well  as 
of  the  minister.1*  And  therefore,  although  the  feed  growing 
in  the  churchyard  belongs  of  right  to  the  minister,  yet  it  is 
presumed  that  he  can  only  take  or  use  it  in  such  manner 
as  may  be  no  nuisance  to  the  parishioners ;  and  that  if  he 
were  to  turn  horses  or  cattle  there  to  graze,  by  which  the 
graves  might  be  trampled  or  defaced,  or  the  tombstones  or 
trees  be  injured,  the  ordinary  might  most  properly  inter-  Restricts  the 

*  Attorney- General  v.  Warren,  Nov.  8,  1844,  coram  V.  C.  of  England.  ter. 

h  Lyodw.  267.  »  2  Roll.  Abr.  337.  k  Prid.  41 ;  I  Ventr.  367. 
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fere  to  order  their  removal :  as  in  the  case  of  unseemly 
monuments  erected  within  the  church ;  or  the  minister 
might  be  libelled  in  the  Ecclesiastical  Court  at  the  suit  of 
the  churchwardens  for  nuisance  in  the  churchyard.    And 
so  if  the  minister  should  remove  or  cause  to  be  removed 
any  monuments  or  tombstones  in  the  churchyard,  the 
churchwardens  should  proceed  against  him  in  like  manner 
for  a  nuisance  ;l  or  the  wife  or  executors  of  the  deceased 
who  set  them  up,  or  the  heir  of  the  deceased  in  such  case, 
might  have  their  action  against  the  minister,  or  indeed 
against  the  churchwardens  themselves,  and  much  more 
against  a  stranger.10 
Fences  and  rails.      If  the  churchyard  be  not  decently  enclosed,  the  church, 
which  is  God's  house,  cannot  decently  be  kept     The 
churchwardens  therefore  are  to  take  care  that  the  church- 
yards be  well  and  conveniently  repaired,  fenced  and  main- 
tained, with  walls,  rails,  &c.  as  have  been  in  each  place 
accustomed,  at  their  charge,  unto  whom  the  same  apper- 
tained   This,  in  the  absence  of  any  custom  to  the  con- 
trary, is  at  the  charge  of  the  parish ; n  but  if  the  owners  of 
lands  adjoining  the  churchyard  have  used  time  out  of  mind 
Repairs  of.        to  repair  so  much  of  the  fence  thereof  as  adjoineth  to  their 
ground,  such  custom  is  a  good  custom,  and  the  church- 
wardens are  the  proper  parties  to  have  an  action  against 
them  for  neglecting  to  do  so ;  °  but  this  being  a  custom  to 
charge  a  temporal  inheritance,  the  remedy  against  them 
must  be  by  action  at  common  law ;  and  if  the  churchwar- 
dens were  to  sue  them  in  the  Ecclesiastical  Court,  a  pro- 
hibition would  lie ;  or  they  might,  it  seems,  indict  the  party 
who  ought  to  repair,  and  neglects  so  to  do,  for  a  misde- 
meanor.   Thus  tne  vicar  of  the  parish  of was  indicted 

for  non-repair  of  the  fences  of  the  churchyard  ;  which,  it 
was  alleged,  he  had  been  immemorially  bound  to  repair; 
by  means  of  which  swine  and  other  cattle  broke  in,  and 
rooted  up  the  gravestones,  and  dirtied  the  porch,  &c,  to 
the  nuisance  of  the  inhabitants  of  the  parish ;  and  though 
the  verdict  was  found  for  the  defendant,  it  never  seems  to 
have  been  suggested  but  that  the  indictment  was  right  in 
form,  and  the  mode  of  proceeding  proper. p  And  so  in  any 
case  where  any  encroachment  is  alleged  to  have  been  on 
the  churchyard,  the  churchwardens  should  bring  an  action 
against  the  supposed  wrongdoer  in  the  common  law  courts; 
Boundary  of,  for  the  proper  boundary  of  the  churchyard  would  come  in 
triable  in  coin-  question,  which  is  matter  of  freehold,  and  could  not  be 
~~~  s~~*  ™**"  triable  in  the  Ecclesiastical  Court ;  for  though  the  church- 

1  3  PbiU.  90.  ■»  Com.  Dig.  Cemetery  C.  •  2  Ins.  489. 

•  2  Roll.  Abr.  287.  p  ft.  v.  ftp***,  6  Eait,  316. 
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yard,  being  consecrated  ground,  is  under  the  jurisdiction 
of  the  Ecclesiastical  Court,  and  it  is  the  duty  of  that  court 
to  protect  it  against  any  unauthorised  or  improper  inva- 
sion, yet  if  any  doubt  should  be  suggested,  whether  the 
ground  in  question  be  consecrated,  and  whether  it  is  the 
property  of  the  church,  or  of  another  party,  the  Ecclesias- 
tical Court  would  have  no  further  jurisdiction ;  and  for  the 
same  reason,  where  a  parson  had  libelled  a  defendant  in 
the  Spiritual  Court  for  having  cut  elms  in  the  churchyard, 
a  prohibition  was  granted  upon  a  suggestion  by  the  de- 
fendant that  the  elms  grew  on  his  freehold  .q 

It  must  be  remembered,  however,  that  what  is  here  said  Encroachments 
applies  only  to  the  case  where  the  boundary  of  the  church-  ™£e  church* 
yard  is  actually  the  question  at  issue ;  for  the  churchwar- 
dens  are  bound  to  take  notice  in  the  Ecclesiastical  Court 
of  encroachments  on  the  churchyard.  Thus,  where  a  pro- 
hibition was  prayed  on  behalf  of  a  churchwarden,  to  the 
Ecclesiastical  Court,  for  that  they  tendered  him  an  oath 
upon  these  articles  following,  firet,  whether  any  person 
within  this  parish  hath  encroached  upon  the  churchyard, 
H  was  said  that  it  concerned  matter  of  freehold ;  but  this 
was  overruled  by  the  Court  of  King's  Bench ;  and  it  was 
held  that  the  churchwardens  may  take  notice  in  the  Eccle- 
siastical Court  of  encroachments  upon  the  churchyard.  And 
so  in  the  following  case/ 

In  a  prohibition,  the  case  was,  that  Newton,  one  of  the 
churchwardens,  libelled  against  Quilter,  for  stopping  the 
church  door  and  window  by  sheds,  &c,  built,  as  he  sup- 
posed, upon  part  of  the  churchyard.  It  was  moved  for  a 
prohibition  upon  a  suggestion  that  the  sheds  were  not  built 
upon  part  of  the  churcnyard,  but  were  built  upon  a  lay  fee, 
and  that  cognizance  of  lay  fees  appertains  to  the  temporal 
courts.  Sea  per  curiam,  a  prohibition  shall  not  be  granted 
to  any  suit  in  the  Spiritual  Court  for  any  nuisance  or  other 
matter  done  in  the  churchyard,  upon  a  suggestion  that  the 
churchyard  is  a  lay  fee,  tor  a  nuisance  there  is  properly 
of  ecclesiastical  cognizance.  This  latter  case  might  at  first 
sight  appear  to  contradict  what  is  said  above  as  to  the  case 
where  the  Ecclesiastical  Court  could  no  longer  have  juris- 
diction; but  it  will  be  seen  that,  although  it  was  there 
suggested,  that  the  sheds  were  built  on  a  lay  fee,  it  does 
not  appear  to  have  been  alleged  that  that  fee  was  the  de- 
fendant's, so  that  the  court  was  not  deciding  a  question  of 
right,  or  even  claim ;  and  in  the  absence  of  any  party 
claiming  as  against  the  church,  the  court  had  primd  facte 
jurisdiction. 

*  Ld,  Raym.  212.  r  (fritter  v.  Newton,  Carth,  150. 
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Monuments  and      That  which  we  before  said8  as  to  the  right  of  the  rector 
tombstones.       to  oppose  the  erection  of  monuments  in  the  church,  after 
a  faculty  obtained  from  the  ordinary,  and  as  to  the  respec- 
tive rights  of  the  rector  and  the  ordinary  in  such  cases, 
would,  it  is  conceived,  be  equally  applicable  to  the  case  of 
monuments  or  tombstones  in  the  cnurchyard.    Unfortu- 
nately, in  a  recent  case*  in  which  the  question  came  to  be 
directly  decided,  whether  a  party  might  erect  a  tombstone 
without  the  consent  of  the  incumbent,  the  point  was  held 
to  have  been  not  sufficiently  put  in  issue  by  the  terms  of 
the  citation ;  and  the  court  gave  no  intimation  of  its  opi- 
Whetbereon-     nion.     It  rather  appears  however  that,  as  was  said  before 
sent  of  ineum-    in  the  case  of  the  erection  of  monuments  in  the  church, 
bcnti*?ec^J  .   the  incumbent  practically  may  be  considered  as  represent- 

sary  before  their  .         .,  ,.       r    „       .  . J         J  ..  .,  ,.  r 

erection.  ,ng  the  ordinary  for  this  purpose,  "  the  ordinary  reposing 

confidence  in  him  to  do  what  is  proper ;"  but  that  it  is  in 
this  manner  only  that  the  consent  of  the  incumbent  can  b$ 
considered  as  absolutely  necessary ;  and  that,  in  strictness 
of  law,  it  is  the  ordinary  whose  consent  is  essential,  and 
that  he  might  give  or  withhold  his  consent  without  refer- 
ence to  the  consent  of  the  incumbent.  Or  it  may  perhaps 
be  said,  further,  (though  practically  it  would  be  the  same 
thing,)  that  the  incumbent  has  the  power  of  consent  or 
dissent  as  against  every  one  except  the  ordinary,  but  it 
must  be  remembered  that  the  exact  point  has  not  been 
directly  decided. 

In  a  recent  case,  before  Sir  H.  Jenner,  that  learned 
judge  appears  to  have  regarded  the  incumbent  rather  as 
the  proper  party  to  proceed  against  a  person  putting  up 
an  objectionable  monument,  than  as  having  in  himself  a 
right  to  order  its  removal:  for  speaking  of  the  promoter 
of  the  suit  he  says,  "  The  clergyman  of  the  parish  is  the 
proper  person  to  proceed  in  such  a  case,  for  to  the  incum- 
bent belongs  the  general  superintendence  of  the  church 
and  churchyard ;  and  it  is  his  duty  to  take  care  that  no 
monument  should  be  placed  there  which  could  be  the 
means  of  disseminating  doctrines  inconsistent  with  the 
established  religion."11  There  can  be  no  question,  therefore, 
but  that  the  clergyman  has  a  direct  interest  in  this  matter, 
and  a  direct  duty  to  perform  :  the  only  doubt  can  be  as  to 
the  extent  of  his  power  in  the  performance  of  it. 

In  the  same  case  it  was  decided,  that  an  inscription  on 
a  tombstone  which  exhorts  to  prayers  for  the  dead,  as,  for 
instance,  "  Pray  for  the  soul  of  J.W.,"  is  not  an  inscription 
contrary  to  the  doctrines  of  the  Church  of  England,  as 

•  See  last  chapter.  *  Breekt  v.  Woolfry,  I  Cut.  880. 

■  Same  case. 


Digitized  by 


Google 


OP  CHURCHYARDS.  433 

contained  in  our  articles :  and  that  a  party  is  not  liable  to 
be  proceeded  against  in  a  criminal  suit  for  erecting  or  re- 
fusing to  remove  such  a  stone.  It  must  be  observed,  how- 
ever, that  it  does  not  follow  from  this  decision  but  that  the 
ordinary,  or  the  incumbent  acting  for  him,  might  have 
caused  the  stone  to  he  removed  without  any  danger  of  an 
action. 

The  possession  and  right  of  property  in   tombstones 
erected  in  a  churchyard,  like  the  monuments  in  the  church, 
belong  to  those  who  erected  them ;  and  if  any  one  defaces 
or  injures  them,  the  owners  may  have  an  action  against 
the  wrongdoer.     But,  if  the  incumbent,  in  exercise  of  his 
general  discretion  and  authority  over  the  whole  freehold 
of  the  church,  injures  them,  or  causes  them  to  be  removed, 
it  seems  that  no  remedy  lies  against  him,  unless  the  erec- 
tion was  made  under  the  sanction  of  a  faculty.     And  it 
would  be  the  same  in  the  case  of  a  vault :  for  unless  a 
faculty  has  been  obtained,  the  incumbent,  in  exercise  of 
his  general  discretion,  might  cause  a  vault  to  be  opened 
for  the  interment  of  other  persons  than  those  for  whom  it 
was  designed,  and  whose  relatives  have  been  there  buried : 
and  this,  as  it  seems,  although  the  incumbent  should  him- 
self have  permitted  the  vault  to  have  been  made  for  the 
exclusive  use  of  the  party  claiming  it ;  for  the  incumbent 
could  have  had  no  power  to  give  such  permission,  and  his 
giving  it  would  therefore  have  been  a  nullity.0 

The  churchwardens,  as  we  have  already  seen,  are  the  Churchwardens 
proper  parties  to  bring  actions  for  preserving  the  integrity  t0  pr<?eclj 
of  the  churchyard,  and  this  not  only  as  against  strangers,  againsfihe  mi- 
but  even  as  against  the  minister  himself;  of  so  qualified  mster. 
and  limited  a  nature  are  the  rights  of  the  latter  in  his  free- 
hold. 

The  Rev.  K.  M.  T.,  vicar  of  Floore,  in  Northampton- 
shire, claimed  a  right  of  way  from  the  vicarage  house  to 
the  parish  church ;  and,  in  assertion  of  that  right,  he  began 
to  pull  down  a  part  of  the  churchyard  wall,  in  which,  as 
he  asserted,  a  gateway  had  formerly  existed.  One  of  the 
churchwardens  prayed  for  and  obtained  an  injunction  from 
the  vice-chancellor,  to  prevent  him.  In  a  trial  at  law, 
which  was  had  soon  afterwards,  between  T.  and  the 
tenant  of  the  lands,  over  which  he  claimed  his  right  of 
way,  the  verdict  was  given  against  such  alleged  right; 
and  the  case  then  came  to  a  hearing  before  the  vice- 
chancellor,  who  said  that  he  would  make  the  injunction 
perpetual,  were  it  not  that  Mr.  T.  wished  again  to  try  the 
action  in  a  varied  form.    The  injunction  however  was  con- 

•  See  Bryan  v.  WhittUr,  8  B.  6c  C.  288. 
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timied  until  the  trial.  In  the  course  of  the  argument  in 
this  case,  it  was  suggested  by  counsel,  that  churchwardens 
might  be  the  owners  of  the  goods,  but  that  they  had  no 
interest  in  the  freehold  of  the  church ;  and  therefore  that 
they  could  not  maintain  an  action  in  respect  of  the  realty. 
But  it  was  said  by  the  vice-chancellor,  "suppose  the 
churchwardens  are  liable  at  law  to  keep  the  wails  of  the 
churchyard  in  repair,  would  it  not  follow  that  they  might 
bring  an  action  on  the  case  against  any  one  who  injured 
the  walls  ?  And  as  the  churchwardens  can  institute  a  suit 
in  the  ecclesiastical  courts  for  a  nuisance,  or  other  matter 
done  in  the  churchyard,  there  seems  no  reason  whatever 
why  this  court  should  not  interfere  to  prevent  the  commis- 
sion of  the  very  nuisance,  in  respect  of  which  they  might 
have  a  suit.  For  the  Ecclesiastical  Court  could  not  issue 
an  injunction,  and,  therefore,  although  it  may  punish  an 
injury  to  the  freehold  of  the  church,  after  it  has  been  done, 
it  has  no  power  to  prevent  its  being  done."* 

If  the  churchway,  as  is  frequently  the  case,  be  a  high- 
way, that  is,  if  it  be  common  to  all  the  subjects  of  the 
realm,  and  not  merely  to  the  parishioners,  the  charge  of 
repairing  it  of  common  right  lies  on  the  occupiers  of  rands 
within  the  parish ;  though  it  may  be  cast  on  certain  per* 
sons,  by  reason  of  inclosure,  tenure,  or  prescription ;  and, 
in  some  cases,  it  is  to  be  regulated  by  surveyors  appointed 
under  the  stat.  13  Geo.  III.  c.  78. 

But  if  the  churchway  should  lead  only  to  the  church,  ter- 
minating at  the  churchyard,  and  common  only  to  the  in- 
habitants of  a  particular  house,  hamlet,  village,  or  parish; 
then,  as  it  is  a  churchway,  and  to  a  certain  extent  only  t 
private  way,  the  right  to  it  may  be  claimed  and  maintained 
in  the  Ecclesiastical  Court;  so  that  he  who  ought  to  repair 
it,  would  be  compelled  by  that  court  to  do  so;  but  if  it 
were  suggested  that  it  was  a  highway,  then  a  prohibition 
would  be  granted,  for  such  a  question  would  be  triable 
only  at  common  law.  But  in  either  case  it  does  not  ap- 
pear that  the  remedy  by  indictment  would  be  improper; 
and  if  in  the  indictment  it  was  alleged  to  be  a  footway  to 
the  church  of  A.,  without  stating  more  particularly  whe- 
ther it  was  a  highway  or  not,  it  would  be  held  good:1 
and  there  would  probably  be  few  cases  in  which  in  prac- 
tice it  would  not  oe  the  better  and  safer  course  to  proceed 
by  indictment,  leaving  the  defendant  to  raise  the  objection 
as  to  proper  jurisdiction,  if  he  should  think  fit. 

The  recent  statutes  for  the  erection  of  additional  churches 

*  Marriott  v.  Tarpky,  9  Sim.  279. 

y  1  Vent.  208 ;  2  Rayn.  1175;  3  Btc.  Abr.  493;  AjLParer.  438. 
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have  provided,  that  all  such  parishes  or  extra-parochial 
places,  as  shall  be  required  by  the  commissioners,  shall 
furnish  lands  for  enlarging  existing,  or  for  making  addi- 
tional churchyards  or  burial  grounds,  as  the  commissioners 
shall  deem  necessary :  and  the  commissioners  shall  give 
notice  to  the  churchwardens,  to  be  left  at  their  abodes,  of 
the  intention  to  enlarge  the  existing,  or  to  set  out  new 
burial  grounds ;  and  of  the  extent  of  ground  required  for 
such  purpose,  and  for  a  proper  approach  thereto,  and  of 
the  place  in  which  the  same  is  required  to  be  provided ; 
and  the  churchwardens  shall,  within  fourteen  days,  call  a 
meeting  of  the  vestry,  or  persons  possessing  the  powers  of 
vestry,  Tor  taking  all  necessary  measures  for  providing  the 
same;  and  in  case  the  parish  or  place  cannot  provide  the 
same,  without  purchase,  the  vestry,  or  persons  possessing 
the  powers  of  vestry,  are  requiredf  forthwith  to  proceed  to 
treat  for  ground,  according  to  such  notice,  but  shall  not 
conclude  any  bargain  without  the  commissioners'  approba- 
tion." The  commissioners  may  accept,  from  persons  will- 
ing to  give,  any  lands  not  exceeding  in  quantity  what  may. 
be  sufficient  for  building  a  church  ot  chapel,  and  providing 
a  churchyard.* 

All  the  powers  and  provisions  of  these  acts  which  relate  Powers  for 
to  the  grant,  sale,  conveyance,  purchase,  and  resale  of  ST*01  °" _P"r* 
lands,  to  or  by  the  commissioners,  for  the  purpose  of  foJJ^h  pjr-* 
building  any  additional  churches  or  chapels,  or  the  ad-  pote. 
vancing,  raising,  or  taking  up  at  interest,  money  for  any 
such  purpose,  shall  extend  to  grants,  kc.  of  lands  or  here- 
ditaments necessary  for  enlarging  or  making  any  church- 
yard or  burial  ground,  and  approaches  thereto,  and  for 
issuing  money  required  for  those  purposes,  repaying  by 
instalments  or  otherwise.6    Lands  thus  added  to  any  ex- 
isting churchyard  or  burial  ground,  or  appropriated  for  a 
new  burial  ground,  shall,  as  soon  as  convenient,  be  conse- 
crated for  the  burial  of  the  dead ;  and  shall  for  ever  be 
used  as  an  additional  burying  ground ;  and  the  freehold  of 
the  land  so  consecrated,  snail  thereupon  vest  in  the  person 
or  persons  in  whom  the  freehold  of  the  ancient  burial 
ground  of  such  parish  or  chapelry  shall  from  time  to  time 
Devested.0 

The  commissioners  may,  if  they  think  fit,  alter,  repair,  Power  to  alter 
pull  down,  and  rebuild,  or  order  or  direct  to  be  altered,  ^"J^*1?*' *jc* 
«c.  the  walls  or  fences  of  any  existing  churchyard  or  burial        oro  ya  ' 
ground  of  any  parish  or  chapelry,  and  fence  off  any  addi- 
tional or  new  Durial  ground,  to  be  provided  under  the 

•  60  Geo.  3,  c.  134,  s.  36.  *  68  Geo.  3,  c.  46,  t.  33. 

*  60  Geo.  3,  c.  134,  s.  37.  «  Sect.  38. 
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above  powers ;  and  also  stop  op  and  discontinue,  or  alter, 
or  order  to  be  stopped  up,  &c.  any  entrance  to  any  church- 
yard or  burial  ground,  and  the  footways  and  passages  over 
the  same,  as  they  shall  think  fit ;  provided  the  same  be  done 
with  the  consent  of  two  justices  of  the  peace,  and  on  notice 
being  given.d 
Power  for  en-         The  commissioners  may  authorise  any  parish,  chapelry, 
ltrging  church-  township,  or  extra-parochial  place  desirous  of  procuring 
yards.  Qr  ^Jing  ^  any  burial  ground,  to  purchase  any  lands  the 

commissioners  may  think  sufficient,  and  properly  situate 
for  that  purpose,  and  to  make  rates  for  tlie  purchase 
thereof,  or  for  repaying  with  interest  any  money  borrowed 
for  making  such  purchase ;  and  the  churchwardens,  or 
persons  authorised  to  make  rates,  shall  exercise  all  powers 
for  making  such  purchases,  and  making  and  raising  such 
rates ;  and  when  any  lands  so  purchased  shall  be  situate 
out  of  the  parish  or  place  for  which  it  was  intended,  the 
same  shall,  after  consecration,  be  deemed  part  of  such 
parish  or  place.6 

In  cases  of  the  churchyards  to  churches  built  under  the 
provisions  of  1  &  2  Will.  IV.  c.  38,  it  is  directed,  that 
when  five  years  have  elapsed  after  the  land  has  been  con- 
veyed for  that  purpose,  it  shall  vest  absolutely  in  the  per- 
sons to  whom  it  has  been  so  conveyed ;  provided  that  if  it 
should  be  recovered  in  ejectment,  the  value  found  by  the 
jury,  and  the  costs,  shall  be  tendered  within  two  months 
after  the  judgment/ 

*  8ecL  39.    And  as  to  the  notice,  tee  55  Geo.  S,  c.  68. 

•  3  Geo.  4,  c.  72,  &.  26.  (  Sect.  17. 
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BOOK    IV. 

OF  THE  PROVISION  MADE  BY  LAW  FOR 
THE  SUPPORT  OF  THINGS  ECCLESI- 
ASTICAL. 


CHAPTER  I. 

CHURCH   RATES. 


By  the  authority  of  all  writers  on  the  general  canon  law,  Origin  of  the 
the  repairs  of  the  whole  of  the  parish  church,  both  of  the  rate' 
body  and  the  chancel,  fall  upon  the  rectors  or  owners  of 
the  tithes ;  except  that,  by  custom  in  some  countries,  part 
falls  upon  the  parishioners.  But  by  the  common  custom 
of  this  country,  the  repairs  of  the  nave  of  the  church,  in 
which  the  lay  parishioners  sit,  fall  upon  the  parishioners 
themselves ;  the  repair  of  the  chancel  only  falling  upon  the 
rector;*  or,  as  Lyndwood  expresses  it,  by  custom,  the 
burthen  of  reparation,  at  least  of  the  nave  of  the  church,  is 
transferred  upon  the  parishioners.1*  At  what  period  the 
transferring  of  this  burthen  from  the  tithes  to  the  pa- 
rishioners may  have  taken  place,  cannot  now  be  ascer- 
tained. As  early  as  the  time  of  Canute,  the  obligation  is  Its  antiquity, 
thus  declared :  "  Ad  refectionem  ecclesice,  debet  omnis  po- 
pulus,  secundum  rectum,  subvenire"c  And  in  those  parts 
of  the  rest  of  Europe  where  the  custom  in  this  respect  is 
similar  to  that  of  England,  such  custom  appears  also  to 
have  been  very  ancient,  though  the  authorities  which  are 
referred  to  in  support  of  that  belief,  are  not  sufficiently 
clear  to  be  quite  satisfactory  ;d  and  a  case,  found  in  the 

*  Van  Eapeo,  Jot  Ecdes.  Univere.  part  2,  sect.  2,  tit.  1. 

b  Da  reparandis  Ecclesiis,  Lyndw.  p.  53,  note;  Tindal,  C.  J.,  in  Vtley  v. 
B«r<i«r,  12  Ad.  &  Ell.  301. 

c  Thorpe's  Ancient  Laws  and  Institutes  of  England,  vol.  i.  p.  410  ;  vol.ii. 
p.  540. 

4  See  Lindenbrogios,  Cod.  Leg.  Ant  688 ;  Baluzzii  Capit.  Reg.  Fran.  vol.  i. 
530;  Canciam  Barb.  Leg.  Ant.  f.  219. 
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Year-Book,  44  Edw.  III.  f.  18,  whilst  it  establishes  the 
fact,  that  the  burthen  of  repairing  the  nave  of  the  church 
had  been  transferred  from  the  tithe,  and  that  church  rates 
were  made  by  the  parishioners  so  early  as  the  year  1370, 
does  at  the  same  time,  by  a  plea  therein  contained,  of  "a 
custom  from  time  immemorial,  within  the  particular  parish, 
to  levy  the  amount  of  the  rate  on  each  parishioner,  by 
distress,"  necessarily  carry  back,  beyond  the  time  of  legal 
memory,  the  obligation  of  the  parishioners  to  make  a  rate 
upon  themselves  for  the  reparation  of  the  parish  church.* 
Tne  same  is  laid  down  by  Holt,  C.  J.,  who  says,  by  the 
civil  and  the  canon  law,  the  parson  is  obliged  to  repair  the 
whole  church,  and  is  so  in  all  Christian  kingdoms  but  in 
England  ;f  for  it  is  by  the  peculiar  law  of  this  nation,  that 
the  parishioners  are  charged  with  the  repairs  of  the  body 
of  tne  church.* 

The  exact  origin  of  church  rates,  therefore,  like  that  of 
a  great  portion  of  our  common  law,  is  lost  in  the  obscurity 
of  antiquity.  But  probably  there  are  very  few  of  our  insti- 
tutions more  ancient.  There  is  no  question  but  that  the 
assessment  of  them  is  of  far  higher  antiquity  than  that  of 
those  other  kinds  of  rates  which  are  now  commonly  im- 

!>osed  for  various  secular  purposes ;  and  that  the  custom 
or  parishioners  to  make  a  rate  upon  themselves,  for  the 
reparation  of  their  parish  church,  existing  beyond  the  time 
of  legal  memory,  and  extending  over  the  wnole  realm,  is 
no  other  than  the  common  law  of  England.11 
Objects  of  the        The  purposes  for  which  a  church  rate  may  be  levied,  are 
rate.  in  most  instances  determined  by  custom  or  common  law ; 

but  there  are  other  purposes  to  which  they  are  made  appli- 
cable by  statute. 
At  common  law.      By  common  law,  the  purpose  may  be  twofold  :  1st,  the 
necessary  and  essential  repairing  of  the  fabric  of  the  church; 
and,  2nd,  the  repairing  of  the  ornaments  of  the  church,  and 
of  the  things  appertaining  thereto,  and  the  providing  all 
things  essential  to  the  performance  of  divine  service  therein. 
Former  distinc-  And  formerly,  there  was  a  much  greater  distinction  between 
tirJrrh*e  these  two  purposes,  which  may  be  called  necessary  and 
ra4  at  common   unnecessary  repairs,  than  at  present,  the  subject  of  the 
law.  rate  in  either  case  being  different ;  for  whereas,  in  the  latter 

case,  the  rate  was  to  be  limited  to  inhabitants  only,  in  the 
former  case  non-inhabitants  also  were  to  be  charged* 
Thus  it  has  been  said  formerly,  that  if  a  person,  who  is 
not  an  inhabitant  within  the  parish,  but  has  land  there,  is 

•  See  argument  of  Sir  W.  Follett,  in  Vtley  v.  Burder.  f  Sed  qwwe. 

*  Hawkins  v.  Rout,  Carth.  360. 

b  Tindal,  C.  J.,  in  VtUy  r.  Burdtr,  12  Ad.  &  BL  302. 
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rated  there  for  the  ornaments  of  the  church,  according  to 
hjp  land,  a  prohibition  lieth,  for  the  inhabitants  ought  to 
be  rated  for  them;  and  Yelverton  said  that  this  had  been 
divers  times  so  resolved.1 

And  Gibson  says,  "  a  rate  for  the  reparation  of  the  fabric 
of  the  church  is  real,  charging  the  land,  and  not  the  person ; 
bat  a  rate  for  ornaments  is  personal,  upon  the  goods,  and 
not  upon  the  land.  Thus  it  was  defined  and  agreed  in  the 
Court  of  King's  Bench,  where  the  tax  was  for  the  repara- 
tion of  the  church,  for  church  ornaments,  and  for  sexton's 
wages;  and  because  the  person  rated,  though  an  occupier 
of  land  in  the  parish,  dwelt  out  of  it,  he  was  declared  to  be 
unduly  rated  in  the  two  last  articles ;  and  it  was  further 
agreed  that,  if  a  tax  be  made  for  the  reparation  of  seats  in 
a  church,  a  foreigner  shall  not  be  taxed  for  that,  because 
he  hath  no  benefit  by  them  in  particular.  The  same  dis- 
tinction as  to  ornaments  was  again  declared  to  be  good. 
And  long  after  these,  in  Woodward's  case,  in  the  4  Jac.  II. 
where  the  matter  was  a  tax  for  the  bells  of  the  church,  a 
prohibition  was  granted,  upon  this  suggestion,  that  the 
party  who  prayed  it  was  not  an  inhabitant  of  the  parish ; 
and  the  court  gave  for  reason,  because  it  is  a  personal 
charge,  to  which  the  inhabitants  alone  are  liable,  and  not 
those  who  only  occupy  in  that  parish,  and  live  in  another > 

And  there  can  be  no  doubt  but  that  formerly  this  dis- 
tinction, was  very  clearly  established  and  constantly  acted 
upon.  At  present  it  is  principally  important  in  the  bearing 
which  it  may  have  upon  the  question  which  will  be  after- 
wards discussed,  whether  the  churchwardens  alone,  or  they 
with  a  minority  of  the  rate-payers,  can  make  a  rate  which 
has  been  refused  by  the  majority ;  for  it  was  urged  in  argu- 
ment by  Sir  W.  Follett,1  in  the  discussion  of  that  question, 
that  there  might  and  did  exist  a  power  in  such  persons  to 
make  a  rate  for  necessary  repairs,  although  it  might  not 
exist  to  make  a  rate  for  ornaments,  &c  To  all  practical  No  such  dU- 
purposes,  however,  no  such  distinction  any  longer  exists.     ^£}£n  uow 

A  tax  upon  inhabitants  as  distinct  from  occupiers  would 
raise  a  number  of  doubtful  questions  on  the  proper  subject 
of  the  rate,  as  well  as  on  die  object  to  which  it  could  pro- 
perly be  applied ;  and  the  question  of  Holt,  C.  J.,  appears 
unanswerable,  when  he  asks,  in  a  case  before  him,  "  If  a 
man  be  an  inhabitant  as  to  the  church,  how  can  he  not  be 
an  inhabitant  as  to  the  ornaments  of  the  church  T'm 

1  See  1  Rum's  E.  L.  "  Church  Relet;"  and  Sir  W.  Follett's  arguments  in 
VeUg  v.  Burner. 
k  See  I  Bud's  E.  L,  ante.      '  V$Uy  r.  Bunier,  ante.        -  1  Selk.  164. 
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Has  ceased  long  .     Sir  Simon  Degge  observes,  there  has  been  some  question 
»mce.  made,  whether  one  that  holds  lands  in  one  parish,  and  Be- 

sides in  another,  may  be  charged  to  the  ornaments  of  the 
parish  where  he  doth  not  reside ;  and  some  opinions  have 
been,  that  foreigners  were  only  chargeable  to  the  shell  of 
the  church,  but  not  to  bells,  seats,  or  ornaments.    Bat  he 
says,  he  conceives  the  law  to  be  clear  otherwise,  and  that 
the  foreigner  that  holds  lands  in  the  parish,  is  as  much 
obliged  to  pay  towards  the  bells,  seats  and  ornaments,  as 
to  the  repair  of  the  church ;   otherwise  there  would  be 
great  confusion  in  making  several  levies,  the  one  for  the 
repair  of  the  church,  the  other  for  the  ornaments,  which, 
he  says,  he  never  observed  to  be  practised,  within  his 
knowledge.     And  it  is  possible  that  all,  or  the  greatest 
part  of  the  land  in  a  parish,  may  be  held  by  foreigners ; 
and  it  were  unreasonable,  in  such  a  case,  to  lay  the  whole 
charge  upon  the  inhabitants,  which  may  be  but  a  poor 
shepherd.11 
inconvenience        And  indeed  the  great  inconvenience,  if  not  the  impos- 
Soi^6  d,,unc"     sibility  of  making  any  such  distinction  practically,  would 
be  a  sufficient  argument  against  it,  and  would  seem  there- 
fore to  prevent  the  possibility  of  successfully  relying  on 
such  a  doctrine  in  the  case  to  which  it  has  been  applied; 
for  no  distinction  could  be  accurately  drawn  between  re- 
pairs for  the  fabric  of  the  church  and  for  ornaments :  the 
steeple  itself  might  be  termed  an  ornament :  and,  as  said 
by  Holt,  C.  J.,°  the  bells  are  more  than  mere  ornaments; 
for  they  are  as  necessary  as  the  steeple,  which  is  of  no  use 
without  the  bells  :  and  it  will  be  observed,  that  the  terms 
"  necessary"  and  "  unnecessary"  do  not  apply,  respectively, 
to  repairs  of  the  fabric,  and  repairs,  &c,  of  the  goods  and 
ornaments ;  for  those  things,  which  by  the  canon  law  are 
ordered  to  be  provided  by  the  parishioners,  as  the  surplice, 
books,  &c,  must  without  doubt  be  considered  necessary, 
although  they  have  nothing  to  do  with  the  fabric 
Legal  objects  of      It  may  be  said,  therefore,  that  the  legitimate  object  of 
Yhramora}e     a  c^urc^  "^  at  common  law  is  the  maintaining  and  re- 
at  thr^resentW  Paring  of  the  body  of  the  church,  the  belfry,  and  all  corn- 
day,  mon  or  public  chapels  within  or  adjoining  to  the  church,p 
and  also  the  defraying  of  all  expenses  connected  with  the 
service  of  the  church,  and  that  these  purposes  are  equally 
the  legitimate  object  of  the  rate ;  which  is  no  less  appli- 
cable to  the  one  purpose  than  to  the  other.     But  a  church 
rate,  one  of  the  objects  of  which  was  the  providing  for  the 
minister's  salary,  was  held  invalids    Ana  it  may  be  here 

°  1  Burn's  E.  L.  379.  °  Same  case,  I  Salk. 

p  Degge,  202.  *  2  Curt.  902. 
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observed,  that  a  church  rate,  greater  in  amount  than  is 
necessary  for  the  particular  object  for  which  it  is  imposed, 
is  so  far  illegal  that  it  is  at  any  rate  a  good  objection  to 
the  rate  in  a  suit  for  subtraction ;  as  where  an  estimate 
was  produced  which  a  sixpenny  rate  was  sufficient  to 
cover,  and  a  nine-penny  rate  was  made  nevertheless :  and 
in  that  case  it  was  said  that  the  legality  of  a  church  rate 
was  its  necessity/ 

There  are  other  purposes  to  which,  by  virtue  of  different  Object  of  the 
statutes,  the  churcn  rate  has  been  made  applicable.  rat«  by  statute 

Thus,  a  power  has  been  given  to  churchwardens,  with 
the  consent  of  the  vestry  or  persons  possessing  the  powers  ^jjj^fjjjf 
of  vestry,  and  of  the  bishop  and  incumbent,  to  borrow  and  accommodation 
raise  on  the  credit  of  the  rates  such  sums  as  shall  be  ne-  of  churches, 
cessary  for  defraying  the  expense,  or  any  part  of  it,  of 
enlarging  or  otherwise  extending  the  accommodation  in 
the  then  existing  churches ;  and  to  make  rates  for  the  pay- 
ment of  the  interest  of  the  sums  borrowed ;  and  for  pro- 
viding a  fund  of  not  less  than  the  amount  of  the  interest 
upon  the  sum  advanced,  for  the  repayment  of  the  principal 
thereof,  or  for  repaying  such  principal  in  such  manner 
and  at  such  times,  and  in  such  proportions,  as  shall  be 
agreed  on  with  the  person  advancing  the  money:  provided 
one  half  of  the  additional  accommodation  be  allotted  to 
uninclosed  or  free  seats.* 

This  last  provision  is  for  enlarging  or  otherwise  extend-  Repairing 
ing  the  accommodation  in  churches ;  but  a  power  has  also  churches  by 
been  given  to  churchwardens,  where  a  church  requires  to  8am8    rrowe< 
be  repaired,  to  borrow  the  requisite  amount,  in  tne  same 
manner,  upon  the  credit  of  the  rates ;  but  in  that  case  the 
sum  raised  must  be  sufficient  to  pay,  not  only  the  interest 
of  the  sum  borrowed,  but  also  ten  per  cent,  annually*  of 
the  principal  sum  borrowed,  until  the  whole  shall  be  re- 
paid." 

If  an  application  to  the  commissioners,  under  the  statutes  Building  new 
last  alluded  to,  shall  have  been  agreed  upon  by  the  vestry  churches  or 
and  not  dissented  from  by  one-third  in  value  of  the  pro-  J,^ 
prietore  within  the  parish,  (such  value  to  be  ascertained 
by  an  average  of  the  poor  rate  for  three  years  of  proprietors 
of  houses,  lands  freehold  and  copyhold,  by  leases  for  years, 
of  which  fifteen  years  are  unexpired  or  determinable  on 
lives,)  the  commissioners  may  authorise  the  building,  either 
wholly  out  of  the  rates,  or  partly  out  of  the  rates  and  partly 
by  subscription,  of  a  church  or  chapel ;  and  such  applica- 
tion having  been  made  and  assented  to  by  the  commis- 

'  Smith  t.  Dickum,  2  Curt.  264.  •  58  Geo,  3.  c.  46,  s.  69. 

1  ft.  ▼.  ChurehwanUnt  of  DunUy,  post.  •  69  Geo.  3,  c.  134,  s.  14. 
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sioners,  the  churchwardens  may  then,  of  their  own  autho- 
rity/ raise  the  whole  sum  or  the  portion  necessary,  or  they 
may  borrow  such  sums  on  the  credit  of  the  rates ;  and,  in 
case  of  borrowing,  may  make  rates  for  the  payments  of 
the  interest  of  the  money  advanced,  and  for  the  providing 
a  fund,  of  not  less  than  the  amount  of  the  interest  upon 
the  sum  advanced,  for  repayment  of  the  principal,  in  such 
manner  and  proportions,  and  at  such  times  as  shall  be 
agreed  on  with  the  lender.     Nor  is  any  further  consent  of 
the  parishioners  necessary  to  the  making  such  a  rate;  the 
churchwardens  alone  may  make  it :  it  is  no  matter  of  ec- 
clesiastical cognizance,  and  the  Court  of  Queen's  Bench 
will  enforce  it  by  mandamus.*    But  this  latter  subject  will 
again  come  under  consideration,  when  we  speak  of  the 
mode  by  which  the  payment  of  these  rates  may  be  en- 
forced. 
Such  a  rate  may      In  the  above  cases  it  will  be  observed  that  the  consent 
in  aome  dream-  0f  tfje  bishop  and  incumbent,  or  an  application  to  the  com- 
ouube  content    missioners  and  their  sanction,  is  necessary  before  such 
of  bishop  or       rates  as  last  mentioned  can  be  legally  imposed ;  but  if  the 
incumbent  or      ^^  intended  to  be  thus  imposed  for  building  and  enlarging 
ommuaionera.    ^  un<jer  a  cer4gja  amount,  then  it  may  be  made  witnoot 
such  consent  or  application  and  sanction.     For  the  inha- 
bitants of  any  parish  assembled  at  a  vestry,  or  the  major 
part  of  them  present  at  a  vestry,  of  which  notice  shall  have 
been  given  on  two  successive  Sundays  preceding  such 
vestry,  or  two-thirds  of  the  persons  exercising  the  powera 
of  vestry,  assembled  at  a  vestry  of  which  due  notice  for 
As  where  under  the  assembling  of  such  persons  shall  have  been  given,  may 
amoliDU  order  and  direct  the  making  a  rate,  not  exceeding  one 

shilling  in  the  pound,  for  one  year,  and  five  shillings  in 
the  pound  in  the  whole,  upon  the  annual  value  of  property 
in  the  parish,  for  the  purpose  of  building  or  enlarging  any 
church  or  chapel,  wholly  or  in  part,  by  means  of  rates, 
without  any  further  consent;  but  no  such  rate,  larger  in 
amount  than  the  above,  can  be  thus  made  or  raised  u  one- 
third  part  in  value  of  the  rate  payers  (such  value  to  be 
ascertained  as  mentioned  above)  snail  dissent  and  signify 
their  dissent  in  writing.  If  there  is  no  such  dissent,  then 
such  order  of  the  inhabitants  is  imperative  oa  the  church- 
wardens, who  are  to  raise,  levy,  collect  and  enforce  pay- 
ment of  the  rate  accordingly.* 
Where  the  re-  Another  case  in  winch  a  rate  for  these  purposes  may  be 
Doymeed°,f  to"1  m£M*e  wi&out  such  consent,  application  or  sanction  as 
be'bybsui-      above  mentioned,  is  where  the  repayment  of  the  sum  bor- 

S?n  ^llf"  *  R-  v-  Sl-  MarV  L***«K  3  B.  &  Ad.  664. 

tain  amount.  y  Ibk|  .  ^  Qeo  3  c  ^  9  61  »  $9  g*k  3,  c.  134,  a.  8& 
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rowed  is  agreed  to  be  made  more  quickly  and  in  much 
larger  annual  amounts  than  as  before  mentioned.  Thus 
the  churchwardens  of  any  parish,  or  persons  appointed  to 
act  as  such  in  any  extra  parochial  place,  with  the  consent, 
in  any  parish,  of  the  vestry  or  select  vestry,  or  persons 
possessing  under  any  act  or  acts  of  parliament  the  powers 
of  vestry,  and  with  the  consent,  in  any  extra-parochial 
place,  of  the  majority  of  the  persons  who  would  be  entitled 
to  vote  in  vestry  if  the  same  had  been  a  parish,  assembled  at 
any  meeting  called  for  that  purpose,  (of  which  notice  must 
be  jjiven  in  the  church  or  chapel  of  the  extra-parochial  place, 
or  in  the  church  or  chapel  nearest  adjoining  thereto,)  may 
borrow  any  money  upon  the  credit  of  the  rates  of  the 
parish  or  extra-parochial  place ;  and  they  are  thereby  em- 
powered and  required^  in  any  case  in  which  such  money 
shall  have  been  borrowed,  to  raise  by  rate  a  sum  sufficient 
from  time  to  time  to  pay  the  interest  of  the  money  so 
borrowed,  and  one-twentieth  part  annually*  of  the  prin- 
cipal sum  borrowed,  out  of  the  produce  of  such  rates,  until 
the  whole  of  the  money  so  borrowed  shall  be  paid.6 

It  must  be  admitted  that  the  above  provisions  of  the  58 
Geo.  III.  c.  45,  and  the  59  Geo.  III.  c.  134,  as  to  raising 
money  upon  the  rates,  are  not  less  complicated  than  the 
other  provisions  of  the  same  two  statutes.  For  our  present 
purpose,  however,  viz.  the  legitimate  object  of  a  church  rate 
under  these  statutes,  the  following  summary,  as  containing 
the  present  state  of  the  law,  may Tbe  usefully  added. 

It  the  church  building  rate  does  not  exceed  one  shilling  church  building 
in  the  pound  for  one  year,  and  five  shillings  in  the  whole,  *****  without 
upon  tne  annual  rateable  value  (notice  of  the  vestry  being  COMcnt- 
oven  on  two  successive  Sundays),  it  may  be  imposed  by 
the  vestry  in  the  usual  manner,  and  without  any  extraor- 
dinary consent.    So  money  to  any  amount,  as  it  seems, 
may  be  borrowed  upon  the  security  of  the  church  rate 
without  any  extraordinary  consent,  provided  the  interest 
of  the  sum  borrowed  and  one-twentieth  of  the  principal  be 
repaid  annually  out  of  the  produce  of  the  rates ;  which  rate 
for  repayment  the  churchwardens  are  empowered  and  re- 
quired from  time  to  time  to  raise  and  levy. 

But  if  a  sum  is  to  be  borrowed  on  the  credit  of  the  when  content 
church  rates,  and  it  is  intended  to  repay  the  same  in  an-  »  necessary, 
uual  sums  of  less  than  20/.  per  cent.,  Desides  the  interest, 
then  the  bishop  and  incumbent  must  consent,  or  the  com- 
missioners must  give  their  sanction  to  the  arrangement; 
but  the  amount  of  principal,  from  time  to  time  repaid, 
must  never  in  these  cases  be  less  than  10/.  per  cent. 

*  R*w.  Churchwarden*  of  Duri/«y,  post       b  68  Geo.  3,  c.  45,  ss.  67, 56. 
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The  object  matt      It  is  essential  to  the  proper  legal  object  of  a  church  rate, 
be  prospective.    tjjat  gucj1  0bject  should  be  prospective ;  that  is  to  say,  that 
no  part  of  it  should  be  applied  in  discharge  of  debts  or 
expenses  previously  contracted;   for  it  is  right  that  the 
parishioners  should  know  beforehand,  at  the  time  when 
*      the  rate  is  imposed,  for  what  purpose  it  is  required,  so  as 
to  be  able  to  decide  as  to  the  propriety  of  the  expenditure; 
and,  as  the  parishioners  are  a  fluctuating  body,  it  would 
be  unfair  for  persons  coming  into  a  parish  to  be  burthened 
with  the  debts  of  their  predecessors,  over  whose  conduct 
and  votes  they  had  no  control. 
History  of  the         It  does  not  appear  that  a  retrospective  church  rate  was 
law  on  this        considered  illegal  formerly ;  for  very  many  instances  are 
v°m  to  be  found  where  such  church  rates  have  been  imposed: 

and  a  decree  in  chancery  has  even  been  made  on  a  bill 
filed  by  the  executrix  of  a  late  churchwarden,  against 
ninety  parishioners,  to  be  reimbursed  what  her  testator 
had  advanced  in  rebuilding  the  church  steeple ;  the  court 
saying  that  it  was  a  proper  case  for  relief,  and  that  there 
were  many  precedents  of  a  like  nature.0 

But  so  long  back  as  the  year  1702  it  had  been  decided, 
that  a  retrospective  poor  rate  was  illegal  ;d  and  a  manda- 
mus applied  for  to  compel  churchwardens  and  overseers 
of  the  poor  to  make  a  rate  to  reimburse  former  overseers 
had  been  refused  by  Holt,  C.  J.,  and  the  doctrine  there 
established  had  remained  unshaken.  When,  at  a  much 
later  period,  the  opposition  to  church  rates  became  in 
many  places  systematic,  and  every  mode  was  investigated 
by  which  they  might  be  defeated,  it  seems  to  have,  for  the 
first  time,  occurred  to  the  opponents  that  the  doctrine 
which  had  formerly  been  established  in  the  case  of  poor 
rates  was  equally  applicable  to  church  rates.  Many  argu- 
ments have  been  adduced  to  show  the  essential  difference 
of  the  two  cases ;  the  poor  rate  being  assessed  by  the  over- 
seers, the  church  rate  by  the  parishioners  themselves ;  and 
it  being  a  principle  of  self-taxation,  that  the  majority  of 
those  who  tax  themselves  may  apply  the  tax  to  such  pur- 
poses as  they  may  think  proper :  but  it  would  be  useless 
now  to  notice  these  arguments,  as  the  doctrine  of  the  ille- 
gality of  a  retrospective  rate  has  been  fully  recognised, 
and  is  now  clearly  established  by  the  ecclesiastical  and 
common  law  courts.6 
All  retrospective      It  has  been  held,  moreover,  that  there  is  no  real  dis- 

church  rates 

illegal.  e  Nicholton  *.  Matters,  Viner**  Abr.  Churchwardens. 

d  Tawney't  case,  2  Ld.  Raym.  1009. 

e  See  especially  R.  v.  Churchwardens  ofDurtley,  post;  sad  Pigott  v.  Beer* 
block,  post 
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tinction  between  the  case  of  a  rate,  on  the  face  of  it  re- 
trospective, and  a  rate  not  retrospective  on  the  face  of  it, 
but  intended  to  cover  debts,  or  parts  of  a  debt,  previously 
incurred ;  but  that  the  rate  in  either  case  is  bad ;  and 
therefore,  in  the  case  of  a  church  rate,  not  retrospective 
on  the  face  of  it,  parties  opposing  it  might  enter  into  evi- 
dence to  prove  that  it  was  made  for,  and  intended  to  be 
applied  to,  retrospective  purposes/  Nor  will  it  aid  the 
legality  of  a  retrospective  rate,  that  the  majority  of  the 
parishioners,  however  large,  have  assented  to  it ;  for  though 
a  majority  of  the  parishioners  in  vestry  may  bind  the  mi- 
nority, it  must  be  tor  a  legal,  not  an  illegal  purpose. 

The  earlier  cases  on  retrospective  church  rates  decided  Earlier  cases  as 
on  their  illegality  only  so  far,  that  the  courts  would  not  to' 
interpose  to  compel  the  making  of  such  rates  at  the  in- 
stance of  the  parties  who  were  to  be  reimbursed  by  them. 
Thus,  in  the  year  1810,  Lord  Ellenborough  refused  to 
grant  a  mandamus  to  the  chapelwardens  of  a  township 
within  a  parish,  to  compel  them  to  make  a  rate  to  re- 
imburse other  churchwardens  such  sums  as  they  had  ex- 
pended, and  also  refused  to  grant  a  mandamus  to  raise 
the  money  in  the  common  form  of  such  a  rate  prospec- 
tively, out  of  which  the  churchwardens  might  repay  them- 
selves.8 And  so  in  another  case  in  the  Court  of  Chancery, 
the  vice-chancellor  dismissed  a  bill  with  costs,  which  had 
been  filed  to  obtain  a  decree  for  a  rate  to  be  made  to  re- 
imburse a  former  churchwarden  monies  laid  out  whilst  in 
office.11 

But  now  it  has  been  fully  decided,  that  the  majority  of  Present  state  of 
the  parishioners  themselves  cannot  make  such  a  rate,  and,  ^ ,aw# 
in  fact,  that  such  a  rate  is  bad  in  itself,  and  that  nothing 
can  make  it  good. 

In  a  suit  for  subtraction  of  church  rate/  the  libel 
showed  a  rate,  which  was  upon  the  face  of  it,  and  in  form, 
prospective.  But  the  defensive  allegation  in  answer  pleaded 
the  fact,  that  it  was  intended  out  of  it  to  reimburse  the 
churchwardens  for  sums  previously  expended.  The  ques- 
tion of  the  admissibility  of  this  allegation  was  very  fully 
argued;  and  Dr.  Lushington,  in  the  Consistory  Court, 
decided  that  evidence  in  support  of  such  a  fact  ought  not 
to  be  excluded.  He  says,  "  if  a  small  portion  only  of  the 
rate  was  intended  to  cover  such  expenses,  I  should  not  be 
inclined  to  pronounce  against  it  ;■  on  the  other  hand,  if 
the  rate  be  retrospective  to  a  very  considerable  extent,  I 

f  Sane  cases.  r  R.  v.  Chapelwardtnt  of  Hawotth,  17  East,  556. 

h  LanchuUr  v.  Thompson,  6  Madd.  4.     *  Cketttrton  v.  Farlar,  1  Cur.  345. 

k  But  tee  post,  Lord  Brougham  in  Pigott  ?.  Bearblock, 
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am  of  opinion  that  the  numerous  decisions  which  have 
taken  place  in  other  courts,  pronouncing  retrospective 
rates  illegal,  would  necessarily  lead  me,  under  the  circum- 
stances stated,  to  refuse  to  enforce  such  a  rate." 

In  a  subsequent  stage  of  this  same  case,  it  was  admitted 
that  the  rate  was  retrospective  to  the  amount  of  a  third  of 
the  whole  amount ;  ana,  in  deciding  against  its  validity, 
Dr.  Lushington  says,  "  had  the  sums  in  the  present  case 
been  of  small  amount,  I  should  have  felt  myself  justified 
in  leaving  them  entirely  out  of  consideration." 

Upon  appeal  from  this  decision  to  the  Court  of  Arches, 
it  was  overruled  by  Sir  Herbert  Jenner,  but  from  his  deci- 
sion, a  further  appeal  was  prosecuted  to  the  Judicial  Com- 
mittee of  the  Frivy  Council,  by  which  the  judgment  of 
Sir  H.  Jenner  was  reversed,  and  the  decision  of  Dr.  Lush- 
ington, as  to  the  illegality  of  the  retrospective  rate,  con- 
firmed. But  in  delivering  the  judgment  of  the  Judicial 
Committee  of  the  Privy  Council  in  this  case,  a  very  im- 

Eortant  distinction  as  to  a  retrospective  rate  was  drawn 
y  Sir  Thomas  Erskine,  at  that  time  the  Chief*  Judge  of 
the  Court  of  Bankruptcy.  For  he  says,  the  rate  in  ques- 
tion was  avowedly  made,  not  only  for  the  purpose  of  pro- 
viding for  the  expenses  of  the  current  year,  to  all  of  which 
their  lordships  are  of  opinion  it  might  have  been  legally 
applied,  whether  incurred  before  or  after  the  making  oftht 
rate,  but  also  for  the  liquidation  of  outstanding  demands 
against  the  parish  incurred  in  former  years.  It  is  true  the 
rate  is  good  upon  the  face  of  it,  and  it  is  also  true  that 
such  a  rate  would  not  be  vitiated,  although  one  of  its  ob- 
jects might  have  been  to  reimburse  the  churchwardens  for 
expenses  incurred  by  them  during  the  current  year.1 

But  if  the  same  churchwardens  had  been  re-elected, 
this  distinction  would  not  apply :  so  that  they  could  not 
be  reimbursed  what  they  had  expended  in  a  former  year; 
for,  as  it  has  been  observed  in  a  subsequent  case,*  by 
by  Sir  H.  Jenner,  there  is  no  distinction  between  the  case 
where  the  same  individuals  are  in  office  a  second  year, 
and  when  they  are  different  individuals.  "  It  is  as  church- 
wardens that  they  s«e ;  and,  as  churchwardens,  their  year 
of  office  expires  in  Easter  week ;  if  re-elected,  they  are 
the  same  as  new  churchwardens." 

It  has  been  already  said,  that  the  courts  of  common  law 
have  cognizance  of  those  church  rates  which  are  made  in 

Eursuance  of  the  statutes ;  and,  as  to  these,  it  has  been 
eld,  that  the  borrowing  of  money  on  the  credit  of  the 

1  See  tame  case,  Moore's  Privy  Council  Cases. 
»  EUU  v,  Gough  and  Griffin,  2  C«r.  673. 
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rites,  to  raise  a  sum  for  paving  off  a  debt,  Ac.,  is  to  make 
a  retrospective  rate;  ana  that  the  rate  made  in  pursuance 
of  the  statutes,  for  re-payment  of  the  sum  borrowed,  is 
ilteal.  . 

A  parish  church  had  been  repaired  in  1824,  and  in  1831 
a  part  of  the  expenses  which  had  been  incurred  was  still 
unpaid ;  to  raise  which,  it  had  been  resolved  by  the  pa- 
rishioners to  borrow  the  sum  required  (360/.)  on  the  credit 
of  the  rates,  under  statute  59  Geo.  HI.  c.  134,  above  men- 
tioned.   The  interest,  and  the  annual  ten  per  cent,  of  the 
principal,  had  been  for  some  time  regularly  repaid,  but 
the  churchwardens,  having  at  last  refused  to  make  any 
farther  rate  for  this  purpose,  it  was  sought  to  obtain  a 
mandamus  to  compel  them.     In  giving  judgment,  Lord 
Denman  says,  "  It  is  a  general  rule  with  respect  to  parish 
rates,  founded  on  obvious  principles  of  policy  and  justice, 
that  they  are  not  to  be  made  retrospectively.    The  payers 
being  a  fluctuating  body,  nothing,  generally  speaking,  is 
more  just  or  more  likely  to  conduce  to  economy,  than  to 
hold,  that  they  who  create  a  charge,  shall  themselves  bear 
it    The  statute  has,  to  a  certain  extent,  modified  this 
general  rule,  and  the  churchwardens  are  authorised,  with 
the  sanction  of  the  vestry,  bishop  and  incumbent,  to  borrow, 
on  the  credit  of  the  rates,  such  sum  of  money  as  shall  be 
necessary  for  defraying  the  expense  of  repairing  the  church ; 
and  they  are  then  empowered  and  required  to  raise  by 
rate,  a  sum  sufficient  from  time  to  time  to  pay  the  interest, 
and  not  less  than  ten  per  cent,  of  the  principal,  until  the 
whole  of  the  money  so  borrowed  shall  be  repaid.     It  ap- 
pears to  us  that  all  these  provisions  point  clearly  to  the 
limits  of  departure  from  the  general  principle  above  stated. 
The  consent  of  the  incumbent  and  bishop  appear  to  have 
been  thought  necessary,  in  order  to  see  that  the  repairs 
should  be  of  that  onerous  and  yet  permanent  nature,  which 
might  properly  be  thrown  in  part  on  the  payers  of  suc- 
ceeding years.    Their  consent,  and  that  of  the  vestry, 
have  the  effect  also  of  securing  the  parish  from  an  impro- 
vident omtlay ;  and,  finally,  the  provision  that  the  prin- 
cipal and  interest  shall  be  paid  in  ten  instalments,  which 
ought,  in  our  opinion,  to  be  annual,  secures  the  participa- 
tion of  the  existing  rate  payers  in  the  discharge  or  the  loan, 
and  prevents  it  from  becoming  a  burthen  at  any  indefinite 
period  on  their  successors.    These  obvious  purposes  of 
the  act,  so  necessary  to  prevent  abuses  of  the  power  given 
by  it,  can  only  be  secured  by  an  adherence  to  the  general 
rule  stated  above,  in  all  particulars  not  specially  provided 
for  by  the  clause.    We  are  therefore  of  opinion,  that  the 
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rate  now  sought  to  be  imposed  would  not  be  authorised  by 
the  statute."* 

The  authority  of  the  case  last  mentioned  has  been  very 
recently  recognised  in  a  case  before  ijie  Judicial  Committee 
of  the  Privy  Council,  in  which  case  Lord  Brougham  lays 
it  down,  that  an  illegal  retrospective  payment  out  of  a 
rate,  however  small  in  amount  it  may  be,  will  nevertheless 
vitiate  the  rate ;  thus  carrying  the  principle  much  farther 
than  could  be  inferred  from  the  language  of  Dr.  Lush- 
ington  in  the  case  of  Chesterton  v.  Farlar9° 

It  has  been  said  that  the  church  rate  is  not  chargeable 
upon  the  land,  but  upon  the  person,  in  respect  of  the  land, 
for  the  more  equality  and  indifferency.P  But  this  is  not 
material;  for,  in  substance,  it  is  the  land,  or  whatever 
rateable  property  there  may  be,  which  is  charged ;  and 
this  is  the  case  with  other  rates,  as  the  poor  rate,  where, 
although  by  the  words  of  the  statute  the  charge  is  upon 
inhabitants  and  occupiers,  yet  so  fully  is  the  charge  con- 
sidered to  be  on  the  land,  that  in  some  cases  it  has  been 
by  statute  actually  transferred  from  the  occupier  to  the 
lessor.  And  so  it  is  said  in  Jeffertfs  case,*  if  Jeffery 
should  not  be  charged  to  the  reparation  of  the  church,  for 
lands  which  he  himself  occupies,  then  no  person  would  be 
charged  for  them,  upon  which  great  inconvenience  would 
ensue ;  for  one  who  inhabits  in  the  next  town  may  occupy 
the  greatest  part  of  the  lands  in  another  town ;  and  so 
churches,  in  these  days,  would  come  to  ruin.  But  it  was 
resolved,  when  there  is  a  farmer  of  the  same  lands,  the 
lessor,  who  receives  rent  for  them,  shall  not  be  charged  in 
respect  of  his  rent,  because  there  is  an  inhabitant  and  pa- 
rishioner who  may  be  charged,  and  the  receipt  of  rent 
doth  not  make  the  lessor  a  parishioner. 

And  it  was  by  this  important  case  decided  that  the 
occupiers  of  land,  although  residing  in  another  parish, 
were  in  law  parishioners  of  that  parish  where  they  so  oc- 
cupied, and  rateable  accordingly.  But  if  the  occupiers  are 
assessed,  it  matters  not  by  whom  the  payment  is  made/ 

The  first  positive  order  on  this  point  appears  to  be  in  a 
constitution  of  Archbishop  Stratford,  by  wnich  it  is  ordered 
that  all  persons,  as  well  religious  as  others  whatsoever, 
having  possessions,  farms  or  rents  which  are  not  of  the 
glebe  or  endowment  of  the  churches  to  be  repaired,  living 
within  the  parish  or  elsewhere,  shall  be  bound  to  con- 

D  R.  v.  Churchwardens  of  Durslty,  7  Ad.  fit  £11.  458. 

•  Pigott  v.  Bearblock,  Privy  Council,  May,  1844. 

p  Degge.  c.  12.  *  5  Rep. 

*  2  Curt  877. 
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tribute,  with  the  rest  of  the  parishioners  of  the  aforesaid 
churches,  as  often  as  shall  be  needful,  to  all  charges  incum- 
bent upon  the  parishioners  concerning  their  church  and 
the  ornaments  thereof,  by  law  or  custom,  having  respect 
unto  the  quantity  of  such  possessions  and  rents.  Where- 
unto,  so  often  as  shall  be  necessary,  the  ordinary  shall 
compel  them,  by  ecclesiastical  censures  and  other  lawful 
means.9 

By  the  mention  of  possessions,  farms  or  rents,  it  ap- 
pears that  incorporeal  as  well  as  corporeal  hereditaments 
are  to  be  charged ;  and  not  only  so,  Dut  it  is  to  be  made 
upon  personalty  and  stock  in  trade  also,  unless  the  usage 
and  custom  of  the  place  establishes  the  contrary ;  for  it  is 
said,  according  to  the  ecclesiastical  law  that  prevailed  in 
this  realm,  the  laying  of  the  church  rate  ought  to  be 
according  to  the  lands  and  the  stock  which  the  parishioners 
have  within  the  parish.* 

And  this  statement  as  to  the  ecclesiastical  law  has  been  Stock  in  trade 
confirmed  in  a  case  before  the  Delegates  in  1823,  so  far  as 
it  was  possible  that  it  could  be  confirmed  by  the  facts  of 
that  particular  case."     In  that  case  a  church  rate  had  been 
made,  including  stock  in  trade,  which  was  resisted ;  and 
by  the  libel  against  the  party  refusing,  it  was  alleged  that 
the  rate  was  according  to  tne  usual  and  customary  mode 
of  making  the  church  rate  in  the  parish  of  Poole.    The 
long  and  able  arguments  of  counsel,  however,  in  this  case, 
of  which  it  would  be  impossible  here  to  give  an  abstract, 
are  directed  to  the  general  liability  of  stock  in  trade  to 
the  church  rate.    And  though  a  great  variety  of  cases 
was  adduced  and  commented  on,  it  was  admitted  that  as 
no  case  could  be  produced  in  which  the  rateability  of  stock 
to  the  church  had,  up  to  that  time,  solemnly  been  pro- 
nounced for,  so  neither  was  there  any  instance  of  a  sen- 
tence against  its  legality ;  and  the  argument  to  be  thence 
derived  appeared  to  be,  that  its  legality  had  never  been 
questioned.     The  decision  in  that  case,  as  appears  also 
from  a  report  of  the  same  case,  in  a  further  stage,x  was 
clearly  that  the  stock  in  trade  was  liable ;  but  as  no  reason 
appears  to  have  been  given  as  the  ground  of  the  decision,  it 
is  (as  it  stands)  an  express  authority  only,  that  the  stock 
in  trade,  in  the  particular  instance,  was  liable,  although, 
from  what  has  been  said  of  the  arguments  adduced,  there 
is  no  reason  to  confine  its  authority,  or  to  suppose  that  it  is 

*  I  Burn,  381. 

*  Rol.  Abr.  389;   Prideaux,  81,  who  cites  this  as  the  dictum  of  John  of 
AthoD  and  Lyndwood,  whom  he  calls  the  ancientest  and  best  of  our  canoniits* 

■  MiiUr  r.  Bloomfield,  1  Add.  499. 

*  See  2  Add.  30. 
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not  generally  applicable.    The  act  which  has  been  recently 
passed  for  exempting  stock  in  trade  from  the  poor  rate, 
does  not  in  any  manner  affect  its  liability  to  church  rate. 
The  following  directions  as  to  the  subject  of  church  rate 
are  said  to  have  been  drawn  up  and  agreed  upon  by  thirteen 
doctors  of  the  civil  law,  assembled  together  for  that  pur- 
pose in  the  common  dining  hall  of  Doctors'  Commons, 
touching  a  course  to  be  observed  by  the  assessors  in  their 
taxations  of  the  church  and  walls  of  the  churchyard  of 
Wrotham  in  Kent,  and  to  be  applied  generally,  upon  occa- 
sion of  like  reparations,  to  all  places  in  England  what- 
soever. 

1.  Every  inhabitant  dwelling  within  the  parish  is  to  be 
charged  according  to  his  ability,  whether  in  land  or  living 
within  the  same  parish,  or  for  his  goods  there,  that  is  to 
say,  for  the  best  of  them,  but  not  for  both. 

2.  Every  farmer  dwelling  out  of  the  parish,  and  having 
lands  and  living  within  the  said  parish  in  his  own  occu- 

1>ation,  is  to  be  charged  to  the  value  of  the  same  lands  or 
iving,  or  else  to  the  value  of  the  stock  thereupon,  even 
for  the  best,  but  not  for  both. 

3.  Every  former  dwelling  out  of  the  parish,  and  having 
lands,  and  living  within  the  parish,  in  the  occupation  of 
any  farmer  or  farmers,  is  not  to  be  charged ;  but  the  farmer 
or  farmers  thereof  are  to  be  charged  in  particularity,  every 
one  according  to  the  value  of  the  land  which  he  occupieth, 
or  according  to  the  stock  thereupon,  even  for  the  best,  but 
not  for  both. 

4.  Every  inhabitant  and  farmer  occupying  arable  land 
within  the  parish,  and  feeding  his  cattle  out  of  the  pariah, 
is  to  be  charged  for  the  arable  lands  within  the  parish, 
although  his  cattle  be  fed  out  of  the  parish. 

6.  Every  farmer  of  any  mill  within  the  parish  is  to  be 
charged  for  that  mill ;  and  the  owner  thereof  (if  he  be  an 
inhabitant)  is  to  be  charged  for  his  liability  in  the  same 
parish,  besides  the  mill. 

6.  Every  owner  of  lands,  tenements,  copyholds  or  other 
hereditaments,  inhabiting  within  the  parish,  is  to  be  taxed 
according  to  his  wealth,  in  regard  of  a  parishioner,  al- 
though he  occupy  none  of  them  himself;  and  his  farmer 
or  farmers  also  are  to  be  taxed  for  occupying  only. 

7.  The  assessors  are  not  to  tax  themselves,  but  to  leave 
the  taxation  of  them  to  the  residue  of  the  parish.' 

Remarks  on  In  the  case  above  mentioned  of  Miller  v.  Bloomfield, 

these  directions,  before  the  Delegates,  some  doubts  appear  to  have  been 
thrown  upon  the  authenticity  of  these  directions  of  the 
7  See  1  Burn's  E.  L. "  Church  Rate/' 


Digitized  by 


Google 


CHURCH  RATES.  451 

thirteen  doctors ;  but,  at  best,  the  authority  of  them  could 
be  no  greater  than  that  allowed  to  the  opinion  of  any 
disinterested  lawyer ;  they  could  have  no  power  whatsoever 
to  make  any  new  law,  much  less  to  alter  the  law  as  then 
existing.    Although,  therefore,  great  weight  may  be  at- 
tached to  them,  yet  where  they  conflict  with  any  general 
principle  of  law,  they  must  be  disregarded.     Thus  as  to 
Wnmber  1,  it  is  clearly  erroneous;   for  it  would  exempt 
personalty  and  stock  in  trade  where  the  owner  had  also 
lands  in  the  parish,  while  they  would  be  chargeable  where 
the  owner  had  no  lands ;  and  it  would  introduce  a  vague- 
ness and  uncertainty  in  the  subject  of  the  rate,  which  would 
be  directly  contrary  to  the  spirit  of  the  law,  and  would 
render  the  collection  of  it  almost  impossible.    Numbers  2 
and  3  are  clearly  erroneous  for  the  same  reason,  so  far  as 
they  relate  to  the  optional  rate  on  lands  or  stock,  and  to 
the  exemption  of  the  one  by  the  charge  upon  the  other. 
Number  6  is  altogether  erroneous,  being  directly  opposed 
to  what  we  have  already  mentioned  to  have  been  laia  down 
in  Jeffery's  case ;  and  Number  7  is  not  very  intelligible,  as 
the  parishioners  themselves  impose  the  tax,  nor  can  it  be 
seen  in  what  manner  it  could  be  acted  on. 

It  will  be  seen,  therefore,  that  the  subjects  of  the  church 
rale  are  more  universal  than  those  of  the  poor  rate,8  and 
it  having  been  ascertained  that  all  property,  of  what  kind  Exceptions 
soever,  is  chargeable  generally,  we  proceed  to  point  out  from  the  subject 
the  exceptions  from  this  rule.  °       rate# 

In  the   above-mentioned   constitution    of  Archbishop 
Stratford  it  will  have  been  observed,  that  those  things 
are  excepted,  which  are  of  the  glebe  or  endowment  of  the 
churches  to  be  repaired,  an  exception  which  would  apply  Glebe  or  on- 
to the  lands  in  whatever  hands  they  might  be.'     But  dowmenuof 
if  there  are  any  lands  within  the  parish  which  are  of  the  ^  ^me  pa- 
glebe  or  endowment  of  another  church,  they  are  charge-  ^h. 
able  to  the  church  rate  of  the  parish  in  which  the  lands 
lie,  and  d  fortiori  lands  in  the  parish  which  may  be  the 
property  of  any  ecclesiastical  corporation,  whether  sole  or 
segregate,   other  than  the  rector  or  vicar  of  the  parish 
cnurch,  are  chargeable.    The  reason  why  the  glebe  or  en- 
iowment  of  the  same  church  is  not  chargeable  is  because 
he  rector  who  holds  it,  or  through  whom  the  right  is 
lerived,  is  liable  to  the  repairs  of  the  chancel,  and  therefore 
he  lay  impropriator,  being  bound  to  repair  the  chancel, 
ronld   be  equally  exempt  in  respect  of  his  rectory ;  but 

•  See  statute  3  k  4  Vict  c.  89,  by  which  stock  in  irade  is  exempted  from  the 
>or  iftte. 
*  Lyndw.  266. 
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as  the  exemption  is  not  personal,  the  rector,  vicar  or  im- 
propriator would  be  liable  to  the  church  rate  in  respect  of 
any  lands  which  he  may  have  in  the  parish,  which  are  not 

Sarcel  of  the  rectory.1*    And  it  will  be  observed  that  these 
istinctions  show  more  clearly  that  the  rate  is  in  substance 
on  the  property  and  not  personal. 
Inhabitanti  of  i      Gibson  says,  the  inhabitants  of  a  precinct  where  is  a 
chapelry.  chapel,  though  it  is  a  parochial  chapel,  and  though  they  do 

repair  that  chapel,  are,  nevertheless,  of  common  right  con- 
tributory to  the  repairs  of  the  mother  church.  If  they  have 
seats  at  the  mother  church,  to  go  thither  when  they  please, 
or  receive  sacraments  or  sacramentals,  or  marry,  christen, 
or  bury  at  it,  there  can  be  no  pretence  for  a  discharge. 
Nor  can  any  thing  support  that  plea,  but  that  they  have, 
time  out  of  mind,  been  discharged ;  or  that,  in  consideration 
thereof,  they  have  paid  so  much  to  the  repair  of  the  church, 
or  the  wall  of  the  churchyard,  or  the  keeping  of  a  bell,  or 
the  like  compositions  (which  are  clearly  a  discharge).' 

But  the  law  on  this  subject,  as  now  fully  settled,  after 
careful  argument  and  consideration,  in  the  case  of  Craven 
v.  Saunderson,*  in  the  Court  of  Queen's  Bench,  is  not  quite 
as  it  is  above  stated  by  Gibson ;  for  that  case  seems  to 
have  established  the  law  as  follows : 

Though  it  is  clear  that,  by  the  common  law,  the  pa- 
rishioners of  every  parish  are  bound  to  repair  the  parish 
When  exempt,  church,  yet  those  of  a  chapelry  may  prescribe  to  be  exempt 
from  repairing  the  mother  church  ;  as  where  the  chapelry 
has  existed  from  time  immemorial,  and  buries  and  christens 
within  itself,  and  has  never  contributed  to  the  mother 
church ;  but  all  these  things  must  combine ;  for  it  has  been 
held,  that  the  inhabitants  of  a  chapelry,  sued  for  a  rate 
raised  for  repairing  a  parish  church,  do  not  entitle  them- 
selves to  a  prohibition  by  showing  that  they  repaired  their 
chapel,  and  performed  there  the  rites  of  baptism  and  mar- 
riage if  they  buried  at  the  parish  church.  But  if  all  these 
things  combine,  that  is  to  say,  if  the  inhabitants  of  the 
chapelry  have  no  use  of  the  mother  church  in  any  way? 
and  have  never  contributed  to  its  repair  from  time  imme- 
morial, and  if  the  chapel  also  has  existed  immemorial]?, 
then  it  shall  be  intended  that  the  chapel  was  coeval  with 
the  mother  church,  and  not  a  later  erection.6 

It  will  be  seen,  therefore,  that  the  inhabitants  of  a 
chapelry  are  only  exempt  from  contributing  to  the  repairs 
of  the  parish  church  in  cases  where  the  chapelry  is,  and 
always  nas  been,  a  separate  parish  as  to  all  ecclesiastical 

•  1  Burn,  383. 

•  And  iee  alio  1  Salk.  164. 


b  Gibs.  197, 

d  7  Ad.  &  Ell.  880. 
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purposes.  But  a  particular  custom,  opposed  to  the  common 
law,  will  always  require  strict  proof;  and  it  is  supposed 
that  the  cases  would  be  very  rare  in  which  such  a  custom, 
requiring  proof  of  so  many  things  to  support  it,  could  be 
successfully  established. 

But  if  a  parish  consist  of  several  vills,  and  there  is  a 
custom  proved  to  levy  the  rate  in  certain  proportions,  this 
may  be  a  good  custom ;  for  it  may  be,  or  in  its  origin  may 
ha?e  been,  reasonable/ 

Another  exception  from  liability  to  church  rates,  for  the 
purpose  of  repairing  the  mother  church,  has  scarcely  at  the 
present  day  become  general ;  but  prospectively  it  will  be 
of  much  importance.  For  in  the  case  of  the  new  districts 
made  such  under  the  church  building  acts,  the  inhabitants 
of  those  districts  remain  liable  to  the  repair  of  the  mother 
church  for  twenty  years  only  after  the  consecration  of  the 
church  or  chapel  of  their  district;8  at  the  expiration  of 
which  time  they  become  exempt.  The  repairs  of  such 
new  district  churches  or  chapels  are  from  the  time  of  con- 
secration to  be  borne  by  the  new  district  by  church  rates 
made  in  the  same  manner  as  in  the  old  parishes.11  If  any 
district  parish  should  be  again  subdivided,  and  a  church 
or  chapel  built  or  appropriated  for  the  use  of  such  new 
division,  the  commissioners  may,  by  an  instrument  under 
their  seal,  declare  that  the  liability  of  the  inhabitants  of  the 
subdivision  to  repair  the  church  of  the  district  from  which 
they  are  thus  severed  shall  cease  from  such  time  as  they 
may  specify.  In  which  case  they  are  liable  to  repair  the 
original  mother  church  for  the  residue  of  the  twenty  years.1 

Another  case  of  exemption  from  church  rate  is,  where  Property  of  the 
the  property  is  in  the  occupation  of  the  crown,  directly  or  crown, 
indirectly,  in  which  case  it  seems  to  be  considered  that  it 
is  exempt  honoris  gratia.  But  this  privilege  of  exemption 
is  personal,  and  not  following  the  lands;  so  that,  when 
such  property  passes  from  the  crown,  the  privilege  of  ex- 
emption is  at  end.  Thus  it  has  been  decided  that  the  go- 
vernor of  Greenwich  Hospital,  which  was  originally  part 
of  a  royal  demesne,  not  being  exempted  under  the  last- 
mentioned  exemption  as  to  inhabitants  of  a  chapelry,  was 
liable  to  be  assessed  to  the  church  rate,  in  respect  of  his 
premises  in  such  hospital,  in  his  own  beneficial  occupation  .k 

A  person,  who  has  merely  a  stall  in  a  market,  where  he  StalU  in  a 
sells  his  goods  for  a  few  hours  on  market  days,  is  not  rate-  market* 
able  for  it  to  the  repairs  of  the  church.1 

1  Burtou  v.  Wilcday,  Andrews,  32.  *  68  Geo.  3,  c.  46,  •.  71. 

>  Sect.  70.  »  Sect  21,  71. 

*  4  Htgg.  276*  1  2  Roll.  Abr.  289 )  2  JLee,  160. 
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Of  the  authority 
by  which  the 
rate  may  be 
imposed. 


Attempts  to 
make  a  legal 
church  rate 
a^aiust  the 
wishes  of  a 
majority. 


Having  thus  spoken  of  the  origin,  the  objects  and  the 
subjects  of  the  rate,  we  come  to  speak  of  the  authority  by 
which  the  rate  may  be  imposed,  a  subject,  our  knowledge 
of  which  is  principally  derived  from  very  recent  cases;  tor 
so  long  as  no  regular  and  systematic  opposition  to  church 
rates  was  made,  it  was  most  improbable  that  a  case  should 
ever  have  occurred,  in  which  the  question,  which  has  now 
become  so  important,  could  have  been  raised.    And  when 
parishioners,  by  formal  votes  of  vestry,  began  to  refuse  to 
repair  their  churches,  the  ecclesiastical  courts  were  in- 
volved in  great  difficulty.    The  traditional  knowledge  of  a 
century  hardly  sufficed  to  meet  the  emergency :  the  known 
precedents  applicable  to  the  case  being  too  few  to  allow  a 
decided  course  of  practice  to  be  based  upon  them,  and 
being  in  themselves  of  doubtful  or  disputed  authority ." 

Probably,  the  only  authority  by  which  a  church  rate  can 
now  be  imposed  is  that  of  the  churchwardens,  together 
with  a  majority  of  the  parishioners  duly  convoked  and  as- 
sembled in  vestry  for  that  purpose ;  or  of  the  churchwar- 
dens alone,  if  the  parishioners,  having  been  duly  summoned, 
refuse  to  meet;  for,  in  such  a  case,  the  churchwardens 
would  of  necessity  represent  the  parish.11  But  if  the  ma- 
jority of  the  parishioners  assembled  should  refuse  a  rate, 
then  whether  the  churchwardens,  together  with  the  mino- 
rity, can  make  any  legal  rate,  is  at  present  a  doubtful  Ques- 
tion ;  and  as  the  apparent  state  of  the  law  has  only  wen 
arrived  at,  after  much  litigation,  and  is  not  even  now  ac- 
quiesced in,  it  would  appear  necessary  to  mention  in  what 
manner  and  by  what  authority  it  has  been  held  that  a 
church  rate  might  be  made  without  the  concurrence  of  the 
majority. 

The  duty  of  repairing  their  parish  church  is,  as  has  been 
observed,  incumbent  on  the  parishioners ;  but  if,  by  their 
power  to  refiise  a  rate,  they  have  the  option  of  repairing  it 
or  not,  and  the  church  may  thereby  become  dilapidated, 
it  was  observed,  that  that  was  a  wrong  without  a  remedy; 
an  anomaly  abhorrent  to  the  law  of  England.  And  it  was, 
therefore,  supposed  that,  in  the  case  of  a  refusal  by  die 
parishioners,  tnere  must  exist  some  power  in  other  parties 
to  impose  the  rate,  and  which  power  might  be  necessarily 
set  in  motion  by  the  courts*  This  power  was  supposed  to 
be  with  the  churchwardens,  whom  the  spiritual  courts  could 
compel  to  make  a  church  rate;  and  who  could  have  no 
defence  or  excuse  for  not  doing  so,  supposing  them  to  have 
the  power.     Accordingly,  in  the  parish  of  Braintree  in 

n  Archdeacon  Hale,  Church  Rate  Precedent!. 

«  Thurifield  v.  Jonn,  1  Vent.  367,  and  Anon.  1  Mod.  79. 
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Essex,  in  the  year  1837,°  when  the  parishioners,  being  duly 
assembled,  had,  by  a  formal  vote  of  the  vestry,  refused  to 
make  any  church  rate,  the  churchwardens  of  their  own 
authority  imposed  the  rate,  and  took  the  usual  method  for 
enforcing  it  in  the  spiritual  courts.     The  party  proceeded 
against  moved  for  a  prohibition,  and  the  case  was  very  fully 
argued  and  decided  in  the  Court  of  Queen's  Bench ;  and 
that  decision  was  fully  confirmed  in  the  Exchequer  Cham- 
ber.   It  was  thereby  clearly  established  that  the  church- 
wardens bad  no  such  power  as  that  contended  for.     Lord 
Denman  thus  disposes  of  the  objection  that,  in  the  refusal 
of  the  rate  by  the  parishioners,  there  exists  a  wrong  with- 
out a  remedy.    "  The  history  of  ancient  times,"  he  says, 
"  establishes  that  the  law  did  apply  a  remedy,  such  as  was 
found  then,  and  was  expected  always  to  continue,  amply 
sufficient  to  secure  the  reparation  of  churches ;  the  pro- 
ceeding by  interdict,  which  suspended  the  performance  of 
ecclesiastical  rites  in  the  refractory  parish ;  or  the  proceed- 
ing by  excommunication  against  every  parishioner.    Either 
of  these  penalties  was  too  awful  in  itself,  and  in  the  suffer- 
ing of  those  who  incurred  it,  to  fail  of  immediately  pro- 
ducing the  desired  effect ;  or,  more  probably,  the  denun- 
ciation was  alone  equal  to  its  purpose,  and  the  mischiefs 
may  never  have  existed  in  the  earliest  times.     Perhaps, 
also,  the  force  and  efficacy  of  the  remedy  may  account  for 
the  want  of  parliamentary  provision,  which  could  only  have 
rested  on  toe  weaker  sanctions  of  temporal  power." 

The  arguments  used  in  this  case,  in  support  of  the  autho- 
rity of  the  churchwardens  to  make  a  rate,  rested  in  a  great 
measure  upon  the  authority  of  a  case,  decided  in  the  Court 
of  Arches,  by  Sir  W.  Wynne  ;p  by  whom  it  had  been  ex- 

fressly  held,  on  an  appeal  from  the  Consistory  Court  of 
Peterborough,  that  "  the  vestry  being  called  together  to 
make  a  church  rate,  and  refusing  to  make  it,  the  law  was 
that,  if  the  parishioners  will  not  make  the  rate,  the  church- 
warden has  a  right  to  make  it  himself."  But  that  case,  as 
Dr.  Lusbington  observed,  contained  many  incongruities  in 
the  statement  of  facts,  and  "  teemed  with  eccentricity ;" 
and  its  authority  was  altogether  overruled  by  the  judgment 
of  the  Court  of  Queen's  Bench. 

But  Tindal,  C.  J.,  in  giving  judgment  in  the  Exchequer  Obiter  dictum 
Chamber,  in  affirmance  of  the  judgment  of  the  Court  of  °rTinda,i  C.  J. 
Queen's  Bench,  after  remarking  on  the  case  of  Gaudern 
v.  Selby9  in  the  Court  of  Arches,  and  pointing  out  some 

0  Burder  v.  Veley,  12  Ad.  &  Ell.  233,  and  Veley  v.  Burder,  12  Ad.  &  Ell. 
255. 
P  Gaudern  y.  Se/6y,  1  Curt.  394. 
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distinctions  between  that  case  and  the  one  before  him, 
apparently  relied  on  those  distinctions  to  avoid  the  express 
overruling  of  its  authority ;  and  then  added,  "  We  do  not 
enter  into  the  discussion,  whether  a  rate  made  by  the 
churchwardens   at  the    parish   meeting,  where  the  pa- 
rishioners were  then  met,  would  have  been  valid  or  not; 
or  how  far  such  a  case  may  be  analogous  to  that  of  the 
members  of  a  corporation  aggregate,  who,  being  assembled 
together  for  the  purpose  of  choosing  an  officer  of  the  cor- 
poration, the  majority  protest  against  it,  and  refuse  alto- 
f  ether  to  proceed  to  any  election ;  in  which  case  they  have 
een  held  to  throw  away  their  votes,  and  the  minority, 
who  have  performed  their  duty  by  voting,  have  been  held 
to  represent  the  whole  number.  It  is  obvious,  indeed,  that 
there  is  a  wide  and  substantial  difference  between  the 
churchwardens  alone,  or  the  churchwardens  and  minority 
together,  making  a  rate  at  the  meeting  of  the  parishioners, 
where  the  refusal  takes  place;   and  the  churchwardens, 
possessing  the  power  of  rating  the  parish  by  themselves, 
at  any  time,  however  distant.     It  is  unnecessary  to  discuss 
this  point,  as  the  facts  of  the  present  case  do  not  bring  it 
before  us :  it  is  sufficient  to  say,  while  we  give  no  opinion 
upon  it,  we  desire  to  be  understood  as  reserving  to  our- 
selves the  liberty  of  forming  an  opinion,  whenever  the  case 
shall  occur."q 
Remarks  on  it.        This  obiter  dictum  of  Chief  Justice  Tindal  appears  to 
have  been  delivered  without  that  mature  consideration, 
which,  if  the  question  had  been  directly  in  point,  it  would 
have  received.     Whatever  might  be  the  law  as  applicable 
to  church  rates  in  such  a  case,  it  seems  obvious  that  the 
case  of  a  majority  protesting  against,  and  refusing  to  pro- 
ceed to  any  election,  cannot  be  likened  to  that  of  a  ma- 
jority entertaining  the  question,  discussing  it,  and  delibe- 
rately rejecting  it,  by  adopting  an  amendment  subversive 
of  it.    Tne  analogy  would  only  then  be  complete,  if  the 
majority,  upon  proceeding  to  the  election,  should  elect  an 
improper  officer ;  and  the  minority  electing  a  proper  one, 
such  officer  elected  by  the  minority  should  be  held  to  be 
duly  elected. 

The  consequence  however  of  the  above  dictum  was 
such  as  might  have  been  expected,  and  as  was  perhaps 
intended.  In  the  same  parish  the  vestry  was  again  duly 
convened ;  a  church  rate  was  proposed ;  an  amendment 
refusing  it  was  then  moved,  and,  on  a  show  of  hands, 
declared  to  be  carried ;  no  poll  was  demanded ;  and  the 
churchwardens  then,  together  with  the  minority,  remained 
1  12  Ad.  &  Elk  309, 
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in  the  vestry  after  the  majority  had  left,  again  proposed 
the  rate,  carried  it,  and  signed  it  at  the  same  meeting. 
That  is  to  say  a  church  rate  was  made,  as  nearly  as  possi- 
ble, according  to  the  case  supposed  by  Tindal,  C.  J.  The 
legality  of  the  rate  thus  made  was  argued  in  the  Consistory 
Court  before  Dr.  Lushington,  by  whom  it  was  decided 
that  the  rate  was  made  without  any  proper  authority,  and 
that  the  supposed  analogy  between  this  proceeding  and 
corporate  elections  altogether  failed/ 

From  this  decision,  however,  an  appeal  was  prosecuted 
in  the  Arches  Court,  and  the  judgment  of  Dr.  Lushington 
was  there  overruled.  From  that  decision,  however,  an  ap- 
peal is  now  pending,  and  it  would  be  useless  therefore  to 
give  either  of  these  conflicting  decisions  at  any  length, 
while  it  is  undecided  which  of  them  may  ultimately  be 
declared  to  be  law.  It  may  be  observed,  however,  that  if 
the  judgment  of  Sir  Herbert  Jenner,  by  which  that  of 
Dr.  Lushington  was  overruled,  be  upheld,  it  will,  in  effect, 
render  any  vote  of  the  parishioners  upon  this  subject  a 
mere  form,  and  altogether  futile  and  inoperative. 

But  it  has  been  decided  that  if  a  church  rate  has  been 
voted  in  vestry  duly  convened,  it  is  no  objection  to  the 
rate,  that  it  was  subsequently  drawn  up  by  the  church- 
wardens only.* 

That  which  has  been  said  above  of  the  authority  by  Cases  where 
which  a  church  rate  may  be  made,  relates  to  the  usual  and  }**  colnJ??llan 
ordinary  church  rates  at  common  law;  but  as  to  those  interfere  to  ° 
church  rates  which  have  been  mentioned  as  made  in  pur-  compel  the 
suance  of  certain  statutes,  the  authority  by  which  they  2*klD^ of  * 
may  be  imposed  is,  for  the  most  part,  pointed  out  in  the 
statutes  themselves ;  and  the  courts  of  common  law  hav- 
ing jurisdiction  over  the  matter  by  virtue  of  the  statute, 
can  enforce  the  rate  by  a  mandamus.    And  it  seems  that 

r  VeUy  t.  Gosling,  3  Curt.  Daring  the  controversy  on  this  subject,  an 
elaborate  collection  of  precedents,  in  the  cases  of  church  rates,  was  compiled  by 
Archdeacon  Hale,  who  says  in  his  preface*  "  I  venture  to  express  the  opinion 
that  the  precedents  here  published  will  satisfactorily  prove  that  when  the  ne- 
cessity of  repairing  a  church,  or  of  proriding  the  necessary  ornaments  for  divine 
worship,  according  to  the  rites  of  the  Church  of  England,  has  been  proved  by 
presentment  either  in  the  consistory  court  of  the  diocese,  or  before  tne  bishop 
or  archdeacon,  or  their  officials  or  surrogates,  at  their  visitatioos,  judicialiUr 
tedenUs,  the  ecclesiastical  judge  in  such  a  case,  whether  bishop,  archdeacon, 
official,  or  surrogate,  has  power  to  authorise  and  command  the  churchwardens 
to  caJJ  a  meeting  of  the  parishioners,  and  at  that  meeting  to  make  a  rate,  or 
cause  it  to  be  made,  with  or  without  the  consent  of  a  majority  of  the  pa- 
rishioners." Upon  a  careful  perusal,  however,  of  the  documents  so  elaborately 
collected,  it  will  be  found  that  they  have  no  influence  upon  the  case  supposed, 
and  that  the  authorities  cited  by  Sir  Win.  Follett  in  his  arguments  in  Vetty  v. 
Burder,  in  the  Exchequer  Chamber,  are  far  stronger,  and  more  important!  thau 
any  of  those  adduced  in  Archdeacon  Hale's  collectioo. 

•  Whito  v.  Bt*rd9  2  Curt,  486, 


Digitized  by 


Google 


468  CHURCH  RATES. 

where  the  money  borrowed  is  to  be  repaid  less  often  than 
annually;  yet  that  the  court  if  applied  to  will  compel  the 
raising  and  laying  by  a  certain  annual  sum,  so  as  to  pre- 
vent any  violent  change  in  the  taxation.' 

Thus,  where  a  statute  exempted  parishioners  from  tithe, 
and  enacted  that  the  churchwardens,  overseers,  and  cer- 
tain of  the  inhabitants  of  the  parish,  were  to  make  a  rate 
in  lieu  thereof,  out  of  which  certain  salaries  were  to  be  paid, 
and  the  residue  applied  to  the  repairs  of  the  church,  or  to 
such  other  church  purposes  as  tne  churchwardens  should 
think  fit ;  and  another  statute  substituted  the  vestry  for 
the  churchwardens,  &c,  and  the  vestry  refused  to  make  a 
rate,  the  Court  of  Queen's  Bench  compelled  them  by  man- 
damus.11 

And  where  a  rate,  tax,  or  assessment,  was  by  act  of 

{ parliament  required  to  be  imposed,  which  was  to  be  al- 
owed  by  two  justices,  and  there  was  an  appeal  riven  by 
the  act  to  the  quarter  sessions  against  such  rate,  the  court 
seemed  to  think  that  the  mere  provision  for  allowance  of 
the  rate  by  two  justices,  clearly  prevented  it  from  being  a 
matter  of  ecclesiastical  cognizance;  a  mandamus  was  there- 
fore granted  to  the  vestry  to  make  a  rate.* 
When  money  In  all  those  cases  in  which,  under  the  provisions  of  the 

rowedon credit  statutes>  money  is  to  be  borrowed  on  the  credit  of  the 
of  the  ratee.  rates,  the  vestry  having  sanctioned  the  borrowing  as  before 
mentioned,  the  churchwardens  alone  have  full  authority  of 
themselves  to  make  the  rate  for  the  purpose  of  repaying 
the  debt  and  interest.7  But  the  money  must  have  been 
borrowed  on  the  credit  of  the  rates  for  a  legal  purpose; 
otherwise  the  churchwardens  would  not  have  sucn  autho- 
rity.* 

When  an  ordinary  church  rate  at  common  law  has  been 
made  by  the  competent  authority,  the  ecclesiastical  courts 
have  exclusive  power  of  deciding  on  the  validity  of  the 
rate,  and  on  the  liability  of  any  particular  person  to  pay 
it.  This  power  arises  necessarily  out  of  tne  13  Edw.  i 
which  reserves  the  question  of  the  repairs  of  churches 
altogether  for  spiritual  cognizance.*  But  where  a  parish 
had  been  divided  by  statute,  though  no  permanent  division 
had  been  made,  and  there  was  a  provision  in  the  statute 
that  until  such  permanent  division,  the  vestries  of  the  two 
parishes  should  meet  to  ascertain  and  apportion  the  rates, 
and  the  churchwardens  of  one  division,  on  being  applied  to 

<  R.  v.  St.  Micha*?*,  Pemhroks,  6  A4.  &  £11.  603. 

•  Rtg.  v.  St.  Saviour's,  Soutkwark,  7  Ad.  &  EU.  926. 

»  See  7  Ad.  &  £11.  936,  937,  n.  *  See  tate. 

1  See  B.  v.  Churchwarden  of  DurtUy,  ante.  •  Rogers's  E.  I»  #* 
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by  those  of  the  other  division,  neglected  to  give  notice  of 
vestry,  the  Court  of  Queen's  Bench  directed  a  mandamus 
to  compel  them  to  convene  a  meeting  to  inquire  and  agree 
whether  a  rate  should  be  made.b  But,  except  in  a  peculiar 
case  of  this  kind,  the  interposition  of  the  common  law 
courts  at  such  a  stage  would  be  unnecessary,  for  the  eccle- 
siastical court  could  compel  the  churchwardens  to  call  a 
vestry  for  the  purpose  of  making  a  rate;  and  if,  when  the 
parishioners  had  been  thus  duly  summoned,  they  refused 
or  neglected  to  meet,  the  churchwardens,  as  already  men- 
tioned, would  of  themselves  represent  the  parish,  and  be 
competent  to  act  accordingly. 

Toe  usual  mode  in  which  questions  on  church  rates  are  Remedy  for 
brought  under  the  notice  of  the  ecclesiastical  courts,  is  by  p^68  **- 
a  suit  instituted  by  churchwardens  for  subtraction  of  church  JJJJJ*1  by  the 
rate,  (that  is,  a  refusal  to  pay  the  sum  at  which  the  party 
has  been  assessed,)  in  which  suit  the  defendant  may  raise 
any  legal  objection  to  the  rate  as  his  defence  for  not  pay- 
ing it;  and  the  question  of  legality  then  comes  to  be  de- 
cided, but  the  burthen  of  proof  is  with  him ;  the  presump- 
tion is  in  favour  of  the  legality  of  the  assessment.0 

But  this,  although  the  most  usual,  is  not  the  only  man- 
ner in  which  the  question  of  validity,  or  of  the  proper 
amount  of  assessment,  can  be  raised  in  the  ecclesiastical 
court,  for  a  party  aggrieved  may  enter  a  caveat  against  the 
confirmation  of  the  rate ;  and  where  the  rate  is  generally 
unequal,  that  is,  where  a  number  of  persons  are  aggrieved, 
this  is  perhaps  the  better  course.  The  entering  of  this 
caveat  against  the  confirmation  of  the  rate  is  an  appeal  to 
the  ecclesiastical  judge,  who  will  see  right  done.d 

But  a  rate  payer  cannot,  by  an  original  proceeding  in 

the  ecclesiastical  court,  raise  objections  to  the  rate,  for  the 

purpose  of  quashing  it  altogether.     He  must  make  his 

objections  as  a  defendant,  wnen  sued  for  the  rate.     His 

opposition  in  fact  must  be  passive ;  there  is  no  process  by 

which  he  can  actively  set  the  ecclesiastical  court  in  motion. 

The  objections  thus  raised  by  him  would  be  either  as  to  objections  to 

the  legality  and  validity  of  the  rate,  a  subject  already  the  rate. 

treated  of;  or  as  to  the  undue  amount  of  his  assessment, 

which  would  be  a  question  of  fact  in  each  particular  case ; 

or  as  to  the  omission  of  other  parties  out  of  the  rate,  an 

objection  which  is  perhaps  included  in  that  last  mentioned. 

Several  cases  have  been  decided  as  to  the  invalidity  of  a 

rate,  from  which  certain  parties  have  been  omitted.    To 

enter  fully  into  these,  would  probably  only  tend  to  con- 

*>  R.  ▼.  St.  Margaret's  and  St.  John's,  4M.&S.  250.' 

«  See  4  Hagg.  183.  *  3  Phill.  648;  4  Hftgg.87. 
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fuse ;  since  the  general  principle  deducible  from  them  is 
clear,  viz.  that  the  omission  of  parties  from  the  rate  is  not 
in  itself  a  fatal  objection,  even  if  that  omission  be  admitted. 
But  that  such  a  circumstance  may  be  explained  in  answer, 
and  that  it  is  upon  the  sufficiency  of  that  explanation  that 
the  court  will  decide  as  to  whether  the  omission  in  the 
particular  case  is  fatal  to  the  rate  or  not.* 

But  if  neither  the  validity  of  the  rate,  nor  the  liability 
of  the  person  from  whom  it  is  demanded,  be  disputed,  and 
the  amount  does  not  exceed  10/.,  the  rate  subtracted  may 
be  recovered  in  a  less  troublesome  and  expensive  manner. 
For  when  any  person  rated  to  church  or  chapel  rate  (the 
validity  of  which  has  not  been  questioned  in  any  ecclesi- 
astical court)  refuses  payment,  any  justice  of  the  county, 
city,  &c.  on  complaint  of  any  churchwarden,  may  convene 
by  warrant  such  person  before  two  or  more  justices,  who 
may  examine  on  oath  into  the  merits  of  the  complaint,  and 
may  order  under  their  hands  or  seals  payment  of  any  sum 
so  due  not  exceeding  KM.  besides  costs ;  to  be  recovered, 
if  payment  is  not  made,  by  distress  and  sale  of  the  goods 
of  the  offender,  under  the  warrant  of  any  one  of  such  jus- 
tices/ 

And  it  has  been  held  that  the  complaint  under  this  sta- 
tute of  one  churchwarden  only,  in  a  parish  where  several 
churchwardens  are  appointed,  is  sufficient.8  And  it  has 
also  been  held,  that  it  is  sufficient  if  made  by  the  church- 
wardens defacto.h 

Any  person  aggrieved  by  any  such  judgment  of  the  two 
justices,  may  appeal  to  the  next  general  quarter  sessions 
of  the  county  wherein  the  church  or  chapel  is  situated; 
and  if  the  justices,  or  a  majority  of  them,  shall  affirm  the 
judgment,  it  shall  be  decreed  by  order  of  sessions  with 
costs  against  the  appellant,  which  are  to  be  levied  by 
distress  and  sale  of  the  appellant's  goods.  Provided  that 
in  case  any  such  appeal  is  thus  made,  no  distress  warrant 
shall  be  granted  until  after  its  determination. 

It  is  further  provided  that  nothing  in  the  statute  from 
which  the  above  is  extracted,  shall  alter  the  jurisdiction  of 
ecclesiastical  courts  to  hear  and  determine  causes  touching 
the  validity  of  any  church  or  chapel  rate,  or  from  proceed- 
ing to  enforce  the  payment  of  any  such  rate,  if  exceeding 
10/.  from  the  party  proceeded  against.     If  the  validity  oi 


•  See  3  Phill.  640 ;  2  Adol.  33  •  1  Curt.  345 ;  2  Moore,  P.  C.  320. 
'  63  Geo.  3,  c.  127,  8.  7,  and  54  Geo.  3,  c.  68,  s.  7. 

f  R.  v.  Shtriff  of  Lancathirt,  L.  J.  R.  M.  C.  103  j  tod  R.  f .  Fento*,  I  Gile 
&  D.  17. 

*  !?'£.  Vr  St.  Cfmftrt,  Ip$wicht  3  P.  6t  D.  481. 
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such  rate,  or  the  liability  of  the  person  from  whom  it  is 
demanded,  be  disputed,  and  the  party  give  notice  thereof 
to  the  justices,  they  shall  forbear  giving  judgment  thereon, 
and  the  persons  demanding  the  same  may  proceed  to 
recover  their  demand  by  due  course  of  law,  as  before 
accustomed.  Neither  is  anything  in  the  statute  to  affect 
parliamentary  regulations  respecting  church  or  chapel 
rates  of  any  particular  parishes  or  districts.1  And  this  sta- 
tute has  been  further  explained  by  a  subsequent  statute,k 
which  declares  that  no  suit  for  church  rates  under  the 
▼alue  of  10/.  shall,  save  in  the  excepted  cases  already  men- 
tioned, be  instituted  in  any  court,  or  be  attempted  to  be 
enforced  in  any  other  manner  than  by  this  summary  juris- 
diction. The  effect  of  which  enactment  has  been  decided 
to  be,  that  where  the  validity  of  the  rate  or  the  liability  of 
the  party  is  undisputed,  the  jurisdiction  of  the  ecclesiastical 
court  is  so  completely  ousted,  that  prohibition  would  lie  to 
a  suit  there  for  enforcing  the  rate.1 

And  the  distress  by  which  the  payment  of  rates  may  be  The  levy  by 
thus  enforced,  may  be  made  out  of  the  particular  district,  Stress, 
for  it  is  enacted  that  the  goods  and  chattels  of  any  person 
neglecting  to  pay  any  sum  legally  assessed  on  him  for  any 
church  cess  tor  seven  days  after  demand  made,  may  be 
distrained  not  only  within  the  parish,  district,  &c.  in  which 
it  is  made,  but  also  within  any  other  parish  within  the 
same  county  or  jurisdiction ;  but  if  sufficient  distress  can- 
not be  found  within  such  county,  then  on  oath  thereof 
made  before  any  justice  of  the  peace  of  any  other  county 
in  which  any  of  the  goods  of  such  person  shall  be  found, 
(which  oath  such  justice  shall  certify  by  endorsing  his 
name  on  the  warrant  granted  to  make  such  distress,)  such 
goods  shall  be  liable  to  such  distress  and  sale  in  such 
other  county,  and  may  under  such  warrant  and  certificate 
be  distrained  and  sold,  as  if  found  within  the  district  or 
parish  in  or  for  which  the  rate  was  due.m 

The  justice  cannot  issue  his  warrant  unless  it  is  made 
affirmatively  to  appear  before  him,  that  the  amount  does 
not  exceed  10/.,  and  that  no  question  is  made  on  the  rate 
in  the  ecclesiastical  court.  And  as  soon  as  it  appears  that 
the  validity  of  the  rate  is  disputed,  and  that  the  case  is  not 
merely  one  for  enforcing  payment,  the  summary  jurisdic- 
tion of  the  magistrates  is  altogether  at  an  end,  and  the 
ecclesiastical  jurisdiction  attaches,0  and  this  although  the 

»  53  Geo.  3,  c.  127,  •.  7.  k  5  &  6  Will.  4,  c.  74. 

1  Richardt  v.  Dyk$t  2  Gale  &  Da*.  493. 

■  54  Geo,  3.  c.  170,  i.  12. 

•  KUkttts  v.  Bodinham,  4  Ad.  &  £11.  433. 
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question  as  to  the  validity  of  the  rate  is  no  longer  de- 
pending.0 

Several  cases  have  been  decided  as  to  what  is  a  suffi- 
cient notice  to  the  justices  of  the  party's  intention  to 
dispute  the  validity  of  the  rates,  and  thereby  to  ^withdraw 
the  matter  from  their  jurisdiction.  Thus  in  one  case  the 
party,  upon  being  brought  before  two  justices  for  not  pay- 
ing the  rate,  declared  in  their  presence,  "  I  will  bring  an 
action  against  any  person  who  ventures  to  levy  the  rate: 
I  think  f  have  no  right  to  pay :  I  have  no  claim  or  seat  in 
the  church."  Words  which  were  considered  a  sufficient 
notice  of  an  intention  to  dispute  his  liability  to  pay.p  And 
after  such  a  decision  it  will  be  seen  that  no  formal  notice 
of  an  intention  to  dispute  is  necessary,  but  that,  on  the 
contrary,  a  very  slight  expression  may  be  construed  to  be 
a  sufficient  notice.  But  there  is  another  rule  established 
by  decisions  which  appears  in  some  degree  to  conflict  with 
this  last ;  for  it  is  established  that  the  justices  must  hear 
the  complaint,  unless  they  are  satisfied  that  the  party  has 
a  bona  fide  intention  of  disputing  the  rate ;  a  matter  as  to 
which  they  could  scarcely  be  satisfied  by  such  vague  ex- 
pressions as  that  in  the  above  case.  Thus  where  the 
attorney  of  the  party  proceeded  against  appeared  before 
the  magistrates,  and  stated  on  his  behalf  that  he  disputed 
the  validity  of  the  rate,  and  that  a  caveat  had  been  entered 
for  the  purpose  of  trying  the  question,  (which  was  the  fact,) 
but  did  not  say  on  what  ground  the  rate  was  objected  to, 
the  magistrates  dismissed  the  case  without  any  examina- 
tion on  oath,  the  attorney  objecting  to  be  sworn.  But 
Lord  Tenterden  granted  a  mandamus  to  compel  them  to 
hear  the  complaint, — saying,  if  upon  the  hearing  the  party 
satisfied  the  justices  that  there  is  a  bond  fide  intention  to 
dispute  the  rate,  the  proceedings  against  them  will  go  no 
furthers  It  may  be  observed,  that  this  last  case  was  sub- 
sequent to  that  before  mentioned ;  and  that  it  appears  from 
it  that  the  magistrates  should  in  each  case  be  satisfied  that 
there  is  a  bona  fide  intention  to  dispute  the  rate. 

The  statute  provides  that  if  any  action  be  brought  for 
any  thing  done  in  pursuance  of  it,  such  action  must  be 
brought  within  three  calendar  months  of  the  act  com- 
mitted.1* And  where  a  constable,  under  a  warrant  of  dis- 
tress by  virtue  of  the  statute,  broke  open  the  door  of  and 
entered  a  dwelling-house,  it  was  held,  under  this  provision 
of  the  statute,  that,  although  he  acted  illegally,  yet,  as  it 
was  not  shown  that  he  acted  with  any  other  intention  than 


•  R.  v.  Sillifant,  4  Ad.  &  Ell.  364. 
«  2  Barn.  &  Ad.  648. 


v  R.  v.  Milnrow,  5W.&8. 248. 
r  Same  met,  sect  12. 
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that  of  executing  the  authority  delegated  to  him  by  the 
warranty  no  action  could  be  maintained  after  the  expiration 
of  the  three  calendar  months.* 

But,  besides  the  jurisdiction  of  the  ecclesiastical  courts  indirect  autho- 
in  the  matter  of  church  rates,  that  of  the  courts  of  common  £ty  o f  Court  of 
law  in  the  case  of  church  rates  by  statute,  and  of  the  sum-  J*'    c\^™\i '" 
mary  jurisdiction  of  the  justices  last  mentioned,  the  Court  rates. 
of  Queen's  Bench  has  an  indirect  authority  in  the  case  of 
ordinary  church  rates  at  common  law,  arising  out  of  their 
power  of  prohibition,  which  is  a  writ  issued  by  that  court 
when  it  appears  to  it  by  the  libel  in  the  outset,  or  is  shown 
on  the  face  of  the  proceedings,  that  an  inferior  court  is 
entertaining  a  suit  in  a  matter  which  is  beyond  its  juris- 
diction.'   The  subject  of  prohibition  has  been  repeatedly  Prohibition, 
very  fully  argued  and  decided  with  great  learning  and 
ability ;  and  though  the  principle  has  always  remained  as 
just  stated,  yet  it  will  be  obvious  that  it  is  a  principle  very 
difficult  of  application,  since  it  involves  the  necessity  of 
first  deciding  on  the  extent  of  the  jurisdiction  of  the  infe- 
rior court  in  question.    The  obvious  reason  for  the  juris- 
diction by  writ  of  prohibition  is  the  danger  of  a  different 
decision  of  the  same  rights  and  even  of  the  same  identical 
interests  by  different  courts ;  an  impropriety,  as  Blackstone 
observes,  which  no  wise  government  can  or  ought  to  en- 
dure.11 

The  proper  limits  of  the  jurisdiction  of  the  ecclesias- 
tical courts  in  matters  of  church  rates,  and  the  point  at 
which  the  common  law  courts  will  interfere,  has  been 
recently  very  folly  argued  and  discussed  in  the  case  of 
Vdey  v.  Burder.  It  is  there  said  that  the  spiritual  court 
has  power  and  jurisdiction,  by  ecclesiastical  censures,  to 
compel  churchwardens  to  perform  their  duty  in  relation  to 
the  repairs  of  the  church ;  to  compel  the  parishioners  to 
perform  their  duty  in  providing  a  means  to  make  such 
repairs ;  and  after  a  legal  rate  has  been  imposed,  to  compel 
each  individual  to  contribute  the  sum  assessed  upon  him. 
But  if  a  custom  or  prescription  comes  in  question,  or  if  the 
ecclesiastical  court  takes  upon  itself  the  construction  of 
statute  law,  and  decides  contrary  to  the  construction  which 
i«  put  upon  the  statute  by  the  temporal  courts;  or  if  the 
ecclesiastical  court,  which  is  bound  to  declare  the  common 
law  in  the  same  manner  as  the  common  law  courts  would 
do,  declares  it  otherwise,  then  the  jurisdiction  of  the  com- 
mon law  courts  to  interfere  by  prohibition  immediately 


*  Thtobald  v.  Crichmor;  1  B.  &  Aid.  227. 

1  Lord  Demnan  in  Bnrder  v.  VeUy.  ■  3  Black.  Com.  112,  1)3. 
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Thus,  if  the  ecclesiastical  court  should  entertain  a  suit 
for  that  which,  although  called  a  rate  upon  the  libel,  is  in 
fact  a  burthen  imposed  on  the  parishioners  by  persons  who 
had  no  authority  to  impose  it,  upon  the  principles  of  the 
common  law,  the  Court  of  Queen  s  Bench  is  bound  to  in- 
terfere. And  it  may  be  laid  down  generally  that  in  every 
case  in  which,  according  to  what  is  said  in  this  chapter, 
the  rate  would  be  considered  illegal,  the  Court  of  Queen's 
Bench  would  be  bound  to  interfere  and  to  prohibit  the 
ecclesiastical  court,  if  that  court  should  be  proceeding  to 
deal  with  and  enforce  the  rate  as  if  it  were  legal. 

This  power  of  prohibition  may  therefore  in  some  cases 
prevent  the  enforcement  of  the  rate  by  the  spiritual  court; 
while,  on  the  other  hand,  the  Court  of  Queen's  Bench  has 
no  power  to  enforce  a  church  rate  at  common  law ;  but 
the  prevention  is  only  in  the  particular  cases  and  on  par- 
ticular grounds ;  the  general  enforcement  of  church  rates, 
when  legal,  remains  a  matter  of  sole  and  exclusive  juris- 
diction of  the  spiritual  courts. x 

*  For  the  preceding  observations  see  generally  the  judgment  of  Sir  N.  Tiodal 
in  the  Exchequer  Chamber  in  Vetey  v.  Burder. 
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OF  BENEFICES  AND  THINGS  INCIDENT 
THERETO. 


CHAPTER  I. 


OF  THE  MANNER  IN  WHICH  COMPLETE  POSSESSION 
OP  A  BENEFICE  IS  TO  BE  OBTAINED. 


Section  1. 

Of  Advowsons  and  Presentations. 

Of  the  law  respecting  advowsons  and  presentations  gene-  Advowtont 
rally  there  is  much  which  appears  foreign  to  the  purposes  w'«^  reference 
of  our  present  work,  and  which  might  seem  more  proper  ^om^vout 
to  be  spoken  of  in  a  treatise  on  incorporeal  hereditaments,  the  right  U  ex* 
An  advowson  has  been  called  a  reversionary  right  to  be  ercised. 
exercised  in  favour  of  another  person,  which  other  person 
must  be  an  ecclesiastic.     In  the  following  pages,  therefore, 
it  will  be  endeavoured,  so  far  as  possible,  to  consider  this 
subject  only  as  it  affects  the  clergyman  or  the  party  in 
whose  favour  the  right  is  exercised.     For  the  many  ques- 
tions that  may  occur  or  have  occurred  between  parties 
claiming  to  exercise  such  right,  we  must  refer  generally  to 
those  works  that  have  treated  on  incorporeal  heredita- 
ments. 

In  the  early  ages  of  Christianity  the  nomination  to  all  origin  of  ad- 
ecclesiastical  benefices  belonged  to  the  Church.  When  the  vowsom. 
piety  of  some  lords  induced  them  to  build  churches  upon 
their  estates,  and  to  endow  them  with  glebe  lands,  or  to  ap- 
propriate the  tithes  of  neighbouring  lands  to  their  support, 
the  bishops,  from  a  desire  of  encouraging  such  pious  under- 
takings, permitted  those  lords  to  appoint  whatever  clergy- 
man they  pleased  to  officiate  in  such  churches,  and  receive 
the  emoluments  annexed  to  them,  reserving,  however  a 
power  to  themselves  to  judge  of  the  qualifications  of  those 
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Description  of 
advowson. 


Advocatio  at*. 
diitatis  tccU- 


Rights  of  pre- 
sentation tod 
of  nomination 
distinct   . 


Rights  of  tins- 
tees  and  mort- 
gagees. 


Advowsons 
appendant. 


who  were  thus  nominated.*  This  practice,  which  was  ori- 
ginally a  mere  indulgence,  became  in  process  of  time  a 
right ;  and  all  those  who  had  either  founded  or  endowed 
a  church  claimed  and  exercised  the  exclusive  privilege  of 
presenting  a  clerk  to  the  bishop  whenever  the  church 
became  vacant.5 

An  advowson  is  therefore  a  right  of  presentation  to  a 
church  or  ecclesiastical  benefice ;  the  word  being  derived 
from  advocatio,  which  signifies  in  clientelam  recipere;  for 
in  former  times  the  person  to  whom  this  right  belonged 
was  called  advocates  ecclesia*,  because  he  was  bound  to 
defend  and  protect  both  the  rights  of  the  church  and  the 
incumbent  clerks  from  oppression  and  violence;  hence 
the  right  of  presentation  acquired  the  name  of  advowson, 
and  the  person  possessed  of  this  right  was  called  the  patron 
of  the  church.0 

Lord  Coke  says  there  may  be  several  patrons  and  two 
several  incumbents  in  one  church ;  the  one  of  the  one 
moiety,  and  the  other  of  the  other  moiety  ;  and  one  part, 
as  well  of  the  church  as  of  the  town,  allotted  to  the  one, 
and  the  other  part  thereof  to  the  other,  which  is  called 
advocatio  medietatis  ecclesia.6 

The  right  of  presentation  and  that  of  nomination  to  a 
church  are  sometimes  confounded ;  but  they  are  distinct 
things.  Presentation  is  the  offering  a  clerk  to  the  bishop, 
nomination  is  the  offering  a  clerk  to  the  patron.  These 
rights  may  exist  in  different  persons  at  the  same  time. 
Thus  a  person  seised  of  an  advowson  may  grant  to  A.  and 
his  heirs  that  whenever  the  church  becomes  vacant  he  will 
present  to  the  bishop  such  person  as  A.  or  his  heirs  shall 
nominate.  This  is  a  good  grant,  and  the  person  to  whom 
the  right  of  nomination  is  thus  granted,  is,  to  most  pur- 
poses, considered  as  patron  of  the  church.* 

Where  the  legal  estate  in  an  advowson  is  vested  in 
trustees,  they  have  the  right  of  presentation  in  them ;  bat 
the  right  of  nomination  is  in  the  cestui  que  trust  So  in 
the  case  of  a  mortgagee  of  an  advowson,  the  mortgagee 
has  the  right  of  presentation,  but  the  mortgagor  has  the 
right  of  nomination. 

Advowsons  are  either  appendant  or  in  gross.  The  right 
of  presentation,  which  was  originally  allowed  to  the  per- 
sons who  built  or  endowed  a  church,  became  by  degrees 
annexed  to  the  manor  on  which  it  was  erected,  for  the 
endowment  was  supposed  to  be  parcel  of  the  manor,  and 
held  of  it;  therefore  it  was  natural  that  the  right  ofpre- 

»  1  Inst.  17  b,  1 19  b ;  Wats.  64.  *  Cruise's  Dig.  tit  mi.  c  1. 

«  I  Inst.  17  b.  *  Ibid.  •  Plowd.  62$;  Wats.  90. 
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sentation  should  pass  with  the  manors,  from  whence  the 
advowson  was  said  to  be  appendant  to  the  manor,  being 
so  closely  annexed  to  it  that  it  passed  as  incident  thereto 
by  a  grant  of  the  manor. 

Where  the  property  of  an  advowson  has  been  once  se-  In  gross. 
parated  from  the  manor  to  which  it  was  appendant  by  any 
legal  conveyance,  it  is  then  called  an  advowson  in  gross, 
and  never  can  be  appendant  again,  except  in  a  few  parti- 
cular cases,  which  will  be  mentioned  hereafter/ 

Advowsons  are  also  presentative,  collative,  and  donative.  Preseniative. 
An  advowson  presentative  is  that  which  has  been  already 
described,  namely,  where  the  patron  has  a  right  of  presen- 
tation to  the  bishop  or  ordinary,  and  also  to  demand  of 
him  to  institute  his  clerk,  if  duly  qualified.8 

An  advowson  collative  is  where  the  bishop  and  patron  Collative. 
are  one  and  the  same  person.     In  which  case,  as  the  bishop 
cannot  present  to  himself,  he  does,  by  the  one  act  of  colla- 
tion or  conferring  the  benefice,  the  whole  that  is  done  in 
common  cases  by  both  presentation  and  institution. 

An  advowson  donative  is  where  the  king,  or  any  subject  Adfowstnt  do- 
by  his  license,  founds  a  church  or  chapel,  and  ordains  that  nal,?e- 
it  shall  be  merely  in  the  gift  or  disposal  of  the  patron,  sub- 
ject to  his  visitation  only,  not  to  that  of  the  ordinary,  and 
vested  absolutely  in  the  clerk,  by  the  patron's  deed  of  do- 
nation, without  presentation,  institution  or  induction.11 

And  this  last  is  said  to  have  been  anciently  the  only 
way  of  conferring  ecclesiastical  benefices  in  England ;  the 
method  of  institution  by  the  bishop  not  being  established 
more  early  than  the  time  of  Archbishop  Beckett,  in  the 
reiffn  of  Henry  II.  And  therefore,  though  Pope  Alex- 
ander HI.,  in  a  letter  to  Beckett,  severely  inveighs  against 
thepratxzconsuetudo,  as  he  calls  it,  of  investiture  conferred 
by  tne  patron  only,  this  however  shows  what  was  then  the 
common  usage.  Others  contend  that  the  claim  of  the 
bishops  to  institution  is  as  old  as  the  first  planting  of  Chris- 
tianity in  this  island ;  and  in  proof  of  it  they  allege  a  letter 
from  the  English  nobility  to  the  pope,  in  the  reign  of 
Henry  III.,  recorded  by  Matthew  raris,  which  speaks  of 
presentation  to  the  bishop  as  a  thing  immemorial.  The 
truth  seems  to  be,  that,  wnere  the  benefice  was  to  be  con- 
ferred on  a  mere  layman,  he  was  first  presented  to  the 
bishop,  in  order  to  receive  ordination,  who  was  at  liberty 
to  examine  and  refuse  him :  but  where  the  clerk  was 
already  in  orders,  the  living  was  usually  vested  in  him  by 
the  sole  donation  of  the  patron ;  till  about  the  middle  of 
the  twelfth  century,  when  the  pope  and  his  bishops  endea- 

'  Crane's  Dig.  tit  xii.  c.  1.  i  2  Black.  Com.  22.  h  Ibid. 
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voured  to  introduce  a  kind  of  feodal  dominion  oyer  eccle- 
siastical benefices,  and  in  consequence  of  that  began  to 
claim  and  exercise  the  right  of  institution  universally,  as  a 
species  of  spiritual  investiture.1 
May  become  But  advowsons  donative  are  not  regarded  with  any 

presentable.  favour  by  the  law,  which  loves  uniformity;  and  therefore, 
if  the  patron  of  an  advowson  donative  once  presents  to  the 
ordinary,  and  allows  of  the  admission  and  institution  of  his 
clerk  thereon,  he  thereby  renders  his  church  always  pre- 
sentable, and  it  will  never  afterwards  be  donative.  But  if 
a  stranger,  who  has  no  title,  presents  a  clerk  to  the  ordi- 
nary, who  is  instituted  and  inducted,  this  will  not  render 
the  donative  presentable.* 

If  a  donative  should  receive  augmentation  from  Queen 
Anne's  Bounty,  which  it  cannot  do  without  the  consent  of 
the  patron  under  his  hand  and  seal,  it  becomes  liable  to 
lapse,  and  subject  to  the  visitation  and  jurisdiction  of  the 
ordinary  as  a  presentative  living.1 
How  advowsons      An  advowson  appendant  may  be  aliened  by  any  kind  of 
appendant  or  in  conveyance  that  transfers  the  manor  to  which  it  is  appen- 
f[iened.ay  **      dant.    An  advowson  in  gross  may  also  be  aliened ;  but 
being  an  incorporeal  hereditament,  and  not  lying  in  manual 
occupation,  it  does  not  pass  by  livery,  but  must  always 
have  been  granted  by  deed ;  and  although  the  law  does  not 
consider  the  exercise  of  the  right  of  presentation  as  of  any 
pecuniary  value,  or  a  thing  for  which  a  price  or  compensa- 
tion ought  to  be  accepted,  yet  the  general  right  to  present 
is  considered  as  valuable,  and  an  object  of  sale,  which  may 
be  conveyed  for  a  pecuniary  or  other  good  consideration.81 
Particularestate      Where  a  person  has  only  a  particular  estate  in  a  manor 
in  advowson       to  which  an  advowson  is  appendant,  he  can  of  course  only 
appendant.        alien  the  advowson  for  so  long  as  his  estate  shall  continue. 
A  tenant  in  tail  of  a  manor  to  which  an  advowson  was 
appendant,  granted  the  next  avoidance  of  the  advowson, 
and  died :  the  issue  entered  on  the  manor,  and  the  gnat 
was  held  to  be  void.n 

And  so,  in  another  case,  tenant  in  tail  and  his  son  joined 
in  a  grant  of  the  next  avoidance  of  a  church :  the  tenant 
in  tail  died.  It  was  adjudged  that  the  grant  was  void 
against  the  son  and  heir  that  joined  in  the  grant,  because 
he  had  nothing  in  the  advowson  at  the  time  of  the  grant, 
neither  in  possession  nor  right,  nor  in  actual  possibility.0 
Advowson  in  It  is  said  by  Lord  Coke,  that  an  advowson  is  assets  to 

gross  is  assets    satisfy  a  warranty ;  but  that  an  advowson  in  gross  is  not 

for  payment  of  J  J  7  ° 

debts-  «  2  Black.  Com.  23.  k  Ibid. ;  Wats.  170 ;  1  Inst.  344  d. 

i  1  Geo.  1,  s.  2,  c.  10.  »  CrispSt  case,  Cro.  Elis.  164 ;  Cruise,  iW. 

»  Bwlet  v.  Walker,  I  ML  Ab.  343.  •  Wj9$T$  eon,  Hob.  45. 
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extendible  upon  a  writ  of  elegit,  because  no  annual  value 
can  be  set  upon  it.  It  has,  however,  been  determined  that 
an  advowson  in  gross,  whether  the  proprietor  has  a  legal 
or  an  equitable  interest  therein,  is  assets  for  payment  of 
debts,  and  will  be  directed  to  be  sold  by  the  Court  of 
Chancery  for  that  purpose. 

John  Tong  being  indebted  to  several  persons,  by  judg- 
ment, bond  and  simple  contract,  in  great  sums  of  money, 
died  intestate,  seised  in  fee,  among  other  things,  of  the 
trust  of  an  advowson  in  gross.  Upon  a  bill  filed  by  the 
creditors  of  John  Tone,  praying  a  sale  of  his  real  estate  for 
the  payment  of  his  debts,  a  question  arose  whether  this 
advowson  was  assets.  Lord  King  decreed  that  it  was,  and 
should  be  sold  for  the  payment  of  Tone's  debts.  On  an 
appeal  from  this  decree  to  the  House  of  Lords,  it  was  in- 
sisted by  the  appellants  that  this  advowson  was  not  assets 
at  law,  or  liable  to  the  demands  of  any  of  the  creditors  of 
Tong;  because  at  law  no  inheritance  was  liable  to  any  exe- 
cution that  was  not  capable  of  raising  some  profits  towards 
satisfaction  of  the  debt,  which  an  advowson  was  not.  On 
the  other  side  it  was  contended  that,  at  common  law,  an 
advowson  in  fee  was  an  hereditament  descendible  to  the 
heir,  valuable  in  itself,  and  saleable,  and  even  capable,  if 
necessary,  of  having  an  annual  value  put  upon  it,  and  was 
therefore  legal  assets  in  the  hands  of  the  heir.  The  decree 
was  affirmed,  with  the  concurrence  of  all  the  judges.1* 

An  advowson  may  not  only  be  alienated  for  ever,  or  for  Partial  estates 
life  or  for  years,  but  it  may  lie  divided,  and  a  lesser  estate  in  advowson*. 
or  right  in  it  may  be  granted;  for  .an  advowson  being  a  Right  of  presen- 
right  to  present  or  appoint  whenever  the  church  is  vacant,  tation« 
that  rignt  may  be  granted  for  one  turn,  or  for  as  many 
turns  as  the  grantor  may  choose ;  after  which  it  shall  revert 
to  him  again.    The  right  to  the  next  presentation  there- 
fore is  often  found  separated  from  the  advowson,  but  it  is 
nevertheless  a  part  of  the  latter  estate,  although  tempo- 
rarily severed  from  it,  and  existing  in  a  different  party .^ 
If  the  crown  acquires  a  right  to  present  to  a  church,  that  where  the 
is  not  considered  as  the  next  presentation,  so  that  the  right  c.rown  acquif^« 
of  a  grantee  of  the  next  presentation  should  be  thereby  ng  l     preseD  * 
prejudiced,  but  such  grantee  is  to  have  the  next  presenta- 
tion, upon  the  avoidance  by  the  presentee  of  the  crown. 
Sir  K.  Clayton  being  seised  in  fee  of  an  advowson,  the 
church  being  then  full,  by  a  deed  poll  granted  to  M.  Ken- 
rick,  his  executors,  &c,  the  next  presentation,  donation, 
and  free  disposition  of  the  said  church,  as  fully,  freely  and 

*  Tong  t .  RM*$o*t  3  Via.  Abr.  144 ;  1  Brown's  P.  C.  1 14. 

*  Crtftj***  case,  Cro.  Eliz.  164 ;  Cruise,  ibid. 
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Who  may  exer- 
cise the  right  of 
presentation. 


When  the  right 
devolves  to  the 
executor  or  heir. 


Distinction 
where  the  id- 
vowaon  is  pre- 
seotstive  or 
donative. 


entirely,  as  the  said  Sir  K.  Clayton  or  his  heirs.    The 
person  who  was  then  incumbent  was  made  Bishop  of  Ro- 
chester, whereby  the  church  became  vacant ;  and  the  king, 
by  reason  of  his  royal  prerogative,  acquired  a  right  to  pre- 
sent a  fit  person  to  the  said  church.     It  was  contended 
that,  in  the  event  that  had  happened,  this  grant  became 
void ;  that  in  the  case  of  Woodley  v.  Episc.  Exeter,  it  was 
held  the  grantee  of  the  next  avoidance  must  have  the  next 
or  none  at  all,  and  must  lose  his  right  by  the  intervention 
of  the  prerogative,  on  the  promotion  of  the  incumbent  to  a 
bishopric.     On  the  other  side  it  was  argued  that  the  autho- 
rity of  the  case  of  Woodley  v.  Episc.  Exeter  was  expressly 
contradicted  by  the  note  in  the  margin  of  Dyer,  228  b, 
which  was  apparently  the  same  case,  where  it  was  stated 
to  have  been  resolved  by  the  court,  that  the  grantee  should 
have  the  next  avoidance  after  the  prerogative  presentation, 
because  that  was  the  act  of  the  law,  and  the  prerogative  of 
the  king,  which  excluded  him  from  the  first  presentation, 
injured  no  one.    The  Court  of  Common  Pleas  held  that  the 
grantee  of  the  next  presentation  should  present  on  the  next 
vacancy  occasioned  by  the  death  or  resignation  of  the 
king's  presentee.    This  judgment  was  affirmed  by  the  Court 
of  King's  Bench,  and  afterwards  by  the  House  of  Lords, 
with  the  assent  of  the  judges/ 

With  respect  to  the  persons  capable  of  exercising  the 
right  of  presentation,  aft  those  who  are  seised  in  fee  sun- 
pie,  fee  tail,  or  for  life,  or  possessed  of  a  term  for  years,  of 
a  manor  to  which  an  advowson  is  appendant,  or  of  an 
advowson  in  gross,  may  present  to  the  church.  And 
where  a  person  is  entitled  to  an  advowson  in  right  of  his 
wife,  he  must  present  in  his  own  name  and  that  of  his  wife, 
and  not  in  his  own  name  only,  in  right  of  his  wife. 

Where  a  person  is  seised  of  an  advowson,  and  the  church 
becomes  vacant  in  his  lifetime,  if  he  dies  before  he  has  pre- 
sented, the  right  of  presentation  devolves  to  his  executors 
or  administrators,  because  it  is  considered  as  chattel  real. 
But  if  the  incumbent  of  a  church  be  also  seised  in  fee  of 
the  advowson  of  the  same  church,  and  dies,  the  right  to 
present  will  devolve  to  his  heir,  and  not  to  his  executor; 
for  the  avoidance  and  descent  to  the  heir  happening  at  the 
same  instant,  the  title  of  the  heir  shall  be  preferred,  as  the 
most  ancient  and  worthy. 

If  a  person  seised  of  an  advowson  dies  after  avoidance, 
and  before  he  has  presented,  in  some  cases,  as  stated  above, 
the  right  devolves  upon  the  executor ;  in  others  upon  the 

«■  Vide  R.  v.  Ep.  London,  1  Show.  R.  441  j  6  T.  R.  439, 778 ;  Cro.  JacfiH i 
8  Bro.  P.  C.  71  ;  2  H  Black.  R.  324. 
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heir  or  other  person  entitled  to  the  advowson.  Upon  this 
subject  a  distinction  must  be  observed  where  the  advow- 
son is  presentative  or  donative,  and  where  it  is  in  lay  or 
ecclesiastical  hands.  Where  the  advowson,  either  in  gross 
or  appendant,  is  presentative  and  in  lay  hands,  if  the  per- 
son seised  of  the  advowson  dies  after  avoidance,  and  before 
presentation,  the  right  devolves  upon  his  executor.  But 
if  the  advowson  be  donative,  the  right  will  devolve  upon 
the  heir. 

Lord  Coke  says,  a  guardian  in  socage  of  an  infant  seised  An  infant  of 
of  a  manor,  to  which  an  advowson  is  appendant,  shall  not  JJjJJ,**^10** 
present  to  the  church,  because  he  can  tate  nothing  for  the  pj^ent.6  °f 
presentation  for  which  he  may  account  to  the  heir ;  and 
therefore  the  heir  shall  in  that  case  present,  of  what  age 
soever  he  be.    This  doctrine  is  now  fully  established ;  and 
in  the  following  case  it  was  determined,  that  an  infant 
who  was  not  a  year  old  might  nominate  or  present  to  a 
church. 

Cyrill  Arthington  conveyed  an   advowson  to  trustees,  Caaeofri^ht 
upon  trust  to  present  such  son  of  a  particular  person  as  of  "^^{J011 
snould  be  capable  of  taking  the  same,  when  the  church  ^Infant,  and 
became  void ;  and  if  that  person  bad  no  son  qualified  to  allowed, 
take  the  living  at  that  time,  then  in  trust  to  present  such 
person  as  the  grantor,  his  heirs  or  assigns,  should  appoint; 
and  in  default  of  such  nomination  by  the  grantor  or  his 
assigns,  that  the  trustees  should  present  a  person  of  their 
own  choosing.     The  grantor  died,  leaving  his  son  and  heir 
an  infant  of  six  months'  old.     The  living  became  vacant ; 
and  the  person  named  in  the  deed  having  then  no  son 
capable  of  taking  the  living,  the  guardian  of  the  son  took 
him  in  his  arms,  and  guided  his  pen  in  making  his  mark ; 
and  made  him  seal  a  writing,  whereby  one  Hitch  was 
nominated  and  appointed  to  the  trustees,  in  order  to  be 
presented  by  them  to  the  living.    The  trustees  supposing 
the  plaintiff,  as  an  infant,  unable  to  make  such  an  ap- 
pointment, refused  to  present  Mr.  Hitch ;  upon  which  the 
infant  brought  his  bill  against  the  trustees,  to  have  them 
execute  their  trust  in  presenting  his  nominee. 

Lord  King  said, — An  infant  of  one  or  two  years  old  may 
present  at  law ;  then  why  may  they  not  nominate  ?  Does 
the  putting  a  mark  and  seal  to  a  nomination  require  more 
discretion  than  to  a  presentation  ?  The  guardian  is  sup- 
posed to  find  a  fit  person,  and  the  bishop  to  confirm  his 
choice;  and  if  this  is  permitted  in  law,  why  should  a  court 
of  equity  act  otherwise  in  equitable  estates.  Decree  for 
the  plaintiff. 
Upon  this  case  it  has  been  observed  that,  although  the 
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decision  removes  all  doubts  as  to  the  legal  right  of  an  infant 
of  the  most  tender  age  to  present,  still  it  remains  to  be  seen 
whether  the  want  of  discretion  would  not  induce  a  court  of 
equity  to  control  the  exercise,  where  a  presentation  was 
obtained  from  an  infant  without  the  concurrence  of  the 
guardian.  But  a  court  of  equity  would  rather  look  to  the 
interests  and  advantages  of  the  infant  than  to  the  right  of 
the  guardian,  and  would  be  guided  by  that  principle  if  it 
interfered  to  control  the  exercise  of  the  right,  whether  the 
presentation  had  been  obtained  by  the  guardian  or  any 
other. 

Joint  tenants.  Where  an  advowson  is  held  in  joint  tenancy,  all  the 
joint  tenants  must  join  in  making  the  presentation,  as  in 
the  case  of  an  advowson  vested  in  trustees  and  their  heirs. 

Coparceners.  And  this  is  also  the  case  with  coparceners,  to  whom  an 

advowson  has  descended ;  but  with  them  there  is  this  far- 
ther rule,  that,  if  they  cannot  agree  to  present  jointly,  the 
eldest  sister  shall  have  the  first  turn,  the  second  the  next, 

May  assign  their  and  so  of  the  rest  according  to  their  seniority.    And  thk 

turn.  privilege  extends  not  only  to  the  heirs,  but  also  to  the 

assignees  of  each  coparcener,  whether  they  acquire  a  por- 
tion of  the  estate  by  conveyance  or  by  the  act  of  law;  as 
tenant  by  the  courtesy,  who  shall  have  the  same  privilege 
of  presenting  in  turn,  as  his  wife  would  have  had  if  she 
had  been  alive.  And  this  was  so  decided  in  the  following 
case. 

The  estate  of  an  advowson  descended  to  two  daughters 
as  coparceners ;  the  church  became  vacant  twice  in  their 
time,  and  both  joined  in  presentation ;  the  eldest  married, 
settled  her  estate  in  the  common  way,  and  died.  A  ya- 
cancy  happening,  the  husband  of  the  eldest,  entitled  to  her 
estate  as  tenant  by  the  curtesy,  or  under  the  settlement, 
claimed  to  present.  The  question  was,  whether  the  alter- 
nate turn  of  presentation  among  coparceners  continued  to 
the  grantee :  that  is,  whether  the  persons  to  whom  it  was 
conveyed  were  to  be  considered  as  enjoying  the  same  pri- 
vileges of  presenting  in  turn,  as  the  sisters  and  parceners, 
if  they  had  their  own  estate/  Mr.  Baron  Clarke  was 
clearly  of  opinion,  upon  the  authority  of  the  passage  in  2 
Inst.  365,  that  the  husband  of  the  eldest  sister  was  entitled 
to  the  presentation. 

Where  an  advowson  descends  to  coparceners,  though 
one  present  twice,  and  thereby  usurps  upon  her  coheiress, 
yet  she  that  was  negligent  shall  not  be  barred,  but  another 
time  shall  have  her  turn  to  present  when  it  falls.'  And 
Lord  Coke,  in  his  comment  on  this  statute,  says,  "  If  * 

'  BulUr  v.  Epu.  Enter,  1  Ves.  340.  *  Stat.  Wests.  2,  c.  5. 
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stranger  usurps  in  the  turn  of  any  of  them,  this  does  not 
pat  her  sister  out  of  possession,  in  respect  of  the  privity  of 
estate,  no  more  than  if  one  coparcener  take  the  whole 
profits."' 

There  were  four  coparceners  of  an  advowson.  The 
first  daughter  presented  to  the  first  avoidance ;  the  second 
daughter  to  the  second ;  on  a  third  avoidance,  a  stranger 
usurped  on  the  third  daughter,  and  presented :  the  pre- 
sentee was  instituted  and  inducted,  and  died.  The  fourth 
shall  not  lose  her  turn  by  the  third  daughter's  suffering  a 
stranger  to  present  by  usurpation,  but  shall  present  to  that 
avoidance.* 

Where  a  person  mortgages  an  advowson,  the  legal  right  Mortgagor  of 
to  present  is  transferred  to  the  mortgagee ;  yet  he  cannot  »dfowMn  may 
present  a  clerk  of  his  own  choice,  whether  the  advowson  nomma  ** 
be  appendant  or  in  gross.     For  since  the  presentation  is 
gratuitous,  and  the  mortgagee  cannot  account  for  any  be- 
nefit from  it,  a  court  of  equity  will  compel  him  to  present 
the  nominee  of  the  mortgagor. 

A  petition  was  presented  on  behalf  of  a  mortgagor,  that 
the  mortgagee  of  a  naked  advowson  might  accept  of  his 
nominee,  and  present  him  upon  an  avoidance,  the  incum- 
bent being  dead.  It  was  insisted  for  the  mortgagee,  that 
as  there  was  a  large  arrear  of  interest,  he  ought  to  present, 
if  any  advantage  accrued  from  it ;  and  the  case  in  Peer 
Williams  was  cited,  where  the  plaintiff's  father,  being 
possessed  of  a  ninety-nine  years'  term  of  the  advowson  of 
Eckington,  made  a  mortgage  thereof  to  the  defendant,  and 
in  the  mortgage  deed  was  a  covenant  that  on  every  avoid- 
ance of  the  church  the  mortgagee  should  present;  m  which 
the  court  gave  no  opinion,  but  seemed  to  incline  that  the 
mortgagee  had  a  right  to  present.2  Lord  Hardwicke  was 
of  opinion  that  the  mortgagor  ought  to  nominate ;  and  that 
it  was  not  presumed  any  pecuniary  advantage  was  made 
of  a  presentation.  He  observed  that  these  were  indifferent 
securities,  but  the  mortgagee  should  have  considered  it 
before  he  lent  his  money :  and,  instead  of  bringing  a  bill 
of  foreclosure,  as  he  had  done  in  this  case,  should  have 
prayed  a  sale  of  the  advowson.  The  next  day  he  men- 
tioned that  he  was  not  clear  as  to  this  point ;  and  that  he 
had  looked  into  the  case  of  Gardiner  v.  Griffiths,  accord- 
ing to  the  statement  of  it  in  the  House  of  Lords,  where  the 
decree  of  Lord  King  was  affirmed,  and  said  that  was  a 

1  2  Inst  365. 

■  Com.  Dig.  ibid. ;  Barker  v.  Lomax,  Willcs,  R.  659 ;  Bro.  Ab.  tit.  Quare 
impedit. 
*  Gardiner  t.  Griffith,  2  Peer  Williams,  404. 
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Presentation 
and  nomination. 


Bankrupt  may 
present  upon  an 
aroidaoce  be- 
fore the  ad  vow* 
son  is  sold. 


Persons  who 
may  not  exer- 
cise the  right. 
Aliens. 


Outlaws. 


Lunatics. 


mixed  case ;  and  that  he  doubted  himself  whether  a  cove- 
nant, that  the  mortgagee  should  present,  as  was  the  case 
there,  was  not  void;  being  a  stipulation  for  something 
more  than  the  principal  and  interest ;  and  the  mortgagee 
could  not  account  for  the  presentation.  The  question  was 
adjourned  for  farther  consideration  to  the  next  day  of 
petitions,  when  the  mortgagee,  not  being  able  to  find  any 
precedent  in  his  favour,  gave  up  the  point  of  presenting; 
and  an  order  was  made  that  the  mortgagor  should  be  at 
liberty  to  present,  and  the  mortgagee  was  obliged  to  accept 
of  the  mortgagor's  nominee.* 

And  so,  where  the  legal  estate  in  an  advowson  is  vested 
in  trustees,  they  have  the  legal  office  of  presenting  the  clerk; 
but  the  cestui  que  trust,  or  beneficial  owner,  has  the  right  of 
nominating  to  the  vacant  benefice. 

And  these  two  last  cases  of  trustees  and  mortgagees  ex- 
emplify the  difference  and  distinction  between  the  right  of 
presentation  and  nomination.  These  terms  are  often  used 
as  synonymous ;  for  where  the  legal  and  beneficial  estates 
are  not  separated,  but  exist  in  the  same  person,  as  in  ordi- 
nary cases,  only  one  act  is  done,  which  is  correctly  termed 
presentation;  out  when  the  legal  and  beneficial  estates 
exist  in  different  parties,  as  in  the  above  cases,  each  has 
his  office  to  perform;  two  acts  are  necessary;  and  one 
party  must  nominate,  in  order  that  the  other  may  present 

It  has  been  held,  that  if  a  patron  of  a  church  is  a  bank- 
rupt, and  the  church  becomes  void  before  the  advowson  is 
sold  under  the  commission,  the  bankrupt  shall  present,  or 
nominate  to  the  church,  and  the  assignees  of  the  bankrupt 
are  authorised  to  execute  all  powers  which  the  bankrupt 
could  legally  execute  for  his  own  benefit,  except  the  right 
of  nomination  to  any  ecclesiastical  benefice.  As  the  void 
turn  cannot  be  sold,  it  is  not  assets  for  the  benefit  of  the 
creditors.* 

With  respect  to  the  persons  who  are  disabled  from  pre- 
senting to  a  church,  none  but  natural  born  subjects  can 
exercise  this  right.  Therefore,  if  an  alien  purchases  an 
advowson,  and  the  church  becomes  vacant,  the  crown  shall 
have  the  presentation.* 

Where  a  person  seised  of  an  advowson  is  outlawed,  and 
the  church  becomes  vacant  while  the  outlawry  is  in  force, 
such  person  is  disabled  from  presenting,  and  the  avoidance 
is  forfeited  to  the  crown.b 

A  lunatic  cannot  present  to  a  church,  nor  can  his  com- 
mittee.    But  the  Lord  Chancellor,  by  virtue  of  the  general 


J  Mackenzie  v.  Robinxm,  3  Atk.  559. 


•  Wats.  106. 


Ibid. 


»>  Cruise's  Dig.  tit  xzi.  c.  2. 
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authority  delegated  to  him  by  the  crown,  presents  to  all 
livings  whereof  lunatics  are  patrons,  whatever  the  value  of 
them  may  be:  generally,  however,  giving  it  to  one  of  the 
family.  Doctor  Woodeson  says  this  right  was  first  asserted 
by  Lord  Talbot,  whose  example  has  been  followed  by  all 
bis  successors.6 

By  the  statute  1  W.  &  M.  sess.  1,  c.  26,  every  person  Roman  Cttho- 
who  shall  refuse  or  neglect  to  subscribe  the  declaration  lics- 
mentioned  in  an  act  of  that  parliament,  intituled  "An  Act 
for  the  better  securing  the  Government  by  disarming  Pa- 
pists," shall  be  disabled  to  make  any  presentation  to  a 
oenefice.  And  the  chancellor  and  scholars  of  the  univer- 
sities of  Oxford  and  Cambridge  shall  have  such  presenta- 
tion. 

The  presentation  to  the  livings  situated  south  of  the 
Trent  belong  to  Oxford ;  and  those  situated  north  of  that 
river  belong  to  Cambridge.*1 

By  the  third  section  of  this  statute,  the  trustees  of  Trustees  of  Ro- 
Roman  Catholics  are  disabled  from  presenting  to  any  man  Catholics, 
benefice.  And  by  the  fourth  section,  such  trustees,  by 
presenting  without  giving  notice  of  the  avoidance  to  the 
vice-chancellor  of  the  university,  to  whom  the  presentation 
shall  belong,  within  three  months  after  the  avoidance,  be- 
come liable  to  a  penalty  of  500/. 

By  the  statute  12  Ann.  st.  2,  c.  14,  s.  1,  Roman  Catho- 
lics are  disabled  from  presenting  to  any  benefice,  and 
every  such  presentation  is  declared  void  to  all  intents 
and  purposes.     By  the  statute  1 1  Geo.  II.  c.  17,  s.  6,  every 

Knt  made  of  any  advowson  or  right  of  presentation,  col- 
on, nomination,  or  donation  to  any  benefice,  by  any 
person  professing  the  Catholic  religion,  or  by  any  mort- 
gagee or  trustee  of  such  person,  shall  be  null  and  void, 
unless  it  be  for  valuable  consideration  to  a  Protestant  pur- 
chaser. 

The  above  restrictions  on  the  rights  of  Roman  Catholic  Restrictions  on 
subjects  remain  in  full  force,  notwithstanding  the  act  com-  lhc  ri5.h!l0rRo" 
monly  called  the  Catholic  Emancipation  Act;  for  it  ex-  lfflnn  force.** 
pressly  provided,  that  nothing  therein  contained  shall 
extend  to  enable  any  person,  otherwise  than  he  was  then 
by  law  enabled,  to  exercise  any  right  of  presentation  to 
any  ecclesiastical  benefice  whatsoever,  or  to  repeal,  vary, 
or  alter  in  any  manner  the  laws  then  in  force  in  respect  to 
the  right  of  presentation  to  any  ecclesiastical  benefice.6 

But  where  a  Roman  Catholic  and  a  Protestant  are  co- 
patrons  of  an  advowson,  the  right  of  presentation  is  in 
the  latter  alone;  for  the  statute  wltfch  gave  the  right  of 

e  Wood.  Lect,  vol.  L  409.        d  Cruise,  ibid.       •  10  Geo.  4,  c.  7,  s.  16. 
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presentation  to  the  universities,  only  gave  them  the  power 
to  present  in  a  case  where  by  the  recusancy  of  one  or  all 
of  the  patrons,  there  would  be  no  one  capable  of  exercising 
the  right,  when  the  whole  power  of  presentation  would 
devolve  to  them.  But  the  case  of  transfer,  where  some  or 
one  only  of  the  co-patrons  are  disabled,  is  either  a  casus 
omissus,  or  was  intended  to  have  been  excluded  by  the 
legislature/ 


Section  2. 

Of  Presentation,  Admission  and  Institution. 

The  nature  of  an  advowson  being  explained  to  be  a 
right  of  presentation,  we  next  come  to  inquire  in  what 
manner  this  right  is  to  be  exercised ;  for  four  things  are 
necessary,  before  the  party  in  whose  favour  this  right  has 
been  exercised  can  become  a  complete  incumbent :  these 
are,  1.  Presentation.  2.  Admission.  3.  Institution.  4.  In- 
duction. 
Presentation,  !•  Presentation  is  the  offering  a  clerk  by  the  patron  or 

what  it  is.  *  proprietor  of  an  advowson  to  the  ordinary ;  which  might 
formerly  have  been  done  either  by  word  or  writing,  but, 
since  the  Statute  of  Frauds,8  it  is  necessary  that  ail  pre- 
sentations be  in  writing,  and  a  presentation  in  writing  is  a 
kind  of  letter,  not  a  deed,  from  the  patron  to  the  bishop 
of  the  diocese  in  which  the  benefice  is  situated,  requesting 
him  to  admit  to  the  church  the  person  presented. 
May  be  revoked  A  presentation,  though  duly  made  in  all  respects,  may 
or  taried.  be  revoked  or  varied.    This  was  always  held  with  respect 

to  the  king,  but  was  doubted  as  to  lay  patrons.  It  ap- 
pears, however,  to  be  now  fully  settled,  that  a  lay  patron 
may  revoke  his  presentation  at  any  time.  Blackstone  has 
observed,  that  a  presentation  was  certainly  revocable  by 
the  principles  of  the  common  law,  because  it  vested  no 
right  in  any  one,  not  even  in  the  clerk  presented ;  for  if 
the  clerk  had  a  right,  the  law  would  give  him  a  remedy  to 
recover  it  when  invaded.  There  was,  however,  no  species 
of  common  law  action  open  or  competent  to  a  clerk  to  re- 
cover a  presentation,  when  obstructed  by  the  patron  only. 
Confers  no  in-  And  it  was  said,  arguendo,  in  the  House  of  Lords,  that  a 
terest  presentation  conferred  no  interest  whatever.11 

Person  pre-  No  person  is  capable  of  being  admitted  to  any  parsonage, 

sented  must  be    vicarage,  benefice,  or  other  ecclesiastical  dignity,  promo- 


ters. f  Edwards  v.  Bhhop  of  Exeter,  5  Bing.  N.  S.  655.        f  29  Car.  2, c  3,s»4. 

*  Rogert  w.  HolM,  2  Black.  R.  1040;  1  B.  P.  C.  1 1? ;  Cruise,  ttt  iiic* 
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tion  or  preferment,  before  such  time  as  he  shall  be  ordained 
priest  in  the  form  and  manner  prescribed  in  the  Book  of 
Common  Prayer.  And  any  man  presuming  to  be  admitted, 
not  having  such  ordination,  is  to  forfeit  100/.' 

The  consequence  of  this  would  be,  that  no  person  can 
be  properly  presented,  until  he  is  of  the  age  of  twenty-four 
years  a$  the  least,  as,  before  that  age,  he  is  incapable  of 
being  ordained  priest 

There  does  not  seem,  however,  to  be  any  reason  why  a  At  what  time 
deacon,  or  even  a  layman,  may  not  be  presented,  provided  lhis "  neces" 
he  be  in  priest's  orders  at  the  time  of  admission,  or,  as  it  MTy* 
has  been  said,  at  the  time  of  institution.*    This  proposition 
however  has  been  controverted ; 1  but  the  cases  relied  upon 
to  disprove  it  are  not  cases  of  presentations  to  livings,  but 
to  the  mastership  of  a  school  or  lectureship."1    There 
exists  however  no  doubt,  but  that  the  party  must  be  in 
priest's  orders  before  the  time  of  institution. 

No  person  can  present  himself,  yet  if  he  offer  himself  to  A  person  not  to 
the  ordinary,  ana  pray  to  be  admitted,  such  admission  present  himself, 
may  be  good.    It  has  been  said,  that  the  regular  way  is 
to  make  over  the  right  to  some  other,  before  avoidance.0 

Whether  an  alien,  being  a  priest,  can  be  presented,  is  a  Aliens, 
matter  on  which  the  authorities  do  not  seem  to  agree. 
Lord  Coke  expressly  says,  "  upon  consideration  had  of  the 
statutes  3  Rich.  II.,  7  Hen.  IV.,  1  Hen.  V.,  6  Hen.  IV., 
4  Hen.  VI.,  if  an  alien,  or  stranger  born,  be  presented 
to  a  benefice,  the  bishop  ought  not  to  admit  him,  but  may 
lawfully  refuse  him,  which  we  have  added,  for  that  the 
abridgments  or  late  impressions  may  deceive  you.° 

When  the  party  has  been  thus  presented  to  the  bishop,  Examination  of 
the  bishop  is  to  judge  of  his  qualification,  and  whether  he  Parj7  p[?^te4 
is  a  fit  person  to  be  instituted.    By  the  ancient  laws  of  )y    e      op* 
the  church,  and  particularly  of  the  Church  of  England,  the 
four  things  in  which  the  bishop  was  to  have  full  satisfac- 
tion in  order  to  institution,  were,  1  •  Age.    2.  Learning. 
3.  Behaviour.    4.  Orders.* 

For  this  purpose,  therefore,  the  party  presented  may  be 
examined  by  the  bishop.  And  though  it  is  not  usual,  in 
ordinary  cases,  for  the  bishop  to  insist  on  examining  a 
clergyman  who  is  already  in  orders,  yet  the  power  undoubt- 
edly exists,  and  there  may  be  very  many  cases  in  which  the 
exercise  of  it  would  be  proper. 

*  14  Car.  2,  c.  4.  M  Bom's  E.  L.  145.  »  Rogers'!  E.  L.  454. 
■»  Vide  Attorney-General  v.  Wyiclifi,  1  Vet.  sen.  79 ;  R.  ? .  ArtMMup  of 

Cmnfrbury,  16  East,  117. 

•  Gib.  Cod.  826 ;  Rogers's  E.  L.  455. 

»  4  Inst-  338 ;  bat  see  17  Vin.  Abr.  330;  Bum's  E.  L.  144. 
p  Rogers's  £.  L.  455. 
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As  to  the  second  of  the  qualifications  before-mentioned, 
that  of  learning,  the  bishop  is  to  be  the  proper  judge,  so 
that  "  not  sufficient,"  or  not  capable  in  learning  to  have 
the  church,  is  a  good  plea  on  the  part  of  the  bishop,  with- 
out setting  forth  in  what  kinds  of  learning,  or  in  what 
degrees,  the  party  presented  to  him  was  defective.  For, 
by  the  statute  Articuli  Cleri,q  which  is  a  statute  not  merely 
enacting,  but  declaratory  of  the  common  law,  it  appears 
that,  of  the  ability  of  a  parson  presented  to  a  benefice  of 
the  church,  the  examination  belongeth  to  the  spiritual 
judge;  so  it  hath  been  used  heretofore,  and  shall  be  here- 
after. And  Lord  Coke  says,  the  bishop,  in  this  examina- 
tion, is  a  judge,  and  not  a  minister  (that  is,  he  has  a 
judicial,  not  merely  a  ministerial  office  to  perform),  and 
may  and  ought  to  refuse  a  person  presented,  if  he  is  not 
idonea  persona." T 

And  as  to  the  evident  unfitness  of  a  court  of  temporal 
jurisdiction  to  decide  whether  the  bishop  so  refusing  has 
acted  properly,  it  was  said  by  Lord  Ellenborough,  in  al- 
luding to  a  case  decided,8  "  It  was  contended  that  he 
should  state  in  what  respects  he  was  minus  sufficient,  &&, 
because,  in  case  of  the  death  of  the  party,  it  could  not  be 
tried,  by  the  archbishop,  but  must  be  tried  by  the  jury.  It 
is  so  laid  down  certainly  in  the  books ;  but  a  trial  of  that 
sort  has  never  occurred  in  our  times,  nor  is  there  any  in- 
stance of  it,  that  I  am  aware  of,  to  be  found  in  our  books; 
and  if  such  a  case  should  happen,  it  does  not  occur  to  me 
how  such  a  trial  could  conveniently  proceed.  Suppose  a 
jury  of  twelve  farmers,  collected  in  trie  jury  box,  address- 
ing themselves  to  try  the  literature  of  a  departed  person: 
how  are  they  to  set  about  it ;  are  they  to  try  it  by  evidence 
of  his  reputation  for  literature  generally,  or  are  they  to  try 
it  by  the  particular  documents,  in  proof  of  his  literature, 
which  he  may  have  left  in  the  shape  of  Latin  or  Greek  ex- 
ercises, produced  upon  his  examination  before  the  bishop, 
and  upon  which  the  bishop  pronounced  at  the  time  when 
he  refused  to  institute  him  )  It  would  be  somewhat  strange 
to  present  to  the  grave  attention  of  such  a  panel  the 
translation  which  the  deceased  may  have  made  from  some 
parts  of  the  sacred  writings  in  the  Greek  tongue,  or  his 
Latin  composition  under  a  theme  which  may  have  been 
handed  to  nim  by  the  bishop ;  to  hear  counsel  haranguing 
them  upon  topics  of  grammatical  construction  or  verbal 
criticism,  and  to  see  tnem  assisted  by  a  judge  (who  dos- 
sibly  may  not  himself  be  very  deeply  learned  in  the  dead 

*  9  Edw.  2,  st.  1,  c.  13.  r  2  lost  631. 

•  H$U  v.  Bishop  of  Exeter  and  othert,  Show.  P.  C.  88. 
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languages)  addressing  their  minds,  to  try  whether  some 
learned  bishop  is  right  in  the  judgment  he  has  formed 
upon  the  same  materials,  and  sitting  as  a  court  of  error 
from  bim  upon  matters  of  grammar.  I  wish  that  the  law 
books,  which  tell  us  that  it  belongs  to  a  judge  and  jury  to 
decide  such  points,  had  at  the  same  time  instructed  us  now 
we  are  adequately  to  perform  the  task.  As  no  case  has 
been  referred  to  as  having  yet  happened,  so  I  hope  none 
will  ever  arise;  for  however  well  constituted  we  may  be 
for  other  purposes,  every  body  must  see  that  a  very  im- 
perfect ana  blind  execution  of  duty  must  take  place  if  the 
trial  of  literature  were  committed  to  such  a  tribunal."1 

But,  although  it  is  thus  established  that  no  temporal 
court  can  enter  into  the  question  of  the  propriety  of  the 
bishop's  refusal,  yet  the  clerk  or  the  patron  have  their  Appeal  from 
remedy  by  appeal  to  the  archbishop,  ana  if  he  also  refuses,  rental  by  the 
then  to  the  Judicial  Committee  of  the  Privy  Council.0         JjJ^P  or  ordi" 

If  a  man  cannot  speak  such  language  as  the  parishioners  G  ry'  ,    f 
understand,  it  is  a  good  ground  for  refusal ;x  and  it  has  refusal, 
been  especially  enacted,7  that  within  the  several  dioceses 
of  St  Asaph,  Bangor,  Llandaff  and  St.  David's,  the  bishop 
may,  if  he  think  fit,  refuse  institution  or  license  to  any 
spiritual  person  who,  after  due  examination  and  inquiry, 
shall  be  found  unable  to  preach,  administer  the  sacra- 
ments, perform  other  pastoral  duties,  and  converse  in  the 
Welsh  language.     But  an  appeal  to  the  Archbishop  of  The  Welsh 
Canterbury  is  given  within  one  month  after  the  refusal,  knguage. 
It  will  be  observed,  however,  that  this  enactment,  like 
many  others  of  those  relating  to  church  matters,  only 
gives  that  power  to  the  bishop  which  he  clearly  might 
have  exercised  though  the  act  had  not  been  passed,  and 
thus  has  no  other  effect  than  to  render  it  doubtful  how 
far  he  may  possess  the  power  in  cases  not  particularly 
specified. 

With  respect  to  the  third  qualification,  that  of  behaviour,  Beba? iour,  qua- 
this  too  appears  to  be  a  matter  entirely  for  ecclesiastical  location  as  to. 
cognizance;  little  can  be  said  of  a  question  which  must 
be  entirely  for  the  discretion  of  the  ordinary ;  but  it  may 
be  stated  generally,  that  all  such  matters  as  would  be 
good  causes  for  deprivation,  are  d  fortiori  good  causes  for 
refusal.    It  may  be  here  observed,  that  the  holding  another  Holding  other 
benefice  is  not  a  good  cause  of  refusal,  as  the  consequences  benefice. 

1  See  JR.  v.  Arekbuhop  of  Canterbury  and  Bishop  of  London,  15  East,  143 ; 
the  whole  judgment  in  which  case  appears  applicable  to  the  present  subject, 
Although  the  case  decided  was  somewhat  different. 

•  Rogers's  E.  L.  460.  '  Cro.  Eliz.  119. 

r  1  &  2  Vict.  c.  106,  s.  104. 
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of  accepting  a  second  benefice  are  personal  to  the  party 
presented.* 
Time  for  con-         The   ordinary  has   twenty-eight   days  (formerly  two 
sufficient  of6    mont^s)  *°  inquire  and  inform  himself  of  the  sufficiency 
the  presentee.     of  every  clerk  presented  to  him  ;a  and  if,  within  that  time, 
he  refuse  to  admit  the  clerk  presented,  and  the  presenter 
be  a  layman,  the  ordinary  should  give  notice  to  the  patron 
In  case  of         of  such  refusal ;  and  if  he  neglects  to  give  such  notice  no 
refusal.  lapse  is  incurred,  though  no  other  clerk  be  presented;  nor 

upon  notice,  unless  it  turn  out  upon  trial  that  the  clerk 
Distinction  was  properly  refused.  But  if  the  clerk  refused  be  the 
ishtbe  treaentee  Preaen^ee  °*  tt  bishop  or  other  ecclesiastical  person,  the 
of ahyrnTnor  ordinary  is  not  bound  to  give  notice  of  the  refusal;  or  if 
of  an  ecciesias-  he  should  do  it,  such  patron  can  never  revoke  or  vary  bit 
tlc*  presentation,  by  presenting  another  better  qualified,  with- 

out the  consent  of  the  ordinary ;  the  law  supposing  him 
that  is  a  spiritual  person  to  be  capable  of  choosing  an 
able  clerk.b 
Necessity  of  This,  however,  does  not  appear  to  be  quite  satisfactory, 

case!? of 0tne *"  because  &e  ecclesiastical  patron  would  have  the  same 
cleeiastical  pa-    right  of  appeal  as  the  layman ;  and  therefore,  as  the  de- 
iron  considered,  cision  of  tne  ordinary  in  the  first  instance  is  not  absolutely 
binding,  the  patron,  whether  an  ecclesiastic  or  a  layman, 
ought  to  have  notice,  in  order  that  he  may  prosecute  his 
appeal  if  he  pleases;  and  it  is  presumed,  therefore,  that  it 
must  be  doubtful  whether,  if  tne  presentee  of  an  eccks- 
astic  was  refused  and  no  notice  given,  any  lapse  would  be 
incurred. 
Appeal.  Where  a  refusal  is  appealed  against,  the  dean  of  the 

arches,  or  other  judge  or  judges  of  the  court  of  appeal, 
sends  a  letter  to  the  bishop  so  refusing,  which  letter  or  re- 
DvpUx  querela,  script  is  called  duplex  querela.  By  this  proceeding  th« 
bishop  is  called  on  to  show  cause  why,  by  reason  of  his 
neglect  of  doing  justice,  the  right  of  institution  is  not  de- 
volved to  the  superior  judge.  The  duplex  querela  should 
also  contain  an  mhibition  to  the  bishop  that  nothing  be 
done  pending  the  suit  injurious  to  the  party  complaining. 
The  clerk  refused,  having  obtained  this  duplex  querela,  * 
to  take  care  that  some  person,  sufficiently  learned  for  that 
purpose,  do  admonish  the  bishop  to  admit  him  and  do  him 
justice  within  the  time  mentioned  in  the  duplex  <juerek, 
and  also,  according  to  the  contents  thereof,  to  inhibit  the 
bishop. 
Mode  of  pro-  The  mode  of  proceeding  upon  a  duplex  querela  is  very 
du^lelgqTe^la.   fuUy  ******&  into  in  Burn's  Eccfesiastical  Law;  but  it 

«  Gibs.  Cod.  851.  •  Canon  95. 

b  Wats.  c.  12;  Gibs.  Cod.  836 ;  Roger*'*  E.  L.  460. 
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does  not  appear  necessary  to  mention  all  the  proceedings 
which  may  in  some  cases  be  possible. 

If  the  bishop  does  not  appear  to  the  citation,  the  right 
of  instituting  the  presentee  to  the  benefice  is  pronounced 
to  have  devolved  to  the  superior  judge ;  but  in  this  case 
the  clerk  must  be  examined  by  the  archbishop,  and  if  ap- 
proved of  he  brings  his  fiat  institutio  to  the  judge,  who, 
nowever,  before  he  institutes,  it  is  said,  is  wont  to  require 
a  bond  of  the  presentee  to  save  him  harmless  on  that 
account.  But  if  the  bishop  appears  to  the  citation  and 
alleges  some  cause  why  he  refused  the  clerk,  then  the  pro- 
priety of  that  cause  is  to  be  tried.  If  the  cause  alleged  be 
not  Droved,  the  judge  pronounces  as  before  for  his  own 
jurisdiction,  and  the  bishop  is  to  be  condemned  in  ex- 
penses; and  so  if  he  alleges  an  insufficient  cause,  as  that 
the  church  is  litigious,  for  this  he  ought  to  have  tried. 

If  the  bishop  will  not  defend  the  suit  the  pretended  in- 
cumbent may  do  it,  and  allege  that  the  church  is  full  of 
himself;  and  if  the  bishop  will  allow  such  incumbent  to 
defend  the  suit,  the  judge  cannot  decree  for  his  own  juris- 
diction until  the  cause  is  determined.6 

As  to  the  last  qualification,  that  of  orders,  it  is  directed  Orden, 
that  no  bishop  shall  institute  to  any  benefice  one  who  has 
been  ordained  by  any  other  bishop,  except  he  first  shows 
unto  him  his  letters  of  orders,  ana  brings  him  a  sufficient 
testimony  of  his  former  life  and  good  behaviour,  if  the 
bishop  snail  require  it;  and  lastly,  upon  due  examination, 
shall  fee  worthy  of  his  ministry .d  For  the  circumstance  that 
a  clerk  has  been  ordained  or  licensed  by  another  bishop 
does  not  diminish  the  right  which  the  statute  gives  the 
bishop  to  whom  he  is  presented  to  examine  and  judge.* 

When  the  ordinary  declares  that  he  approves  of  the  Admiswon. 
presentee  as  a  fit  person  to  serve  the  church  to  which  he 
is  presented,  the  clerk  is  said  to  be  admitted/ 

The  next  formal  step  is  the  institution,  or,  as  it  is  called  Institution, 
sometimes  in  the  older  records,  the  investiture;  for  for- 
merly the  incumbent  took  his  church  by  investiture  of  the 
patron.     Institution  by  the  ordinary  was  introduced  about 
the  time  of  Richard  I.  or  John.* 

Before  actual  institution  takes  place  is  the  proper  time  what  is  to  be 
for  the  clerk  presented  and  admitted  to  take  the  prescribed  &>**  k^0™ 
oaths,  and  do  such  other  acts  as  are  made  necessary  by  ,n$tolutlon* 
law  for  every  person  promoted  to  any  ecclesiastial  dignity, 
office  or  ministry,     ouch  are  the  following : 

c  1  Born'*  E.  L.  161 ;  Wats.  c.  21 ;  1  Ought.  237. 
*  Canon  39.  •  Gibs.  Cod.  867.  '  Co.  Liu.  244  a. 

f  Seldcn  de  Dec.  86,  375,  383;  Burn's  E.  L.  8th  ed.  note,  164. 
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Oath  against 
simony. 


Oath  of  alle- 
giance and 
supremacy. 

Oath  of  canoni 
cal  obedience. 


1.  To  avoid  the  detestable  sin  of  simony,  every  arch- 
bishop, bishop  or  other  person  having  authority  to  admit, 
institute  or  collate  to  any  spiritual  or  ecclesiastical  func- 
tion, dignity  or  benefice,  shall,  before  every  such  admission, 
institution  or  collation,  minister  to  every  person  to  be  ad- 
mitted, instituted  or  collated,  the  oath  against  simony.11 

2.  He  must  also  take  the  oaths  of  allegiance  and  supre- 
macy before  such  person  as  shall  have  authority  to  admit 
him. 

3.  He  must  also  take  the  oath  of  canonical  obedience,  sj 
follows :  "  I,  A.  B.,  do  swear  that  I  will  perform  true  and 
canonical  obedience  to  the  Bishop  of  C.  and  his  successors 
in  all  things  lawful  and  honest.    So  help  me  God."k 

4.  He  must  subscribe  to  the  three  following  articles, 
which,  unless  he  shall  do,  it  is  directed  that  no  person, 
either  by  institution  or  collation,  be  admitted  to  any  eccle- 
siatical  living, 

"  That  the  king's  majesty,  under  God,  is  the  only  su- 
preme governor  of  this  realm  and  of  all  other  his  high- 
ness's  dominions  and  countries,  as  well  in  all  spiritual  or 
ecclesiastical  things  or  causes  as  temporal ;  ana  that  no 
foreign  prince,  person,  prelate,  state  or  potentate,  hath  or 
ought  to  have  any  jurisdiction,  power,  superiority,  pre- 
eminence or  authority,  ecclesiastical  or  spiritual,  within 
his  majesty's  said  realms,  dominions  and  countries. 

"That  the  Book  of  Common  Prayer  and  of  ordering  of 
Bishops,  Priests  and  Deacons,  containeth  in  it  nothing 
contrary  to  the  Word  of  God,  and  that  it  may  lawfully  be 
used,  and  that  he  himself  will  use  the  form  in  the  said 
book  prescribed,  in  public  prayer  and  administration  of 
the  sacraments,  and  none  other. 

"  That  be  alloweth  the  Book  of  Articles  of  Religion, 
agreed  upon  by  the  archbishops  and  bishops  of  both  pro* 
vinces,  and  the  whole  clergy,  in  the  convocation  holden  at 
London,  a.  d.  1562 ;  and  that  he  acknowledged  all  and 
every  the  articles  therein  contained,  being  in  number  nine 
and  thirty,  besides  the  ratification,  to  be  agreeable  to  the 
Word  of  God." 

To  these  three  articles  whosoever  will  subscribe,  he 
shall,  for  the  avoiding  of  all  ambiguities,  subscribe  in  this 
order  and  form  of  words,  setting  down  both  his  christian 
and  surname,  viz.  "  I,  N.  N.  do  willingly  and  ex  ojusw 
subscribe  to  these  three  articles  above  mentioned,  and  to 
all  things  that  are  contained  in  them."  And  if  any  bishop 
shall  admit  any,  except  he  first  have  subscribed  in  manner 
and  form  aforesaid,  he  shall  be  suspended  from  giving 

»»  Canon  40.  *  1  Elis.  c  1  j  1  Will.  3,  c.  8,  s.  5. 

*  Burn's  E.L.  163;  Gibs.  818. 
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of  orders  and  licenses  to  preach  for  the  space  of  twelve 
months.1 

5.  He  must  further  subscribe  to  the  declaration  of  con-  Declaration  of 
formity  in  these  words  :  "  I,  A.  B.  do  declare  that  I  will  confonnity- 
conform  to  the  liturgy  of  the  Church  of  England  as  it  is 
now  by  law  established.""1 

Which  declaration  of  conformity  it  is  declared  must  be 
subscribed  before  the  archbishop,  bishop  or  ordinary  of 
the  diocese,  or  before  the  vicar-general,  chancellor  or  com- 
missary respectively,  on  pain  that  every  person  failing  in 
such  subscription  shall  lose  and  forfeit  such  respective 
promotion,  and  shall  be  utterly  disabled  and  ipso  facto 
deprived  thereof,  and  the  same  shall  be  void  as  if  such 
person  so  failing  were  naturally  dead.n 

All  these  requisite  particulars  having  been  complied  Institution  or 
with,  actual  institution  or  collation,  as  the  case  may  be,  collatlOD« 
may  take  place.  This  may  be  done  either  by  the  bishop 
personally  or  by  his  vicar-general,  chancellor  or  commis- 
sary, to  whom  the  clerk  is  sent  by  him  for  that  purpose. 
Bat  during  the  vacancy  of  a  see,  the  right  of  institution 
belongs  to  the  guardian  of  the  spiritualties.  And  while 
any  diocese  or  inferior  jurisdiction  is  visited,  the  right  be- 
longs to  the  visitor. 

Toe  form  and  manner  of  institution  is  thus :  the  clerk  Form  of. 
kneels  before  the  ordinary  whilst  he  reads  the  words  of 
the  institution  out  of  a  written  instrument,  drawn  up  for 
this  purpose,  with  the  episcopal  seal  appendant  to  it,  which 
the  clerk  holds  in  his  hand  during  the  ceremony. 

It  is  not  necessary  that  the  institution,  much  less  the  Where  made. 
examination  and  admission,  should  be  made  by  the  ordi- 
nary within  the  diocese  where  the  church  is ;  the  bishop 
may  do  it  as  well  out  of  his  diocese  as  within,  for  as  to 
this  matter  it  is  not  local,  but  follows  the  person  of  the 
bishop  whithersoever  he  goes. 

By  a  constitution  of  Archbishop  Langton,  no  prelate  Fees  for. 
shall  extort  any  thing,  or  suffer  any  thing  to  be  extorted 
by  his  officials  or  archdeacons,  for  institution  or  putting 
into  possession,  or  for  any  writing  concerning  the  same  to 
be  made.  But  generally,  it  is  said  by  Dr.  Burn,  the  eccle- 
siastical fees  are  regulated  by  the  practice  and  custom  of 
every  diocese,  according  to  a  table  confirmed  by  Arch- 
bishop Whitgift,  and  as  is  directed  by  the  136th  canon. 
But  it  is  enacted,  that  if  any  person  shall  for  any  reward, 
or  promise  of  any  reward,  other  than  for  lawful  and  usual 
fees,  admit  or  institute  to  any  benefice  or  any  living  eccle- 
siastical, he  shall  forfeit  double  the  value  of  one  year's 

1  1  Bum's  E.  L.  165.  -  13  &  14  Car.  2,  c.  4.  »  Ibid.  1. 10. 
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Stamp  duties. 


What  the  entry 
should  contain. 


Effects  of  insti- 
tution. 


Plenarty. 


Snperinslitu- 
tion. 


Institution  gives 
jus  ad  rem. 


Cure  of  souls. 


profit  thereof,  and  the  same  shall  be  void  as  if  such  person 
were  naturally  dead. 

But  in  addition  to  these  ecclesiastical  fees,  there  are 
certain  stamp  duties  imposed  on  collation  and  institution, 
a  table  of  wnich  is  to  be  found  in  the  Appendix.0 

A  distinct  and  particular  entry  of  institution  should  be 
made  in  the  public  register  of  the  ordinary,  and  this  entry 
should  contain 

The  name  of  the  clerk  instituted. 

The  date  of  the  day  and  year  on  which  the  insti- 
tution took  place. 

Whether  a  presentation  or  collation. 

If  the  former,  at  whose  presentation  the  clerk  was 
instituted. 

If  the  latter,  then  whether  or  not  by  lapse.0 
After  institution  the  church  is  full,  and  plenarty  by  six 
months  is  pleadable  against  all  persons  but  the  king,  and 
even  against  him  when  he  claims  in  right  of  a  common 
person.  But  by  collation  the  church  is  not  full,  nor  is 
plenarty  by  collatiou  pleadable ;  but  the  right  patron  may 
bring  his  writ  and  remove  the  collatee  at  any  time ;  unless 
he  be  such  patron  as  has  also  a  right  to  collate ;  for  against 
him  plenarty  by  collation  is  pleadable;  and  the  reason 
why  collation  does  not  make  plenarty  is,  that  then  the 
bishop  would  be  judge  in  his  own  cause,  to  the  great  pre- 
judice of  patrons ;  and  therefore  the  bishop's  collation,  in 
this  respect,  is  interpreted  no  more  than  a  temporary  pro- 
vision tor  celebration  of  divine  service  until  the  patron 
present/* 

A  church  being  full  by  institution,  if  a  second  institution 
is  granted  to  the  same  church,  this  is  called  a  superinsti- 
tution.  And  superinstitution,  as  such,  is  properly  triable 
in  the  Ecclesiastical  Court,  if  there  has  been  no  induction 
upon  the  first  institution,  but  not  otherwise/  But  the 
mode  of  trying  a  title  by  superinstitution  is  liable  to  so 
many  inconveniences,  that  it  has  been  discouraged,  and 
is  fallen  into  disuse. 

When  a  clerk  has  been  instituted  or  collated,  he  acquires 
a  jus  ad  rem9  and  he  can  enter  on  the  glebe  and  take  die 
tithes;  but  he  has  not  yet  so  full  a  right  in  them,  as 
would  enable  him  to  grant  or  sue  for  them  if  they  were 
withheld  from  bim.s  IJy  institution  also  he  becomes  re- 
sponsible for  the  cure  of  souls  committed  to  him/ 

•  See  Appendix.  p  Gibs.  813 ;  1  Burn's  E.  L.  168. 

«  Wats.  c.  12  j  Gibs.  813  ;  1  Burn's  E.  L.  171.  r  Gibs.  813. 

•  Gibs.  813.  t  Johns,  74, 
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Section  3. 

Of  Simoniacal  Presentations. 

Simony  is  the  corrupt  presentation  of  any  one  to  an  Simony,  what  it 
ecclesiastical  benefice  for  gift,  money  or  reward :  and  as  it  is* 
is  to  be  considered  as  an  offence  against  religion,  by  reason 
of  the  sacredness  of  the  charge  which  is  thus  profanely 
bought  and  sold,  we  shall  hereafter  advert  to  it  under  that 
bead,  as  it  affects  the  parties  guilty  of  it ;  in  this  place, 
however,  we  have  only  to  consider  its  effect  upon  presen- 
tations which  are  affected  with  it.  Simony  was  so  called 
from  the  resemblance  it  is  said  to  bear  to  the  sin  of  Simon 
Magus;  though  the  purchasing  of  holy  orders  seems  to 
approach  nearer  to  his  offence. 

Simony  by  the  canon  law  was  considered  as  a  very  By  the  canon 
grievous  crime,  and  as  a  sort  of  heresy,  as  we  shall  here-  **w. 
after  mention ;  and,  as  Lord  Coke  observes,  is  so  much 
the  more  odious  because  it  is  ever  accompanied  by  perjury, 
for  the  presentee  is  sworn  to  have  committed  no  simony. 
And  it  should  be  here  observed,  that  persons  guilty  of 
simony  are  by  the  canonists  divided  into  two  classes  :  1st,  simoniact. 
Simoniaci — those  who  obtain  spiritual  preferment  by  cor- 
rupt and  simoniacal  contracts  to  which  they  are  privy  and 
consenting ;    and  2nd,  simoniaci  promoti  —  those  who,  Simoniace  pro* 
though  they  come  in  by  simony,  are  not  parties  or  privies  «•*«• 
toita 

The  ecclesiastical  censures  by  which  this  crime  was  pu- 
nishable were  not  found  to  be  efficient  to  prevent  the 
notorious  practice  of  it,  and  the  corrupt  patron  was  alto- 
gether beyond  their  influence.    A  statute  was  therefore 
passed  in  the  31st  year  of  Queen  Elizabeth/  by  which  the  Stat  31  Eliz. 
offence  of  simony,  in  the  various  ways  in  which  it  might  c*  & 
be  committed,  was  defined ;  and  as  to  simoniacal  present-  Penalties  af- 
ations  it  was  declared  that*  if  any  person  or  body  cor-  faedto  »mony. 
porate,  &c.  shall  or  do,  for  or  by  reason  of  any  promise, 
agreement,  grant,  bond,  covenant  or  other  assurances;  or 
for  money,  reward,  gift,  profit  or  benefit  whatsoever,  directly 
or  indirectly,  present  or  collate  any  person  to  any  benefice 
with  cure  of  souls,  dignity,  prebend  or  living  ecclesiastical ; 
or  give  or  bestow  the  same  for  or  in  respect  of  any  such 
corrupt  cause  or  consideration ;  such  presentation,  colla-  Presentations, 
tion,  jrift  and  bestowing,  and  every  admission,  institution,  *c«  voW« 
investiture  and  induction  thereupon  shall  be  utterly  void, 
frustrate  and  of  none  effect  in  law. 

•  Degge,  14;  Godolph.  Abr.  638;  Rogers's  E.  L.  837. 
»  Cbap.6,  i  Sect.  6. 
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Penalties  on 
those  guilty  of 
it. 


Whom  they  af- 
fect. 


Stat  12  Anne, 
c.  12. 

Clergymen  may 
sot  purchase 
for  themselves  a 
next  presenta- 
tion. 


Penalties  for  so 
doing. 


And  it  shall  be  lawful  for  the  queen  to  present,  or  collate 
unto,  or  give  or  bestow  every  such  benefice,  dignity,  prebend 
or  living  ecclesiastical,  for  the  one  time  or  turn  only.  And 
that  every  such  person  or  body  corporate,  &c.  that  shall 
give  or  take  any  such  money,  reward,  gift  or  benefit  directly 
or  indirectly ;  or  that  shall  make  any  such  promise,  grant, 
bond,  covenant  or  other  assurance,  shall  forfeit  and  lose 
the  double  value  of  one  year's  profit  of  every  such  bene- 
fice, &c.  And  that  the  person  so  corruptly  taking,  pro- 
curing, seeking  or  accepting  any  such  benefice,  dignity, 
prebend  or  living,  shall  thereupon  be  adjudged  a  disabled 
person  in  law  to  enjoy  the  same  benefice,  &c. 

But  if  the  presentee  dies  without  being  convicted  of 
simony  in  his  lifetime,  it  is  enacted  by  statute  lW.tM, 
c.  16,  that  the  simoniacal  contract  shall  not  prejudice  any 
other  innocent  patron  or  presentee,  on  pretence  of  lapse  to 
the  crown  or  otherwise. 

In  addition  to  the  provisions  of  31  Eliz.,  clergymen  are 
expressly  prohibited  by  the  12th  of  Anne,  c.  12,  from  pur- 
chasing for  themselves  a  next  presentation  or  avoidance. 
That  statute,  reciting  that  some  of  the  clergy  hate  pro- 
cured for  themselves  preferments  by  buying  ecclesiastical 
livings,  and  others  have  been  thereby  discouraged,  enacts, 
that  if  any  person  shall  or  do  for  any  sum  of  money,  re- 
ward, gift,  profit  or  advantage,  directly  or  indirectly,  or  for 
or  by  reason  of  any  promise,  agreement,  grant,  bond,  co- 
venant or  other  assurance,  of  or  for  any  sum  of  money, 
reward,  gift,  profit  or  benefit  whatsoever,  directly  or  indi- 
rectly, in  his  own  name,  or  in  the  name  of  any  other 
person  or  persons,  take,  procure  or  accept  the  next  avoid- 
ance of  or  presentation  to  any  benefice  with  cure  of  sonb, 
dignity,  prebend  or  living  ecclesiastical,  and  shall  be  pre* 
sented  and  collated  thereupon,  such  presentation  or  col- 
lation, and  every  admission,  institution,  investiture  and  in- 
duction upon  the  same,  shall  be  utterly  void,  frustrate  and 
of  no  effect  in  law ;  and  such  agreement  shall  be  deemed 
a  simoniacal  contract,  and  the  queen  may  present  or  collate 
unto,  or  give  and  bestow  such  benefice,  &c.  for  that  one 
time  or  turn  only ;  and  the  person  so  corruptly  taking,  4c* 
shall  thereupon  be  adjudged  a  disabled  person  in  law  to 
have  and  enjoy  the  said  benefice,  &c,  and  shall  also  be 
subject  to  any  punishments,  pain  or  penalty,  limited,  pre- 
scribed or  inflicted  by  the  laws  ecclesiastical,  in  like  manner 
as  if  such  corrupt  agreement  had  been  made  after  such 
benefice,  &c.  had  become  vacant,  any  law  or  statute  to  the 
contrary  notwithstanding.    The  effect  of  simony,  as  regards 
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the  presenter,  the  presentation  and  the  presentee,  is  suffi- 
ciently clear  upon  these  statutes.    The  questions  which 
have  arisen  on  them  are  what  is  and  what  is  not  simony ;  What  circum- 
and  that  which  we  have  now  to  consider  is  what  is  and  ^jjjj^™^" 
what  is  not  a  simoniacal  presentation.  m^acaUnlaw. 

In  order  to  do  this,  it  may  be  well  to  consider  such 
simony  as  of  two  kinds ;  and  the  first,  where  any  gift, 
reward,  profit  or  benefit  is  given,  or  promised  or  taken, 
directly  or  indirectly,  for  procuring  a  presentation  to  a 
benefice. 

If  the  party  or  parties  who  present  are  to  derive  any  where  the 
benefit  from  their  presentee,  it  is  clearly  simoniacal ;  which  p»rty  present- 
proposition,  and  the  extent  of  it,  may  be  very  well  illus-  JJ^^t  fiST 
trated  by  the  following  case,*  of  which  the  particulars  are  the  presentee. 
here  inserted,  as  a  test  by  which  many  other  cases  of  a 
similar  nature  might  be  tried. 

An  agreement  had  been  entered  into  in  a  parish  in  the  Example  of  the 
following  terms.  At  a  meeting  of  the  inhabitants  of  P.  above  rule, 
for  the  purpose  of  electing  a  resident  curate  or  chaplain  to 
the  church  of  P.,  the  Rev.  I.  P«  was  by  the  inhabitants 
appointed  resident  curate  or  chaplain,  and  to  the  posses- 
sion of  the  parsonage  house,  ana  also  to  the  money  pay* 
ment  of  40/.  8#.  2d.  annually,  payable  out  of  the  lands 
and  hereditaments  in  P.  in  right  of  the  said  curacy,  to- 

! (ether  with  the  surplice  fees,  and  all  other  profits,  privi- 
eges  and  appurtenances  to  the  same  belonging  and  of 
right  payable.  And  the  inhabitants  aforesaid,  considering 
the  present  stipend  or  money  payment  of  40/.  8*.  2 rf.,  with 
the  surplice  fees,  of  themselves  insufficient  for  the  proper 
support  of  such  resident  curate,  have  voluntarily  consented 
and  agreed  with  the  said  I.  P.,  that  upon  his  entering 
upon  such  curacy  at  Michaelmas  next,  and  performing 
toe  usual  duties  of  the  church,  &c,  together  with  such 
weekly  duty  as  hath  been  customary  and  may  be  required, 
they  the  said  inhabitants  will,  by  a  rate  to  be  made  by  the 
churchwardens  of  P.  now  and  for  the  time  being,  or  by 
some  other  means,  raise  and  pay  out  of  the  lands  and 
hereditaments  in  P.,  29/.  11*.  10<£,  in  addition  to  the  said 
money  payments,  &e.  Provided,  and  it  is  hereby  agreed, 
that  the  payment  of  the  said  29/.  11*.  lOrf.  shall  be  made 
and  continued  only  upon  the  occupiers  of  lands  and  here- 
ditaments in  P.  aforesaid,  and  snail  not  in  any  respect 
alter  the  money  payment  of  40/.  8*.  2d.  wherewith  the 
said  lands  and  hereditaments  are,  and  have  been  time 
immemorial,  charged  in  right  of  the  said  church.  And 
lastly,  the  said  I.  P.  doth  hereby  consent  and  agree  to 

•  K.  f.  BUhop  of  Oxford,  7  Elst,  600. 
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accept  the  said  curacy  or  chaplainship,  upon  the  terms 
hereinbefore  mentioned.  (Signed  by  I.  P.,  and  by  the 
principal  inhabitants  and  parish  officers.) 

The  following  facts  were  disclosed  by  an  affidavit  on 
the  part  of  the  bishop,  showing  why  he  considered  this 
agreement  as  simoniacal,  and  had  thereupon  refused  to 
license  Mr.  P.  That  in  June  1801,  when  the  meeting  of 
the  inhabitants  of  P.  took  place  after  the  vacancy,  the 
bishop  was  entirely  ignorant  of  the  rights  of  the  curate, 
and  was  then  informed  that  the  salary  was  a  fixed  sum  of 
40/.,  and  inquiring  how  it  was  so  settled,  was  referred  by 
one  of  the  parties  to  an  act  for  the  inclosure  of  the  town* 
ship  of  P.  That  the  bishop,  under  such  ignorance  of  the 
rights  of  the  curate,  expressed  his  approbation  of  raising 
the  stipend  to  70/.  a  year,  as  it  was  proposed  to  do ;  but 
upon  reference  afterwards  to  an  inclosure  act  passed  some 
time  before,  it  was  found  to  recite,  that  the  chaplain 
or  curate  of  P.  was  entitled  either  to  the  small  tithes,  or 
else  to  a  modus  or  composition  of  18*.  for  every  yard 
land,  and  so  in  proportion,  in  lieu  of  all  tithing  whatso- 
ever ;  and  it  provides,  that  nothing  in  the  act  contained 
shall  extend  to  establish  or  annul,  or  to  strengthen  or  to 
weaken,  in  anywise  the  right  or  claim  which  the  curate  of 
P.  had  or  might  have  to  any  small  tithes,  or  to  determine 
or  imply  that  be  was  or  was  not  entitled  to  the  same. 
And  on  subsequent  inquiry,  it  appeared  that  by  the  en- 
dowment of  P.  in  1428,  the  curate  was  entitled  to  all  the 
small  tithes ;  in  consequence  of  which  the  rights  of  the 
curate  had  been  reserved  by  the  act  of  parliament :  that 
in  the  survey  returned  into  the  Exchequer  at  the  time  of 
Queen  Anne,  the  curacy  was  valued  at  41/.  7*.  8d.,  and 
the  small  tithes  were  now  estimated  at  above  130L  per 
annum ;  and  that  the  vicarage  of  the  parish  of  A.,  which 
was  then  returned  at  42/.  o*.  3 d.>  is  now  reputed  to  be 
worth  200/.  per  annum :  that  Mr.  S.,  the  other  candidate 
with  Mr.  P.,  refused  to  sign  the  agreement  in  question, 
as  simoniacal,  in  agreeing  to  accept  70/.  per  annum  in 
lieu  of  small  tithes ;  in  consequence  of  which  refusal,  the 
inhabitants  nominated  Mr.  P.  without  opposition :  that 
the  inhabitants  afterwards  offered  to  give  up  the  agree- 
ment, proposing,  however,  that  Mr.  P.  should  be  bound 
in  honour  by  it ;  to  which  the  bishop  gave  his  positne 
negative,  and.  said  that  he  felt  it  his  duty  not  to  license 
any  person  who  was  not  perfectly  free  to  assert  his  rights: 
that  in  consequence  of  this  agreement,  the  nomination 
having  been  simoniacal  and  void,  the  right  of  nomination 
vested  in  the  kipg,  who  on  the  1st  of  July,  1808,  nomi- 


Digitized  by 


Google 


OP  SIMONIACAL  PRESENTATIONS.  489 

nated  another  party,  to  whom  the  bishop  granted  his  li- 
cense accordingly. 

The  sole  question  in  the  case  was,  whether  such  an 
agreement  was  simoniacal  and  void;  and  Lord  Ellen- 
borough  said,  "  This,  I  am  clearly  of  opinion,  was  simo- 
niacal: if  a  presentee  do  but  bargain  with  his  patron  to  f or- 
itur any  suit  for  the  purpose  of  trying  whether  or  not  by 
law  he  be  entitled  to  small  tithes,  that  is  an  agreement  for 
a  benefit  within  the  statute,  and  amounts  to  simony." 

So  if  a  patron  promises  a  clerk,  that  in  consideration  of  what  consider- 
ing .marrying  his  daughter  or  kinswoman,  he  will  present  «tion  u  rimo- 
him  to  a  living  when  void,  this  is  a  simoniacal  contract.*     maca1' 

But  where  A.  covenanted  that  B.  his  son  should  marry 
C.  the  daughter  of  D.,  in  consideration  of  which  D.  cove- 
nanted to  advance  300/.  for  bis  daughter's  portion,  and  A. 
covenanted  to  settle  certain  lands  on  his  son  and  his  in- 
tended wife,  and  there  were  likewise  covenants  on  the 
part  of  A.  for  the  value  of  the  lands  and  for  quiet  enjoy- 
ment, and  a  covenant  on  the  part  of  D.  to  procure  a  certain 
benefice  for  B.  on  the  next  avoidance,  it  was  held  that 
this  was  not  a  corrupt  contract,  it  not  being  a  covenant  in 
consideration  of  the  marriage,  but  a  distinct  and  inde- 
pendant  covenant,  without  any  apparent  consideration.1" 

It  has  been  said  that  a  reservation  of  a  benefit  to  a 
stranger,  as  an  annuity  to  the  widow  and  son  of  a  late  in- 
cumbent, does  not  appear  to  be  within  the  statute  31 
Eliz.  ;c  but  this  proposition  is  doubted  by  Watson ;  and 
so  it  is  laid  down  by  Blackstone,  that  bonds  given  to  pay 
money  to  charitable  uses,  on  receiving  a  presentation  to  a 
living,  are  not  simoniacal,  provided  the  patron  or  his  rela- 
tions are  not  benefited  thereby,  for  that  this  is  no  corrupt 
consideration  moving  to  the  patron.d  But  though  this 
might  perhaps  have  been  so  previously  to  the  statute  1st 
of  Anne  before  mentioned,  it  is  submitted,  that  it  is  now 
clear  that  it  matters  not  to  whom,  or  for  what  the  money 
may  be  paid;  but  that  if  tfny  such  money  is  paid  by  the 
presentee,  in  order  to  obtain  his  presentation,  such  pre- 
sentation is  simoniacal  under  the  last  mentioned  statute. 

We  now  come  to  the  distinction  of  the  canon  law,  to  smmiaci  and 
which  we  have  before  adverted,  between  simoniaci  and  simoniaee  pro- 
simoniaci  promoti  ;  and  in  either  case  it  appears  that  under  moti* 
the  statute  of  Elizabeth  the  presentation  is  equally  simo- 
niacal and  void.    Thus  it  was  resolved  by  all  the  judges  if  a  presentee 
in  8  Jac.  I.  that  if  any  should  receive  or  take  money,  tee,  behmocentlyrf. 
reward  or  other  profit  for  any  presentation  to  a  benefice  JJ^jJ  prom0m 

•  Wats.  37 ;  Cm.  Dig.  tit.  xxi.  c.  11.     *  Byrt$  v.  Manning,  Cro.  Car.  190. 

•  Bofter  t.  Mtunford,  Noy,  142.     «  Black.  Con.  b.  11,  c,  18 ;  Stra.  634, 
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sentation  is 
nevertheless 
void. 


But  such  pre- 
sentee does  not 
incur  disability 
under  the  sta- 
tute. 


But  a  clergy- 
man simoniacS 
promotes  is  not 
liable  to  any 
punishment  in 
a  proceeding  in 
the  Ecclesias- 
tical Court. 


with  cure,  although  in  truth  he  which  is  presented  be  not 
knowing  of  it,  yet  the  presentation,  admission  and  induc- 
tion are  void  by  the  express  words  of  the  statute  31  Elk, 
and  the  king  snail  have  the  presentation  hac  vice;  for  the 
statute  intends  to  inflict  punishment  upon  the  natron  as 
upon  the  author  of  this  corruption  by  tne  loss  of  his  pre- 
sentation, and  upon  the  incumbent  who  came  in  by  such 
a  corrupt  patron  oy  the  loss  of  his  incumbency,  although 
he  may  not  have  known  of  it;  but  if  the  presentee  be  not 
cognizant  of  the  corruption,  then  he  shall  dot  be  within 
the  clause  of  disability  in  the  same  statute.* 

In  a  writ  of  error  to  reverse  a  judgment  whereby  the 
king  had  recovered  upon  a  title  of  simony,  which  was  that 
a  friend  of  the  clerk  had  agreed  to  give  a  sum  of  money  to 
J.  S.,  who  was  not  the  patron,  to  procure  the  clerk  to  be 
presented  to  a  church,  who  was  presented  accordingly* 
it  was  assigned  for  error  that  it  did  not  appear  that  either 
patron  or  clerk  was  acquainted  with  the  agreement;  tat 
the  court  said  that  the  clerk  was  rimomad  promt*. 
And  it  was  said  that  Dr.  Duxon  had  enjoyed  the  church 
of  St.  Clement  above  twenty  years  by  such  a  title  of  the 
king's,  the  presentee  of  the  patron  being  ousted  by  reason 
of  a  friend  naving  given  money  to  a  page  of  the  Earl  of 
Exeter  to  endeavour  to  procure  the  presentation,  and  nei- 
ther the  earl  nor  the  clerk  knew  any  thing  of  it/ 

A  clergyman  therefore  who  is  simontaoi  promotes,  ifl 
equally  affected  under  the  statute  of  Elizabeth  as  one  who 
is  actually  simoniacut*  But  though  the  statute  may  th» 
render  the  title  of  the  clerk  invalid,  and  it  may  conse- 
quently be  loosely  said  by  some  writers  that  the  presentee 
is  thereby  punished,  the  use  of  such  a  term  will  not  rendtf 
him  liable  to  a  criminal  proceeding  by  articles  for  his  soul's 
health.  Such  is  not  the  sort  of  suit  to  be  brought  for  that 
purpose ;  and  in  such  a  suit  it  was  said  by  Sit*  J.  NichoB, 
"  The  suit  in  this  form  ought  not  to  have  been  brought 
against  the  defendant ;  no  authority  can  be  found  which 
establishes  such  a  principle  that  in  a  criminal  suit  a  party 
can  be  punished  for  a  crime  of  which  he  is  not  guilty)  nor 
is  there  any  such  instance  since  the  statute  of  Elizabeth 
against  a  person  simomaci  promotus.  The  proper  proceed* 
ing  is  under  the  statute  upon  a  quote  impedit.  Eren  if 
pro? ed  to  have  been  simoniaci  promotus,  he  has  been  guilty 
of  no  crime  for  which  this  court  could  punish  him,  assum- 
ing that  his  possession  were  invalid  under  the  statute."1 

•  Hutchinson's  east,  12  Rep.  101 ;  Cruise,  Big.  tit  nri.  c.  11. 
'  Est  i.  Truss**,  1  Sid.  839;  2  Keb.  JHM. 
f  Whisk  and  W*lht  t .  Hm#t  9  Hagg«  650« 
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The  second  kind  of  simoniacal  presentation  is  where  the  Saleofpresenta- 
right  to  present  is  sold  at  the  time  when  the  church  is  tion  durin« a 
vacant;  and  this  was  also  held  to  be  void  at  common  law,  simony^  " 
because  during  the  vacancy  of  the  church'  the  right  of  pre* 
senting  was  but  a  chose  in  action,  which  could  not  be 
transferred. 

A  patron  of  an  advowson,  the  church  being  void,  granted 
to  B.  proximam  presentationem  to  the  said  church,  jean 
vactmtem,  ita  quod  liceat  B.  h&c  vice  ad  dictarn  ecclesiam 
vrewUare;  and  it  was  resolved  by  all  the  judges  of  Eng- 
land that  the  grant  was  void,  for  the  present  avoidance  ~ 
was  a  thing  in  action  and  privity,  and  vested  in  the  person 
of  the  grantor. h 

A  lease  of  an  advowson,  granted  after  the  church  became  Grtnt  of  an  ad- 
vacant,  was  adjudged  void  as  to  the  immediate  presentation*  Twancy  is** 
And  it  is  said  by  Lord  Hardwicke  that  the  sale  of  an  void  as  to  the 
advowson  during  a  vacancy  was  not  within  the  statute  of  *«**  presenta- 
aimony  as  a  sale  of  the  next  presentation  was,  but  was  Uon' 
void  by  the  common  law.  And  the  Court  of  Kings  Bench 
resolved  that  a  grant  of  a  next  presentation,  or  of  an  ad* 
vowson,  made  after  the  church  was  actually  fallen  vacant, 
was  a  void  grant  quoad  the  fallen  vacancy.    Lord  Mans- 
field and  Mr.  Justice  Wilmot  said,  the  true  reason  why 
a  grant  of  a  fallen  presentation  of  an  advowson,  after 
avoidance,  is  not  good,  quoad  the  fallen  vacancy,  is  the 
public  utility,  and  tne  better  to  guard  against  simony,  not 
ibr  the  fictitious  reason  of  its  being  a  chose  in  action*   And 
it  was  held  in  the  same  case  that  a  grant  of  a  presentation, 
after  institution  of  the  incumbent  to  a  second  living  which 
vacated  the  first,  was  void,  because  the  church  was  con- 
sidered as  vacant  from  the  time  of  institution.1 

Bearing  in  mind  this  reason  why  the  grant  of  a  vacant  Bat  as  to  the 
presentation  is  void,  it  will  be  seen  that  a  grant  of  the  JJ^1  J5JiiD*j 
advowson,  except  as  to  the  next  presentation,  would  always  aS^Iion 
remain  unaffected,  since  the  same  reason  would  not  apply  conveyance  may 
to  such  a  case ;  and  therefore  if  an  advowson  be  sold,  J**0*  S00*1  *• 
the  church  being  at  that  time  actually  vacant,  the  sound  <jer#  e  romaiD" 
part  of  the  transaction  may  sometimes  be  separated  from 
the  corrupt ;  that  is,  it  may  be  treated  as  tne  sale  of  an 
advowson,  except  as  to  the  presentation  then  to  be  made, 
which  belongs  neither  to  the  vendor  nor  purchaser,  but 
which  the  crown  takes  by  forfeiture.    The  right  to  convey 
or  grant  the  advowson,  and  the  rights  of  the  grantees,  are 
the  same  as  if  no  simony  had  taken  place,  the  forfeiture 
being  paid  under  the  statute,  and  the  conveyance  stand- 

*  Suphmu  ▼.  Well,  Dyer,  282  b* 
1  BiffcpeflJawfov.fFoJfw^ 
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ing  good  for  the  remainder.  And  in  a  case  where  this 
question  arose,  it  was  said  by  Sir  Vicary  Gibbe,  C.  J. : 
"  The  statutes  against  simony  apply  only  to  the  presenta- 
tion corruptly  procured  or  intended  to  be  procured;  and 
the  offence  of  simony  at  the  common  law  (admitting  it  to 
have  been  an  offence)  can  be  carried  no  further.  The  pre- 
sentation thus  corruptly  procured  or  trafficked  for,  is  for- 
feited to  the  crown,  and  certain  penalties  and  disabilities 
are  inflicted  on  the  offenders.  The  statutes  contain  no 
express  provision  for  avoiding  simoniacal  conveyances; 
but  there  can  be  no  doubt  that  the  conveyance,  even  of 
an  advowson  in  fee,  which  in  itself  is  legal  if  it  be  made 
for  the  purpose  of  carrying  a  simoniacal  contract  into 
execution,  is  void  as  to  so  much  as  goes  to  effect  that  pur- 
pose ;  and  if  the  sound  part  cannot  be  separated  from  the 
corrupt,  is  void  altogether.  It  is  not,  as  in  the  case  of 
usury  and  some  others,  avoided  by  the  positive  and  in- 
flexible enactment  of  the  statute,  but  left  to  the  operation 
of  the  common  law,  which  will  reject  the  illegal  part  and 
leave  the  rest  untouched,  if  they  can  fairly  be  separated 
In  this  case  the  conveyance  made  in  furtherance  of  the 
simoniacal  stipulations  has  been  treated  as  ineffectual,  but 
the  remaining  interest  which  passes  by  it  stands  clear  of 
this  objection,  and  may,  as  we  think,  be  fairly  separated 
from  the  objectionable  part.  It  is  true  that  by  the  con- 
tract one  entire  consideration  is  to  be  paid  for  the  whole 
advowson,  and  we  cannot  say  how  much  should  be  referred 
to  the  legal  and  how  much  to  the  illegal  part  of  the  trans- 
action ;  but  we  are  sure  that  our  decision  supports  so  much 
only  of  the  conveyance  as  applies  to  the  legal  part;  the 
rest  has  been  dealt  with  as  illegal,  the  crown  has  taken 
the  forfeiture." k 
When  church  Where  a  person  purchased  the  next  presentation  to  t 
U  full,  next  pre-  benefice,  the  church  being  then  fall,  with  an  intention  to 
uZXSZii  P,refnt  a  Parti^J"  Pe«on,  a  subsequent  presentation  of 
that  person  was  formerly  deemed  simony.  But  it  is  now 
an  universal  practice  to  purchase  the  next  presentation  to 
a  living,  the  church  being  fall ;  and  there  is  no  modern 
instance  where  a  presentation  under  such  circumstances 
but  not  by  a  has  been  questioned.1  But  this  statement  must  be  taken 
clergyman  for  ^fa  the  qualification  that  the  party  purchasing  must  not 
\mm  .  ^  a  ciergyman  purchasing  for  himself. 

Sale  of  adt ow-  It  was  formerly  doubted  whether,  if  an  advowson  or  next 
son  or  proieou-  presentation  to  a  church  was  purchased  when  the  incnm* 
cumbem  u  <*     °ent  was  in  tt  dy*n&  Btate>  *e  next  presentation  in  either 

W^****  k  GruKwood  y.  BUhop  if  London,  6  Taunt.  727, 

I  Craiae,  Dig.  tit,  ra«  o.  U, 
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case  would  be  simoniacal :  and  first,  it  was  decided  and 
settled  that  if  an  advowson  were  purchased  under  such 
circumstances,  the  next  presentation  in  right  of  it  would 
not,  under  the  circumstances,  be  simony. 

A  person  having  notice  that  the  incumbent  was  on  his 
death-bed,  and  would  not  live  over  the  night,  purchased 
the  advowson  in  fee  of  the  defendant :  the  incumbent  died 
the  next  day,  and  the  purchaser  presented  his  clerk  upon 
that  avoidance.    A  question  was  referred  by  the  Court  of 
Chancery  to  the  Court  of  Common  Pleas,  whether  the  said 
presentation  was  void,  as  being  on  a  simoniacal  contract." 
Lord  Chief  Justice  De  Grey  said,  he  was  not  able  to  doubt 
upon  the  question.    An  advowson  was  a  temporal  right ; 
not  indeed  jus  habendi,  but  jus  disponendi.    The  exercise 
of  that  right  was  by  presentation.    The  right  itself  was  a 
valuable  right,  and  properly  the  object  of  sale :   but  the 
exercise  of  this  right  was  a  public  trust,  therefore  ought  to 
be  void  of  any  pecuniary  consideration,  either  in  the  patron 
or  the  presentee.    Simony  was  unknown  to  the  common  simony  not  de- 
law,  though  corrupt  presentation  was.     But  what  was  or  pendant  on  the 
was  not  simony  depended  on  the  statute  of  31  Eliz.,  which  j£n^lua(£' 
did  not  adopt  all  the  wild  notions  of  the  canon  law,  but 
had  defined  it  to  be  a  corrupt  agreement  to  present    No 
conveyance  of  an  advowson  could  be  affected  by  that  act, 
unless  so  far  as  it  affected  the  immediate  presentation; 
therefore  a  sale  of  an  advowson,  the  church  being  actually 
void,  was  simoniacal  and  void  in  respect  to  the  then  pre- 
sent vacancy.     But  it  had  never  been  thought  that  to 
purchase  an  advowson  merely  with  the  prospect,  however 
probable,  that  the  church  would  soon  oecome  void,  was 
either  corrupt  or  simoniacal;0  though  by  the  common  law, 
if  a  clerk  or  a  stranger,  with  the  privity  of  a  clerk,  con- 
tracted for  the  next  avoidance,  the  incumbent  being  in 
extremis,  it  was  held  to  be  simoniacal.    The  present  case 
was  the  purchase  of  an  advowson  in  fee.   No  privity  of  the 
clerk  appeared.    The  church  was  not  actually  void,  but  in 
great  probability  of  a  vacancy;  which,  however,  was  by  no 
means  equivalent  to  a  certainty.    He  said  the  judges  would 
go  beyond  every  resolution  of  their  predecessors  to  deter- 
mine this  to  be  simony. 

The  other  judges  concurred ;  and  the  court  certified  that  Sale  of  advow- 
the  presentation  was  not  void,  it  not  appearing  to  them  to  »°n»  *hf? in- 

r._ri  ,  •  •       i         x       x  o  cumbentisw 

nave  been  made  upon  a  simoniacal  contract.0  extremis,  de- 

clared not  sirno- 

■  Barrett  v.  GUM,  2  Black.  Rep.  1052.  niacal. 

■  See  Greenwood  v.  Bishop  of  London,  5  Tannt.  727. 
•  Barrett  ? ,  Glubb,  2  Black.  Rep.  1062. 
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Sale  of  next  pre-      Still,  however,  it  was  long  afterwards  considered  that  a 
rimila^circum-   contract  for  sale  of  a  next  presentation,  the  parties  know- 
"tancea  fonnviy  *n8  ^e  incumbent  to  be  at  the  point  of  death,  was  nmo- 
held  void.         niacal,  and  indeed  such  an  opinion  might  be  collected  from 
the  judgment  in  the  case  last  mentioned.   And  in  the  case 
of  Pox  v.  Bishop  of  Chester?  it  was,  after  foil  argument, 
decided,  that  a  presentation  made  in  pursuance  of  such  i 
contract  was  void,  although  the  clerk  was  not  privy  to  the 
transaction,  and  die  contract  was  not  made  with  a  view  to 
the  presentation  of  any  particular  individual ;  for  that  v* 
cancy  was  not  made  by  any  words  of  the  statute  essential 
to  a  corrupt  contract,  and  that  a  contract  might  be  corrupt, 
although  the  church  were  full.     But  this  case  was  after- 
wards brought  by  error  into  the  House  of  Lords,  and  thk 
But  now  de-      judgment  of  the  King's  Bench  was  there  overruled :  Best, 
nouUnonUca?4  ^*  '•»  w^°  delivered  *e  unanimous  opinion  of  the  judges 
no  simoma    .   Qf  ^e  Qommon  pieag  and  Exchequer,  said,  "  If  thw  con- 
veyance were  void,  it  must  have  been  so  when  executed, 
and  would  remain  void,  into  whatever  hands  and  under 
whatever  circumstances  the  right  of  presentation  might 
have  passed.     Now,  if  this  incumbent  had  been  restored 
to  apparent  health,  (as  many  persons  thought  to  have  been 
in  imminent  danger  of  death  have  been,)  and  the  vendee 
had  sold  the  presentation  to  one  ignorant  of  the  circum- 
stances under  which  the  first  sale  was  made,  it  would  be 
most  unjust  to  hold  this  second  sale  void ;  and  yet  this 
would  be  the  necessary  consequence  of  holding  that  the 
first  sale  was  simoniacal.    Whilst  the  law,  therefore,  per- 
mits the  next  presentation  of  livings  to  be  sold  during  the 
lives  of  the  incumbents,  as  long  as  the  incumbent  is  afire, 
the  sale  is  good.    It  would  be  difficult  to  establish  a  rule 
that  should  settle  what  degree  of  probability  of  the  ap- 
proaching death  of  an  incumbent  would  prevent  the  sale 
of  the  next  avoidance  of  a  benefice,  and  more  difficult  to 
ascertain  by  evidence  when  an  incumbent  was  within  that 
rule."* 
A  sale,  with  an       But  it  is  presumed  that  that  part  of  Ohief  Justice  Abbott's 
agreement  for  a  judgment,  in  Fox  v.  Bishop  of  Chester,  is  still  good  and 
3on%  rimf**"  acknowledged  law,  in  which  he  says,  "  No  person  would 
niacal.  doubt  but  that  a  sale  of  the  next  presentation  for  money, 

accompanied  by  an  agreement  for  an  immediate  or  speedy 
resignation,  would  be  within  the  statute." 
So  if  the  church  And  so  if  a  presentation  be  made  by  a  person  usurping 
is  filled  wrong-  the  right  of  patronage ;  and,  pending  an  action  for  remor- 
actwn  pending  *n&  his  clerk,  who  is  afterwards  removed,  the  benefice  is 
for  removing  sold ;  this  is  an  offence  within  the  meaning  of  the  statute, 
the  clerk.  p  2  Barn.  &  Creea.  635.  *  Same  caae  on  appeal,  6  Bing.  30. 
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for  the  church  was  never  full  of  that  clerk.  And  if  this 
were  allowed,  the  statute  might  be  evaded ;  for  it  would 
be  only  getting  an  usurper  to  present  while  the  church  was 
void,  and  then  selling  it.r 

And  so  also  it  has  oeen  held,  that  a  grant  of  a  presenta-  And  so  after  the 
tion,  after  institution  of  the  incumbent  to  a  second  living,  JJ2J^£jJt^ 
which  vacated  the  first,  was  void,  because  the  church  was  ^cond  living, 
considered  as  vacant  from  the  time  of  institution. 

Formerly  it  was  doubted  whether  it  was  simony  for  a 
clerk  to  purchase  for  himself  the  next  presentation  to  a 
benefice  while  it  was  full,  and  to  be  presented  to  it  when 
it  became  void ;  but  this  doubt  has  been  entirely  removed, 
and  the  simony  of  such  a  transaction  clearly  established, 
by  the  statute  of  12  Anne  before  mentioned.* 

But  it  has  been  further  doubted  whether  the  purchase  A  clergyman 
of  an  advowson  in  fee  by  a  clergyman,  and  a  presentation  JKEieifS 
of  himself  upon  the  death  of  the  incumbent,  be  within  this  ad?owson  in  fee, 
statute.  It  appears,  from  an  opinion  of  the  late  Mr.  Fearne,'  and  be  presented 
that  he  did  not  consider  such  a  purchase  as  prohibited  by  "P011  the  next 
that  statute,  but  that  a  presentation  by  a  trustee  of  such  a  vacancy* 
purchaser,  of  the  purchaser  himself,  might  be  made.    This 
opinion  is  supported  by  Lord  Chief  Justice  De  Grey's  argu- 
ment in  the  case  of  Barrett  v.  Glubb,  in  which  he  distin- 
guished between  a  purchase  of  the  next  presentation  to  a 
church,  and  a  purchase  of  an  advowson  in  fee ;  for,  in  the 
first  case,  he  admitted  that  a  purchase  would  be  simonia^ 
cal,  if  the  incumbent  was  in  extremis;  whereas  in  the  second 
case  he  held  it  good.0 

The  result  of  these  authorities  is,  that  the  law  is  now  Result  of  the 
settled  as  follows.  authorities. 

It  is  not  simony  for  a  layman,  or  spiritual  person  not  Present  state  of 
purchasing  for  himself,  to  purchase  wnile  the  church  is  ™eh,at*' 
lull  either  an  advowson  or  next  presentation,  however  im-  gim0ny"  no 
mediate  may  be  the  prospect  of  a  vacancy ;  unless  that 
vacancy  is  to  be  occasioned  by  some  agreement  or  arrange- 
ment between  the  parties. 

Nor  is  it  simony  for  a  spiritual  person  to  purchase  for 
himself  an  advowson,  although  under  similar  circumstances. 

If  either  a  layman  or  spiritual  person  purchase  an  ad- 
vowson while  the  church  is  vacant,  a  presentation  by  the 
purchaser  upon  any  future  avoidance,  after  the  church  has 
been  filled  for  that  time,  is  not  simony. 

It  is  simony  for  any  person  to  purchase  the  next  pre-  What  is  simony, 
sentation  while  the  church  is  vacant. 

r  Waiktr  ▼.  HamwariUy,  Skin.  90.  •  Cruise,  Dig.  tit.  xxi.  c.  2. 

1  Cases  and  Opinions,  409.  ■  See  ante. 
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It  is  simony  for  a  spiritual  person  to  purchase  for  him- 
self the  next  presentation,  although  the  church  be  full. 

It  is  simony  for  any  person  to  purchase  a  next  presen- 
tation, or  if  the  purchase  be  of  an  advowson,  the  next 
presentation  by  a  purchaser  would  be  simoniacal,  if  there 
is  any  agreement  or  arrangement  between  the  parties  at 
the  time  of  the  purchase  for  causing  a  vacancy  to  be  made. 

If  any  person  purchase  an  advowson  while  the  church 
is  vacant,  a  presentation  by  the  purchaser  for  that  vacancy 
is  simony. 


Induction. 


Origin  of. 


Investitures 


were  the  im- 
mediate origin 
of  induction* 


Section  4. 
Of  Induction. 

We  speak  of  induction  under  a  separate  head,  since  it 
is  entirely  of  a  different  nature  from  those  other  steps 
which  we  have  mentioned,  by  means  of  which  the  incum- 
bent obtains  full  possession  of  his  benefice. 

Formerly  it  was  considered  that  no  person  could  hare 
full  possession  of  a  corporal  hereditament  without  some 
act  of  this  nature.  Thus  in  the  case  of  a  feoffment  by 
which  lands  were  conveyed,  livery  of  seisin,  as  it  was 
called,  or  the  delivery  of  possession,  was  held  absolutely 
necessary  to  complete  the  donation.  "  Nam  feudum  tine 
investiturd  nullo  modo  constitui  potuit"  And  an  estate 
was  then  only  perfect,  when,  as  the  author  of  Fleta  ex- 
presses it,  "  Fit  juris  et  seisince  conjunction  * 

Investitures,  in  their  original  rise,  were  probably  in- 
tended to  demonstrate,  in  conquered  countries,  the  actual 
possession  of  the  lord ;  and  that  he  did  not  ^rant  a  bare 
litigious  right,  which  the  soldier  was  ill  qualified  to  pro- 
secute, but  a  peaceable  and  firm  possession.  And  at  a 
time  when  writing  was  seldom  practised,  a  mere  oral  gift, 
at  a  distance  from  the  spot  that  was  given,  was  not  likely 
to  be  either  long  or  accurately  retained  in  the  memory  of 
bystanders,  who  were  very  little  interested  in  the  grant 
Afterwards  they  were  retained  as  a  public  and  notorious 
act,  that  the  countiy  might  take  notice  of  and  testify  the 
transfer  of  the  estate,  and  that  such  as  claimed  title  by 
other  means,  might  know  against  whom  to  bring  their 
actions.* 

In  all  well  governed  nations,  some  notoriety  of  this  kind 
has  been  ever  held  requisite,  in  order  to  acquire  and  ascer- 
tain the  property  of  lands.    In  the  Roman  law,  pie*** 


1  2  Black.  Com.  311. 
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dominium  was  not  said  to  subsist,  unless  where  a  man  had 
both  the  right  and  the  corporal  possession ;  which  posses- 
sion could  not  be  acquired  without  both  an  actual  inten- 
tion to  possess,  and  an  actual  seisin,  or  entry  into  the 
premises,  or  part  of  them,  in  the  name  of  the  whole.  And 
thus,  in  ecclesiastical  promotions,  where  the  freehold 
passes  to  the  person  promoted,  corporal  possession  is  re- 
quired at  this  day  to  vest  the  property  completely  in  the 
new  proprietor.  Therefore  in  dignities  possession  is  given 
by  instalment;  in  rectories  and  vicarages  by  induction, 
without  which  no  temporal  rights  accrue  to  the  minister, 
though  every  ecclesiastical  power  is  vested  in  him  by  in- 
stitution/ 

Induction  is  therefore  the  investiture  of  the  temporal 
part  of  the  benefice,  and  when  a  clerk  is  thus  presented, 
instituted,  and  inducted  into  a  rectory,  he  is  then,  and  not 
before,  in  full  and  complete  possession,  and  is  called  in 
law  persona  impersonate,  parson  imparsonee9  for  as  by 
institution  or  collation  the  spiritual  cares  of  the  parish 
and  the  cure  of  souls  is  committed  to  him,  so  by  induction 
are  committed  to  him  the  temporalties  of  the  church,  and 
actual  possession  of  the  church  and  glebe.5  By  institution  induction  gim 
also  we  have  already  seen  that  he  had  acquired  j us  ad  rem,  complete  pot- 
or  inchoate  and  imperfect  right  to  the  temporalties,  so  that  ^^[^j* 
though  he  had  a  right  to  take  the  tithes,  &c.  he  had  no 
right  to  sue  for  them :  by  induction  he  acauires  jus  in  re, 
or  complete  and  full  right,  so  that  he  would  have  a  right 
to  take  the  tithes,  &c.  and  to  sue  for  them  if  withheld ; 
and  he  has  now  the  real  and  corporal  possession  of  the 
church,  with  all  its  rights,  profits,  and  appurtenances 
thereto  belonging.6  By  induction  the  parson  is  put  in 
possession  of  a  part  tor  the  whole,  and  may  therefore 
maintain  an  action  for  a  trespass  on  the  glebe  land,  though 
he  had  not  taken  actual  possession  of  it? 

Where  the  party  inducted  has  a  former  benefice,  the  Effects  of. 
avoidance  of  it  does  not  take  place  until  the  induction  to 
the  second,  so  that  lapse  does  not  accrue  until  after  that 
time,  yet  the  patron  of  the  former  benefice  may,  if  he 
pleases,  present  upon  the  institution  of  the  clerk  to  the 
second  benefice,  and  before  his  induction,  and  such  pre- 
sentation would  be  good.* 

Although  a  suit  in  the  ecclesiastical  court  is  proper  to 
try  the  validity  of  a  parson's  institution,  yet  if  the  parson 

»  2  Black.  Com.  312.  *  3  Phill.  75. 

«  Gib*.  814;  1  Bom's  E.  L. 

*  Bulwer  v.  Bh/jmt,  2B.&  Aid.  470. 

•  WotfaUen  v.  Bishop  of  Lincoln  and  Whitehead,  2  Wilt.  R.  174. 
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has  been  inducted,  a  prohibition  would  be  granted,  for,  by 
induction,  the  parson  has  the  church  as  a  lay  fee;  and 
therefore  the  common  law  should  be  preferred  to  the  spi- 
ritual law,  and  shall  draw  the  trial  or  the  whole  to  it.   If 
there  be  a  suit  in  the  spiritual  court  before  induction  to 
repeal  the  institution,  no  prohibition  will  be  granted;  but 
induction,  though  it  be  after  utterly  void,  yet,  inasmuch  as 
it  is  a  temporal  thing,  it  cannot  be  frustrated  by  the  spi- 
ritual court.    So,  if  the  question  be  parson  or  not  parson, 
which  comprehends  induction,  it  is  only  triable  by  the 
common  law. 
By  whom  it  is        The  archdeacon  is  the  person  who,  of  common  right,  has 
to  be  made.       power  to  induct,  but  others  may  make  inductions  by  pre- 
scription, as  the  deans  and  chapters  of  St.  Paul's  and 
Lichfield.     The  archdeacon  usually  issues  a  precept  to 
other  clergymen  to  perform  the  induction  for  him ;  and  if 
he  make  a  general  mandate  to  all  parsons,  vicars,  tec. 
within  the  archdeaconry,  and  a  minister  not  resident  within 
the  archdeaconry  make  the  induction,  yet  it  is  good,*  And 
if  the  archdeacon  refuse  to  induct  after  institution,  an 
action  on  the  case  will  lie  against  him,  because  it  is  a  tem- 

Eoral  act.     And  a  mandamus  will  be  granted  to  compel 
im ;  nevertheless  such  refusal  is  also  punishable  by  eccle- 
siastical censures.h 

If  a  church  is  exempt  from  archidiaconal  jurisdiction,  as 
many  churches  are,  then  the  mandate  is  to  be  directed  to 
the  chancellor  or  commissary :  if  a  peculiar,  then  to  the 
judge  of  the  peculiar.  When  an  archbishop  collates  by 
lapse,  or  when  a  see  is  vacant,  the  mandate  goes  not  to  the 
officer  of  the  archbishop,  but  to  the  officer  of  the  bishop.1 
If  a  bishop  die  or  is  removed  after  institution,  but  before 
induction  is  complete,  the  archbishop  may  grant  a  man- 
date of  induction,  the  archbishop  being  guardian  of  the 
temporalties,  sede  vacante ;  so  also,  if  the  authority  of  the 
bishop  be  suspended,  as  by  visitation,  or  if  such  mandate 
be  not  executed  till  after  a  new  bishop  has  been  confirmed, 
who  then  has  power  himself  to  execute  it,  yet  it  is  not  void, 
although  it  may  be  voidable.k 
In  case  of  The  king's  grantee  of  a  free  chapel  is  to  be  put  into  pofl- 

grantee  of  a  free  session  by  the  sheriff  of  the  county,  and  not  by  the  onfr 
c  *£* '  nary.     In  some  places  a  prebendary  shall  have  possession 

tber  cases.      with0ut  induction,  as  at  Westminster,  where  the  king 
makes  his  collation  by  letters  patent,  and  thereupon  the 

s  Rogers's  E.  L.,  Incumbent  j  Godolph.  Abr.  278 ;  Gibs.  860. 
h  Gibs.  815  ;  Sherock  v.  Boucher,  1  Ld.  Raymond,  88. 
i  1  Burn's  E.  L.  k  Ibid, 
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party  enters  without  induction.  Sometimes  the  bishop 
makes  induction,  and  sometimes  others,  according  to  the 
usage  of  the  place.  The  possession  of  sinecures  is  to  be 
obtained  in  the  same  manner  as  other  benefices.1 

After  institution  the  bishop  issues  his  mandate,  usually  Where  the 
directed  to  the  archdeacon,  or,  as  it  may  be,  to  other  per-  bwhop't  ntn- 
sons  haying  power  to  induct,  directing  them  to  induct  the    a  e  w  genera  * 
clerk  who  has  been  instituted ;  and  the  clergyman  having 
obtained  this  mandate  of  induction,  is  to  take  it  to  the 
proper  office,  for  the  purpose  of  procuring  the  archdeacon's 
mandate,  directed  to  all  and  singular  rectors,  vicars,  &c. 
in  order  to  obtain  induction.    But  if  the  bishop's  mandate 
is  directed  in  general  to  all  and  singular  rectors,  vicars, 
&&,  any  clergyman  in  the  diocese  may  induct  by  virtue  of 
that  mandate,  without  any  application  to  the  archdeacon's 
office.0    The  person  empowered  to  induct,  taking  the  hand  Mode  of  ro- 
of the  person  to  be  inducted,  lays  it  on  the  key  of  the  dnction. 
church  m  the  church  door,  or  on  the  ring  of  the  door ;  or 
if  the  church  be  ruinated,  it  is  done  by  laying  his  hand  on 
the  wall  or  the  fence  of  the  churchyard,  and  saying,  "  By 
virtue  of  this  mandate,  I  induct  you  into  the  real,  actual, 

and  corporal  possession  of  the  church  of ,  with  all  its 

fruits,  members,  and  appurtenances."  He  then  opens  the 
door  and  puts  the  new  incumbent  into  possession  of  the 
ehurch,  wno,  when  he  has  tolled  the  bell,  comes  forth,  and 
the  inductor  indorses  and  signs  a  certificate  of  such  in- 
duction on  the  mandate,  attested  by  those  who  witnessed 
the  same.n  And  this  is  said  by  Blackstone  to  be  a  form 
required  by  law,  with  intent  to  give  all  the  parishioners  due 
notice  and  sufficient  certainty  of  their  new  minister,  to  whom 
their  tithes  are  to  be  paid.0 


Section  5. 

Of  Requisites  after  Induction. 

Although  the  clerk  inducted  thereupon  becomes  a  com-  Acts  to  be  done 
plete  incumbent,  and  has  full  possession  of  the  tempo-  after  induction, 
ralties  as  well  as  the  spiritualties  of  his  benefice,  there  are 
yet  some  further  acts  which  the  law  requires  him  to  per- 
form, and  to  the  non-performance  of  which  penalties  are 
attached. 

1  Watt.  c.  15;  Godolph.  Abr.279;  Gibs.  860  ;  Rogers's  E.L.,  Incumbent 
■  Hodgson's  Instructions,  p.  30;  and  1  Com.  391. 

B  Cruise's  Dig.  lit.  xxi.  c.  2 ;  Hodg.  Instruct.  30.    For  form  of  certificate, 
see  Appendix. 
•  1  Com.  391. 
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Reading  in. 


Penally  for 
omitting  or  re- 
refusing. 


Reading  the 
articles. 


Penalty  for 
omitting. 


Every  person  who  shall  be  presented  or  collated,  or  put 
into  any  ecclesiastical  benefice  or  promotion,  shall,  in  the 
church,  chapel  or  place  of  public  worship  belonging  to  his 
said  benefice  or  promotion,  within  two  months  next  after 
that  he  shall  be  in  the  actual  possession  of  the  said  eccle- 
siastical benefice  or  promotion,  upon  some  Lord's  day, 
openly,  publicly  and  solemnly  read  the  morning  and  even- 
ing prayers,  appointed  to  be  read  by  and  according  to  the 
Book  of  Common  Prayer,  at  the  times  thereby  appointed 
or  to  be  appointed ;  and  after  such  reading  thereof,  shall 
openly  and  publicly,  before  the  congregation  there  as- 
sembled, declare  his  unfeigned  assent  and  consent  to  the 
use  of  all  things  therein  contained  and  prescribed,  in  these 
words  and  no  other : — "  I,  A.  B.,  do  here  declare  my 
unfeigned  assent  and  consent  to  all  and  every  thing  con- 
tained and  prescribed  in  and  by  the  book  intituled  *  The 
Book  of  Common  Prayer,  and  Administration  of  the  Sa- 
craments, and  other  Rights  and  Ceremonies  of  the  Church, 
according  to  the  use  of  the  Church  of  England/  together 
with  the  Psalter  or  Psalms  of  David,  appointed  as  they 
are  to  be  sung  or  said  in  churches,  and  the  form  or  manner 
of  making,  ordaining  and  consecrating  of  bishops,  priests 
and  deacons."? 

And  every  such  person  who  shall  (without  some  lawful 
impediment,  to  be  allowed  and  approved  by  the  ordinary 
of  the  place,)  neglect  or  refuse  to  ao  the  same  within  the 
time  aforesaid  (or,  in  the  case  of  such  impediment,  within 
one  month  after  such  impediment  is  removed),  shall,  ip& 
facto,  be  deprived q  of  all  his  said  ecclesiastical  benefices 
and  promotions ;  and  from  thenceforth  it  shall  be  lawful 
for  all  patrons  and  donors  of  all  and  singular  the  said 
ecclesiastical  benefices  and  promotions,  according  to  their 
respective  rights  and  titles,  to  present  or  collate  to  the 
same,  as  though  the  person  or  persons  so  offending  or 
neglecting  were  dead/ 

Every  person  admitted  to  any  benefice  with  cure,  shall 
publicly  read  the  articles  of  religion  agreed  upon  in  con- 
vocation in  the  year  1562,  in  the  parish  church  of  that 
benefice,  with  declaration  of  his  unfeigned  assent  to  the 
same ;  and  every  person  admitted  to  a  benefice  with  cure, 
except  that  within  two  months  after  his  induction,  he  do 

Eubhcly  read  the  said  articles,  in  the  same  church  whereof 
e  shall  have  cure,  in  the  time  of  common  prayer  there, 
with  declaration  of  his  unfeigned  assent  thereunto,  shall 
be  upon  every  such  default,  ipso  facto,  immediately  de- 

p  13  &  14  Car.  2,  c.  4,  s.  6.  *  See  Deprivation  and  Lapse. 

r  1  Burn's  E.  L. :  13  fie  14  Car.  2,  c.  4. 
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E rived;  provided,  that  no  title  to  confer  or  present  by 
ipse  shall  accrue  upon  any  deprivation  ipso  facto,  but 
after  six  months  after  notice  of  such  deprivation  given  by 
the  ordinary  to  the  patron.* 

He  shall  publicly  and  openly  read  the  ordinary's  certi-  Reading  the 
ficate  of  his  having  subscribed  the  declaration  of  con-  J^J^jf  t]jis 
formity  to  the  liturgy  of  the  Church  of  England,  as  it  is  ihe  declaration 
now  by  law  established,  together  with  the  same  declara-  of  conformity, 
tion  or  acknowledgment,  upon  some  Lord's  day,  within 
three  months  next  after  such  subscription,  in  his  parish 
church  where  he  is  to  officiate,  in  the  presence  of  the  con- 
gregation there  assembled,  in  the  time  of  divine  service, 
upon  pain  that  every  person  failing  therein,  without  some  Penalty  for 
lawful  impediment,  to  be  allowed  and  approved  by  the  omitting, 
ordinary  of  the  place,  shall  lose  such  parsonage,  vicarage 
or  benefice,  curate's  place,  or  lecturer's  place  respectively, 
and  shall  be  utterly  disabled  and  ipso  facto  deprived  of 
the  same ;  and  the  said  parsonage,  vicarage  or  benefice, 
curate's  place  or  lecturer  s  place,  shall  be  void  as  if  he 
was  naturally  dead.1 

A  doubt  has  been  raised,  whether  the  design  of  the  act 
was,  that  the  clerk  should  only  read  the  bishop's  certi- 
ficate to  the  congregation,  in  testimony  of  his  having  sub-  Necessity  for 
scribed  the  declaration  before  him,  or  whether,  after  having  repeating  the 
read  the  certificate,  he  should  not  also  make  the  same  de-  de^^jon  of 
claration  again  in  form  before  the  congregation,  which  °°  omi** 
point  has  never  been  judicially  determined ;  but  the  latter 
opinion  is  not  only  more  safe,  but  has  also  been  thought 
more  agreeable  to  the  tenor  of  the  act  than  the  bare  read- 
ing of  the  certificate.0 

Upon  these  statutes  it  is  to  be  observed,  that  the  depri-  Deprivation  in 
vation  is  to  be,  ipso  facto}  upon  the  neglect  or  default,  so  «uch  cases  is 
that  no  declaratory  sentence  of  deprivation  would  be  neces-  tP90f,tet0' 
sary ;  for,  as  it  has  been  observed,  if  it  were  so,  the  sta- 
tute would  be  defrauded  at  the  pleasure  of  the  ordinary  if 
he  would  not  deprive ;  and  this,  it  is  said,x  is  the  received 
interpretation  of  the  statutes,  although  in  a  very  old  case  * 
the  contrary  seems  to  have  been  supposed.    And  although 
the  necessity  of  notice  being  given  to  the  patron  by  the 
bishop,  and  the  provision  as  to  lapse  is  mentioned  only  in 
the  second  statute,  yet  it  seems  as  to  that,  that  it  is  to  be 
the  same  under  the  others,  and  that  lapse  accrues  in  neither 
case  by  such  deprivation  until  six  months  after  such  notice 
given.* 


*  13E1iz.c.  12,s.3. 

*  13  6t  14  Car.  2,  c.  4,  s.  11.        *  Gibs.  817  ;  1  Burn's  E.  L.  Benefice, 

*  Ibid.  7  Bacon  v.  B'ukop  of  CartUkt  I  Burn's  E.  L.  180. 
■  See  DtprivatioQ  and  Lapse. 
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Usual  time  of        Although  the  different  times  of  one  month,  two  months, 
reading  in.         anc[  three  months,  are  mentioned  in  these  statutes  as  the 
times  within  which  each  declaration  respectively  is  to  be 
read,  they  are  usually  read  on  the  same  Sunday,  and  con- 
stitute what  is  termed  "  reading  in." 
How  the  months      The  months  in  this  case  are  not  to  be  reckoned  accord- 
anted.bC  C°m"    m%  to  *e  eccksiastical  computation,  and  as  calendar 
pn    *  months,  but  as  months  of  twenty-eight  days  only;  for  in 

an  old  case,  mentioned  in  Burn's  Ecclesiastical  Law, 
where  the  induction  was  September  16th,  and  the  articles 
were  read  November  15th,  this  was  adjudged  insufficient 
That  case,  however,  scarcely  appears  sufficient  to  prove 
the  point  for  which  it  is  there  cited ;  for  the  reading  of  the 
articles  in  that  case  could  not  be  said  to  be  within  the  two 
months,  even  if  the  months  were  reckoned  according  to 
the  calendar ;  for  where  the  computation  is  to  be  made 
from  or  after  an  act  done,  the  day  of  doing  the  act  is  to  be 
included. 

From  the  case  last  mentioned,  and  from  the  words  of 
the  statutes,  it  would  have  followed,  that  if  neglect  or  de- 

^^Mrttin  feult  had  been  made  in  reading  in  within  the  PWP61,  ^ 
cases  by  reading  it  could  not  have  been  cured  by  reading  in  after  that  time ; 
in  at  any  time,  but  by  the  statute  33  Geo.  II.  c.  28,  it  is  enacted,  that 
whereas  it  hath  happened,  and  may  happen,  through  sick- 
ness or  other  lawful  impediment,  that  divers  persons  have 
been  and  may  be  hindered  from  reading  the  said  articles, 
and  making  the  said  declaration,  within  die  two  months; 
and  yet  such  person,  after  such  sickness  or  other  lawful 
impediment  removed,  hath  read  or  may  read  the  said 
articles,  and  hath  made  or  shall  make  the  said  declara- 
tion, and  it  is  resonable  that  6uch  persons  shall  be  deemed 
to  have  complied  with  the  true  intent  and  meaning  of  the 
said  act ;  every  person  who  hath  read  or  shall  read  the 
said  articles,  ana  hath  made  or  shall  make  the  said  decla- 
ration, at  the  same  time  that  he  did  read  or  shall  read  the 
morning  and  evening  prayer,  and  declare  his  unfeigned 
assent  and  consent  thereunto,  according  to  the  form  in 
13  &  14  Car.  II,  c.  4,  s.  6,  shall  be  and  is  hereby  declared 
and  adjudged  to  have  complied  with  the  true  intent  and 
meaning  of  the  said  act  of  the  13  Eliz.,  although  the  same 
were  not  or  may  not  be  read  within  the  space  of  two 
months  after  such  person's  induction  into  any  benefice 
with  cure;  and  every  such  person  shall  be  freed  and  di* 
charged  from  any  deprivation  or  other  forfeiture  by  virtue 
of  the  said  act. 
Certificate  of  It  is  prudent  to  obtain  from  the  churchwardens,  or 

•hSkfb?  ob-     some  other  ^habitants  of  the  parish,  a  certificate  that  the 
tained. 
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new  incumbent  has  complied  with  the  above  forms,  which 
are  required  to  be  observed  in  the  church ;  a  printed  form 
of  which  certificate,  as  here  set  forth,  is  usually  supplied 
by  the  bishop's  secretary  at  the  time  of  institution  or  col- 
lation/ 

Memorandum. — That  on  Sunday,  the day  of ,  Form  of  the<*r« 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  lificale# 
— ,  A.  B.,  rector  (or  vicar)  of  the  rectory  (or  vicarage)  of 
the  parish  church  of ,  in  the  county  of and  dio- 
cese of,  did  read,  in  his  parish  church  of ,  aforesaid, 

the  articles  of  religion,  commonly  called  the  Thirty-Nine 
Articles,  agreed  upon  in  convocation  in  the  year  of  our 
Lord  1662,  and  dia  declare  his  unfeigned  assent  and  con- 
sent thereto :  also  that  he  did  publicly  and  openly,  on  the 
day  and  year  aforesaid,  in  the  time  of  divine  service,  read 
a  declaration  in  the  following  words,  viz. :  "  1,  A.  B.,  do 
declare  that  I  will  conform  to  the  Liturgy  of  the  United 
Church  of  England  and  Ireland,  as  it  is  now  by  law  esta- 
blished ;"  together  with  a  certificate,  under  the  hand  of  the 

right  reverend ,  by  Divine  permission  lord  bishop  of 

,  of  his  having  made  and  subscribed  the  same  before 

him :  and  also  that  the  said  A.  B.  did  read,  in  his  parish 
church  aforesaid,  publicly  and  solemnly,  the  morning  and 
evening  prayer,  according  to  the  form  prescribed  in  and 
by  the  book  entitled  the  Book  of  Common  Prayer,  and 
Administration  of  the  Sacraments,  and  other  Rites  and  Cere- 
monies of  the  Church,  according  to  the  use  of  the  united 
Church  of  England  and  Ireland ;  together  with  the  Psalter 
or  Psalms  of  David,  pointed  as  they  are  to  be  said  or  sung 
in  churches,  and  the  form  and  manner  of  making,  ordain- 
ing, and  consecrating  bishops,  priests  and  deacons ;  and 
that,  immediately  after  reading  the  evening  service,  the 
said  A.  B.  did  openly  and  publicly,  before  the  congregation 
there  assembled,  declare  his  unfeigned  assent  and  consent 
to  all  things  therein  contained  and  prescribed,  in  these 
words,  viz* :  "  I,  A.  B.,  do  declare  my  unfeigned  assent  and 
consent  to  all  and  every  thing  contained  and  prescribed  in 
and  by  the  book  intituled  the  Book  of  Common  Prayer 
and  aoministration  of  the  Sacraments,  and  other  rites  and 
ceremonies  of  the  Church,  according  to  the  use  of  the 
united  Church  of  England  and  Ireland ;  together  with  the 
Psalter  or  Psalms  of  David,  pointed  as  they  are  to  be  sung 
or  said  in  churches,  and  the  form  and  manner  of  making, 
ordaining  and  consecrating  bishops,  priests  and  deacons : 
and  these  things  we  promise  to  testify  upon  our  corporal 
oaths,  if  at  any  time  we  should  be  duly  called  thereto. 
*  Hodgson's  Instructions. 
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Use  of  preserv- 
ing evidence 
that  the  requi- 
sites after  in- 
duction have 
been  complied 
with. 


What  is  primd 
facie  evidence 
that  requisites 
have  been  com 
plied  with. 


It  will  be  pre- 
sumed that  the 
requisites  have 
heen  complied 
with,  unless 
some  evidence 
is  given  to  the 
contrary. 


In  witness  whereof  we  have  hereunto  set  our  hands,  the 
day  and  year  first  above  written.** 

CD.    G.H. 
E.F.    I.K. 

We  have  said  that  it  is  prudent  for  the  incumbent  to 
obtain  the  above  certificate ;  and  it  will  have  been  observed, 
also,  that,  in  the  other  requisites  to  be  observed  on  admis- 
sion and  institution,  some  entry  or  certificate  is  always 
directed  to  be  made,  in  order  that  evidence  may  be  pre- 
served that  all  the  requisites  have  been  complied  with,  if, 
in  the  case  of  suits  or  actions  brought  by  the  incumbent, 
his  title  should  be  disputed.  And  it  seems  to  have  been 
formerly  doubted  whether  in  such  cases  it  was  not  neces- 
sary for  the  incumbent  to  prove  his  title,  by  proving  his 
admission,  institution,  induction,  and  reading  the  articles, 
&c. ;  and  it  was  said  in  an  old  case,  that  although  at  law 
they  hold  the  parson  to  proof  of  these  things,  yet  they 
never  do  it  in  equity.0 

It  has  been  held,  however,  that  fifteen  years'  possession 
is  prima  facie  evidence  of  a  regular  induction  to  a  benefice, 
and  of  having  read  the  Thirty-nine  Articles  ;d  but  it  seems, 
without  any  length  of  possession,  regular  induction,  with 
all  its  after  requisites,  will  be  presumed.  Nor  need  these 
be  proved,  in  any  case,  in  the  first  instance ;  but  if,  upon 
examination  of  the  registers,  a  suspicion  be  induced  that 
such  requisites  have  not  been  complied  with,  it  may  be  fit 
for  a  jury  to  take  it  into  consideration.9  And  that  this  is 
the  law  appears  to  be  completely  and  fully  established  by 
the  following  case. 

In  an  action  for  money  had  and  received  to  the  plaintiffs 
use,  the  defendant  pleaded  the  general  issue ;  and  the 
cause  came  on  to  be  tried  before  De  Grey,  chief  justice,  at 
the  sittings  after  Easter  Term.  A  verdict  was  given  for  the 
plaintiff  on  the  following  case.  The  plaintiff,  in  1770, 
was  nominated  and  appointed  to  the  donative  of  Chester- 
le-Street  in  the  diocese  of  Durham,  with  cure  of  souls.  He 
was  then  in  priest's  orders,  and  had  subscribed  the  Thirty- 
nine  Articles,  and  the  three  articles  in  the  thirty-sixth 
canon,  at  the  time  of  his  ordination ;  but  did  not  prove  at 
the  trial  of  the  cause  (though  required  so  to  do)  that  he 
subscribed  the  articles  before  the  Bishop  of  Durham  as  or- 
dinary of  the  diocese,  nor  that  he  had  publicly  read  the 
same  in  the  church  of  Chester-le-Street  aforesaid,  with  de- 
claration of  his  assent  to  the  same;  nor  that  he  had  sub- 
scribed the  declaration  in  the  statute  of  13  &  14  Car.  II., 

b  Hodgson's  Instructions. 

c  Woodcock  v.  Smith,  T.  1718,  quoted  1  Barn's  E.L.  Benefice. 

4  3  Anst.  942.  •  3  Wils.  367. 
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since  his  nomination  to  the  donative ;  nor  that  he  had  a 
license  from  the  bishop  to  preach  in  the  said  church  of 
Chester-le-Street.    The  question  was,  whether  he  was  in  a 
situation  to  maintain  this  action.    The  case  was  argued  in 
two  several  terms ;  after  which  the  lord  chief  justice  deli- 
vered the  opinion  of  himself,  Gould,  Blackstone  and  Nares, 
justices.    'There  have  been  two  questions  made  upon  this 
case:  first,  whether  an  incumbent  of  a  donative,  with  cure, 
is  obliged  to  conform  to  the  statutes  of  Elizabeth  and 
Charles  II.    Secondly,  whether  in  this  action  it  was  neces- 
sary for  him  to  give  evidence  that  he  had  performed  the 
several  requisites  contained  in  these  statutes.     As  our 
opinion  is  founded  upon  the  second  question,  it  is  not  ne- 
cessary, nor  do  we  give  any  judicial  determination  upon 
the  former.     But  we  strongly  incline  to  think  that  dona- 
tives, with  cure  of  souls,  are  within  all  the  reasons,  religious 
as  well  as  political,  upon  which  those  facts  are  founded. 
As  to  the  second  question,  we  are  all  of  opinion,  that  in 
the  present  case,  as  no  evidence  was  given  by  the  defendant 
to  raise  a  doubt  whether  the  plaintiff  had  subscribed,  it 
was  not  incumbent  on  him  to  give  evidence  of  his  having 
actually  done  so.    The  presumption  always  is,  that  every 
man  conforms  to  the  law,  and  that  presumption  shall  stand 
till  something  appears  to  shake  it.     Nor  is  the  defendant 
hereby  put  upon  proving  a  direct  negative.     It  is  a  nega- 
tive qualified  with  circumstances :  some  of  these  ceremonies 
are  to  be  performed  publicly,  within  a  limited  time ;  regis- 
ters are  kept  of  others.    And  if  evidence  had  been  given 
that  a  person  had  regularly  attended  the  church,  and  heard 
nothing  of  this  matter ;  or  if  a  search  had  been  made  in 
the  bishop's  register,  and  nothing  had  been  found  therein, 
this  would  have  destroyed  the  presumption,  and  put  the 
plaintiff  on  proof  of  his  having  performed  those  requisites. 
And  he  mentioned  Dr.  Sheraras  case  before  Mr.  Justice 
Wilmot,  at  Sarum  assizes,  about  ten  years  before,  where  a 
prebendary  brought  an  ejectment  for  a  house  belonging  to 
flis  prebend,  and  was  required  to  show  that  he  had  per- 
formed the  requisites  necessary  by  law  to  make  him  pre- 
bendary ;  the  judge  held,  that  it  ought  to  be  presumed  he 
had  performed  them,  till  something  appears  to  the  contrary. 


Section  6. 

Of  Lapse. 

The  present  branch  of  our  treatise  would  appear  to  be  Ao  inckkot  to 
incomplete,  if  we  omitted  to  mention  the  subject  of  lapse,  ^^jf 
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Meaning  of  the 
word. 


Definition  of. 


When  first  esta- 
blished. 


Inclined  in  six 

calendar 

months. 


Patron  and  or- 
dinary the 
person. 


When  lapse 
may  be  pre- 
vented. 


yet  it  is  one  which  concerns  the  clergyman  indirectly  only, 
being  an  incident  to  the  right  of  advowson  and  presenta- 
tion, in  which  the  patron  is  more  directly  interested ;  for 
it  is  a  manner  in  wnich  his  right  becomes  forfeited,  before 
it  has  been  exercised ;  and,  consequently,  before  the  right 
of  advowson  has  become  connected  with  the  rights  and 
laws  of  the  clergy. 

Lapse  has  been  called  a  slip  or  omission  of  the  patron 
to  present  to  a  church  within  a  certain  time  ;f  bat  the  word 
may,  perhaps,  more  properly  be  defined  as  the  lapse  or 
devolution  to  another  of  a  right  which  the  proper  party  has 
neglected  to  exercise ;  but  whether  it  mean  the  sup  of  the 
patron,  or  the  act  of  devolution,  it  is  a  forfeiture,  whereby 
the  right  of  presentation  to  a  church  accrues  to  the  ordi- 
nary by  neglect  of  the  patron  to  present;  to  the  metropo- 
litan, by  neglect  of  the  ordinary ;  and  to  the  king,  by  neg- 
lect of  the  metropolitan.  For  it  being  for  the  interest  of 
religion,  and  the  good  of  the  public,  that  the  church  should 
be  provided  with  an  officiating  minister,  the  law  has  there- 
fore given  this  right  of  lapse,  in  order  to  quicken  the  pa- 
tron, who  might  otherwise,  by  suffering  the  church  to  re- 
main vacant,  avoid  paying  his  ecclesiastical  dues,  and  frus- 
trate the  pious  intentions  of  his  ancestors.'  This  right  of 
lapse  was  first  established  about  the  time  (though  not  by 
the  authority)  of  the  council  of  Lateran,  which  was  in  the 
reign  of  our  Henry  II.,  when  the  bishops  first  began  to 
exercise  universally  the  right  of  institution  to  churches.* 

The  term,  or  space  within  which  the  title  to  present  by 
lapse  accrues  from  the  one  to  the  other  successively,  is  ax 
months ;  and  as  the  computation  of  time  concerns  die 
church,  it  is  made  according  to  the  rules  of  the  canon  law, 
that  is,  by  the  calendar,  for  one  half  year ;  not  counting 
twenty-eight  days  to  the  month.  Ana  the  day  on  which 
the  church  becomes  void  is  not  to  be  reckoned  in  the  ac- 
count.1 

If  the  bishop  be  both  patron  and  ordinary,  he  shall  not 
have  a  double  time  allowed  him  to  collate  in ;  for  the  for- 
feiture accrues  by  law,  whenever  the  negligence  has  con- 
tinued six  months  in  the  same  person.k  And  also  if  the 
bishop  doth  not  collate  his  own  clerk  immediately  to  the 
living,  and  the  patron  presents,  though  after  the  six  months 
are  elapsed,  yet  his  presentation  is  good,  and  the  bishop  » 
bound  to  institute  the  patron's  clerk.  For  as  the  law  on^y 
gives  the  bishop  this  title  by  lapse,  to  punish  the  patrons 


'  Godola.  242 :  -Rogers's  E.  L.  486. 

»  2  Burn's  E.  L.  355.  i  Gibs.  768;  2 

*  Wats.  €.12;  Gits.  796. 


r  Cruise's  Dig.  tit  xiic  11. 
Inst.361;  Cruise's  Dig.  ibid. 
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negligence,  there  is  no  reason  that,  if  the  bishop  himself 
be  guilty  of  equal  or  greater  negligence,  the  patron  should 
be  deprived  of  his  turn.1 

But  if  the  ordinary  or  metropolitan  has  actually  collated  Not  after  ordi- 
his  clerk  to  the  lapsed  benefice,  while  the  turn  was  respec-  o«7  or  metro- 
tiyely  theirs,  although  the  clerk  be  not  inducted,  and  so  |^hadco1" 
the  church  be  not  completely  full,  it  is  a  sufficient  bar  to 
the  patron's  presentment."1 

If  the  bishop  suffer  the  presentation  to  lapse  to  the  me-  patron's  right 
tropolitan,  the  patron  also  has  the  same  advantage,  if  he  after  lapse  to 
presents  before  the  archbishop  has  filled  up  the  benefice;  }J£nmetropo" 
and  that  for  the  same  reason.    Yet  the  ordinary  cannot, 
after  lapse  to  the  metropolitan,  collate  his  own  clerk  to  the 
prejudice  of  the  archbishop.     For  he  had  no  permanent 
right  and  interest  in  the  advowson  as  the  patron  had,  but 
merely  a  temporary  one;  which,  having  neglected  to  make 
we  of  during  the  time,  he  cannot  afterwards  retrieve.0 

It  follows,  therefore,  that  lapse  is  not  an  absolute  for- 
feiture of  the  patron's  right,  but  that  another  person  thereby 
acquires  a  right,  which  is  yet  not  wholly  lost  to  the  patron ; 
the  forfeiture  is  not  absolute,  until  that  right  has  been  ac- 
tually exercised  by  the  ordinary  or  metropolitan. 

But  if  a  presentation  lapses  to  the  king,  prerogative  here  Lapse  to  the 
intervenes  and  makes  a  difference ;  and  tne  patron  shall  ki°g« 
never  recover  his  right,  till  the  king  has  satisfied  his  turn 
by  presentation :  for  "  nullum  tempvs  occurrit  regi."  And, 
therefore,  it  may  seem  as  if  the  church  might  continue  void 
for  ever,  unless  the  king  shall  be  pleased  to  present,  and  a 

Eitron  thereby  be  absolutely  defeated  of  his  advowson. 
ut  to  prevent  this  inconvenience,  the  law  has  lodged  a 
power  in  the  patron's  hands  of,  as  it  were,  compelling  the 
king  to  present.  For  if,  during  the  delay  of  the  crown, 
the  patron  himself  presents,  and  his  clerk  is  instituted,  the 
king,  indeed,  by  presenting  another,  may  turn  out  the  pa- 
tron's clerk ;  or,  after  induction,  may  remove  him  by  quart 
impedit ;  but  if  he  does  not,  and  the  patron's  clerk  dies 
incumbent,  or  is  canonically  deprived,  the  king  hath  lost 
his  right,  which  was  only  to  the  next  or  first  presentation.0 

In  the  case  of  an  advowson  donative,  where  there  is  no  Donatires. 
right  of  institution,  no  lapse  incurs  by  the  non-presentation 
of  the  patron  within  six  months;  the  ordinary, may,  how- 
ever, compel  the  patron  to  present  by  means  of  ecclesias- 
tical censures.0  Bisho  d  . 

If  title  by  lapse  accrue  to  a  bishop,  and  he  die,  or  is  afteMule^by9 

lapse  accrues  to 

1  2  lust.  273 ;  Cruise's  Dig.  tit.  xxi.  c.  11.  ■  Wats,  c  12.  him. 

»  Ibid. ;  2  Black.  Com.  276.  •  2  Black.  Com.  276. 

p  Wats.  107 ;  Cruise's  1%  ibid. 
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translated,  or  deprived  before  he  takes  the  benefit  of  it,  the 
devolution  is  to  the  metropolitan  as  guardian  of  the  spiri- 
tualties, as  this  is  not  an  interest,  but  a  personal  trust 

It  is  said  to  be  doubtful  whether  the  devolution  be  to 
the  metropolitan  or  to  the  king,  in  case  of  benefices  be- 
longing to  the  see ;  but  it  seems  the  presentation  in  such 
a  case  oelongs  to  the  king. 
Lapse  must  first      Title  by  lapse  can  never  accrue  to  the  metropolitan  or 
wcrue  to  **»      to  the  king,  unless  it  has  previously  accrued  to  the  irome- 
oTdTnar^!6         diate  ordinary,  even  though  the  lapse  be  lost  by  default  of 
the  ordinary,  as  for  the  want  of  giving  notice  or  the  like.' 
Thus  far  the  law  of  lapse  appears  to  be  very  clear;  and 
few  questions  appear  to  have  arisen  on  it     It  may  be  more 
From  what  time  difficult  in  each  case  to  determine  from  what  time  the  six 

the  six  months    months  after  which  the  lapse  takes  place  are  to  be  corn- 
are  to  be  com-  .    ,  r  r 
puted.              puted. 

The  rule  of  the  canon  law  in  all  cases  is,  that  the  six  mouths 

should  be  reckoned,  not  from  the  time  of  the  avoidance,  but 

from  the  time  when  the  patron  had  notice  of  the  avoidance. 

As  if  the  incumbent  dies  beyond  sea,  the  six  months  shall 

From  time  of      not  be  counted  from  the  time  of  his  death,  but  from  the 

Miron's  know    time  of  the  patron's  knowledge  thereof/     And  so  it  is  said 

ledge  thereof.      that  jt  wft8  ^judged  upon  a  w„t  in  the  reign  of  Edward 

the  Second ;  and  Watson  says,  "  it  has  been  holden  that  the 
six  months  for  lapse  on  an  avoidance  shall  not  be  accounted, 
but  from  the  time  the  patron  could  reasonably  be  supposed 
to  have  notice  of  the  incumbent's  death,  especially  if  the 
patron  or  incumbent  should  happen  to  be  beyond  the  seas, 
or  in  some  remote  country  within  the  realm  at  the  time  of 
such  avoidance ;"  but  by  the  common  law  of  England,  the 
six  months  he  supposes  are  to  be  accounted  from  the  time 
of  the  death  of  the  last  incumbent.1 

It  has  been  laid  down  in  a  modern  work  that  the  law, 
as  now  understood,  seems  to  be,  that  where  the  avoidance 
is  occasioned  by  the  act  of  God,  as  in  case  of  death,  or  by 
the  act  of  the  incumbent  himself,  as  in  the  case  of  cession, 
no  notice  need  be  given ;  but  the  patron  is  bound  to  take 
notice  of  it,  and  so  time  runs  from  the  time  of  the  death  or 
cession.1  It  is  presumed,  however,  that  this  statement  must 
still  admit  of  the  exception  or  qualification  that  even  where 
the  avoidance  is  occasioned  by  the  act  of  God,  yet  if  the 
incumbent  was  beyond  seas,  time  is  not  to  be  computed 
from  the  time  of  the  death,  but  from  the  time  of  notice  01 
intelligence  of  it  arriving  in  this  country.    Lapse  might 

*  2  Bum's  E.  L.  368;  Gibs.  769. 

r  2  Roll's  Abr.  363  j  Cruise's  Dig.  tit.  xxi.  c.  1 1. 

•  Wats.  c.  1,  *  Rogers'*  £•  L.  4W. 
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otherwise  occur,  without  the  slip  or  omission  of  the  patron ; 
and  his  right  would  be  unjustly  forfeited,  without  any  rea- 
sonable presumption  that  the  church  could  be  the  sooner 
filled ;  for  which  purpose,  it  will  be  remembered,  that  the 
right  of  lapse  was  given. 

The  patron  must  take  notice,  at  his  peril,  of  all  those  Cases  in  which 
cases,  and  lapse  accrues  as  against  him :—  lakVnorice  of"** 

Where  the  avoidance  is  by  the  act  of  God.u  the  avoidance  at 

Where  the  avoidance  is  created  by  an  union.  As  there  can  bis  peril, 
be  no  union  without  the  patron's  knowledge,  and  it  must 
be  appointed  who  shall  present  after  that  union,  the  patron 
must  necessarily  be  privy  to  it,  and  to  the  avoidance  conse- 

Juent  on  it ;  so  the  six  months  are  to  be  accounted  from 
le  time  of  the  agreement/ 

Where  the  incumbent  has  accepted  such  other  prefer- 
ment, as  under  the  statute  to  prevent  holding  benefices  in 
plurality y  would  render  that  already  held  by  him  void;  for 
these  are  considered  matters  of  equal  notoriety  to  the  pa- 
tron and  ordinary. 

Where  a  lay  patron  has  presented  a  clerk  to  the  bishop, 
and  the  bishop  refuses  him  for  some  temporal  cause. 

Where  an  ecclesiastical  person  has  presented  a  clerk  to 
the  bishop,  and  the  bishop  refuses  him  for  a  temporal  cause, 
or  for  default  of  learning,  or  because  he  is  a  heretic  or 
schismatic,  or,  as  it  would  seem,  for  any  other  cause.  But 
it  may  be  questioned  whether,  in  these  latter  cases,  it  would 
not  be  proper  to  give  notice.* 

Where  the  clerk  of  an  ecclesiastical  patron  is  refused 
quasi  criminosus,  although  notice  must  fee  given  in  order 
that  another  clerk  may  be  presented,  yet  the  six  months 
reckon  from  the  avoidance  and  not  from  the  notice. 

But  no  lapse  shall  accrue,  except  from  the  time  when  the  Cases  where  the 
ordinary  gives  notice  to  the  patron.  ordinary  roust 

Where  the  avoidance  happens  by  an  act  done  by  privity  the^ron.  ° 
of  the  ordinary  and  incumbent,  as  in  all  cases  of 

Resignation,  and 

Deprivation. 

For  these  are  not  matters  of  equal  notoriety  to  the  pa- 
tron and  the  ordinary.* 

And  so  where  the  bishop  refuses  to  present  the  clerk  of 
a  lay  patron  for  default  of  learning,  or  because  he  is  a 
schismatic  or  heretic,  or  for  any  other  matters  of  eccle- 
siastical cognizance,  for  the  law,  as  it  seems,  does  not 

•  2  Bom's  E.  L.  366;  2  Inst  632. 

•  Rogers  s  E.  L.  489.  J  1  fit  2  Vict.  c.  106. 

1  Wats.  c.  12  j  vide  R,  v.  Archbiihop  of  Canterbury  and  Bishop  of  London, 
15  East,  143. 

•  Dyer,  292. 
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presume  a  lay  patron  to  be  always  capable  of  choosing  a 
proper  clerk  m  such  respects,  and  therefore  if  he  presents 
an  insufficient  one,  it  is  not  to  be  at  his  peril.b 

Where  a  sequestration  has  issued  under  the  provisions 
of  the  act  to  prevent  holding  benefices  in  plurality,  for 
Mode  in  which  disobedience  to  the  bishop's  monition  or  order;  or  if  two 
the  bishop  u  to   such  sequestrations  shall  have  issued  within  the  space  of 
^patron* to     two  y^*8*  an(*  n«ither  of  them  shall  have  been  set  aside 
where  the  in-     upon  appeal,  such  benefice  shall  thereupon  become  void, 
cumbent  has      that  is  to  say,  the  incumbent  'shall  be  deprived ;  and, 
vnde  *tn?m-    according  to  tf*6  established  law,  such  would  have  been  the 
visions  of  i  &  2  case  where  notice  should  have  been  given,  and  where  the 
Vict  c.  106.      period  of  lapse  would  have  commenced  from  the  time  of 
giving  such  notice ;  but  it  has  been  thought  fit  in  this,  as 
in  so  many  other  instances,  to  re-enact  in  substance  the 
previously  acknowledged  law,  or  rather  to  make  a  dis- 
tinction in  the  mode  of  giving  notice  in  this  and  in  other 
kinds  of  deprivation ;  for  it  is  enacted  that  the  bishop,  on 
such   benefice  so  becoming  void,  shall  give  notice  in 
writing  under  his  hand  to  such  patron,  which  notice  shall 
either  be  delivered  to  such  patron,  or  left  at  his  usual  place 
of  abode,  or  if  such  patron  or  place  of  abode  shall  be  un- 
known, or  shall  be  out  of  England,  such  notice  shall  be 
twice  inserted  in  the  London  Gazette,  and  also  twice  in 
some  newspaper  printed  and  usually  circulated  in  London, 
and  in  some  other  newspaper  usually  circulated  in  the 
neighbourhood  of  the  place  where  such  benefice  is  situated; 
and  for  the  purposes  of  lapse,  the  avoidance  of  the  bene- 
fice shall  be  reckoned  from  the  day  on  which  such  notice 
shall  have  been  delivered  as  aforesaid,  or  from  the  day  on 
which  six  months  shall  have  expired  after  the  second  pub- 
lication of  such  notice  in  the  London  Gazette,  as  the  case 
may  be ;  and  every  such  notice  in  the  Gazette  and  news- 
papers shall  state  that  the  patron,  or  the  place  of  abode 
of  the  patron,  is  unknown,  or  that  he  is  said  to  be  out  of 
England,  as  the  case  may  be,  and  that  the  benefice  will 
lapse,  at  the  furthest,  after  the  expiration  of  one  year  from 
the  second  publication  thereof  as  aforesaid ;  and  upon  any 
such  avoidance,  it  shall  not  be  lawful  for  the  patron  to 
appoint  by  donation,  or  present  or  nominate  to  such  bene- 
fice so  avoided,  the  person,  by  reason  of  whose  non-resi- 
dence the  same  was  so  avoided.6 
Same  mode  of        By  the  same  statute  it  is  declared,  that  if  any  spiritual 
where  clew-     P6*8011  8h&ll  trade  or  deal  in  any  manner  contrary  to  the 

Sr  n wi?™*1       *  *  lint  632 ;  2  Roll.  Ab.  364 ;  2  Burn't  E.  L. 
toldmff  °  Sect  68'    The  Particularity  to  be  observed  in  the  mode  of  givtog  thtt 

**  notice,  seems  to  have  provided  much  probable  difficulty  and  litigatioo* 
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provisions  of  that  act,  and  which  provisions  we  have  else- 
where noticed,  he  shall  for  his  third  offence  be  deprived 
ab  officio  et  benefieio,  in  which  case,  although  it  is  pre- 
sumed the  law  was  previously  fully  clear  and  sufficient,  it 
is  enacted  that  the  bishop  shall  forthwith  give  notice 
thereof  in  writing  under  his  hand  to  the  patron  of  the  pre- 
ferment held  by  the  person  deprived,  such  notice  to  be 
given  in  the  manner  in  which  notice  is  required  to  be 
given  to  the  patron  of  a  benefice  continuing  under  seques- 
tration for  one  whole  year,  and  thereby  becoming  void ; 
and  any  such  cathedral  preferment  or  benefice  shall  lapse, 
at  such  period  after  the  said  notice,  as  any  benefice  con- 
tinning  under  sequestration  for  one  whole  year  would 
lapse  under  the  provisions  of  that  act.d 

Where  deprivation  is  the  penalty  annexed  by  statute  Where  clerpr- 
for  neglect  or  default  of  reading  in  in  the  church  after  in-  JJ^J  JjgJ* 
duction,  according  to  such  forms  as  have  been  already  in,  notice  must 
mentioned,  it  is  expressly  declared  by  the  statute,  that  no  t*  g»*«a  t° 
lapse  can  accrue  but  after  six  months  after  notice  of  such  P***00* 
deprivation,  given  by  the  ordinary  to  the  patron.* 

In  all  cases  where  lapse  would  not  occur  without  notice,  Lapiein  case  of 
if  the  ordinary  die  before  it  is  riven,  no  lapse  can  occur  to  ***}h  of  ^ 
his  successor  before  notice  by  him ;  and  in  case  of  death  °  mary* 
after  lapse,  the  king,  by  his  prerogative,  shall  have  the 
presentment,  and  not  the  executors  of  the  ordinary/ 

In  all  cases  where  the  patron  is  to  have  notice,  it  ought 
to  be  given  to  himself,  if  he  be  resident  in  the  county ;  if 
not,  it  should  be  affixed  to  the  church  door,  so  that  public 
intimation  may  be  given.  But  it  appears  to  be  among  the 
doubtful  questions  which  may  arise  under  the  provisions 
of  the  statute  1  &  2  Vict  c.  106,  s.  68,  whether  tne  former 
mode  of  giving  notice  is  superseded. 

*  Sect  31.  •  13  &  14  Car.  2,  c.  4,  s.  16. 

'  Hob  164;  RogeirtE.  L.  490. 
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CHAPTER  II. 

OF  THINGS  INCIDENT  TO  THE  POSSESSION  OF  A 
BENEFICE. 


Section  1. 

Of  Residence. 

When  a  clergyman  has,  in  the  manner  before  mentioned, 
obtained  full  possession  of  his  benefice,  and  thereby  be- 
come a  complete  incumbent,  he  is  subject  in  consequence 
to  two  particular  restrictions.  He  is  generally  compelled 
to  reside  upon  that  benefice,  and  while  holding  it,  he  gene- 
rally is  incapable  of  taking  and  holding  any  other.  These 
two  general  restrictions,  and  the  particular  cases  of  ex- 
ception from  them,  are  therefore  to  be  here  considered. 

In  neither  of  these  matters  does  it  appear  useful  to 
enter  into  the  state  of  the  law  as  it  may  formerly  haye 
existed  on  these  subjects.  Various  statutes  have  at  dif- 
ferent times  been  passed,  and  the  law,  in  both  instances, 
has  undergone  considerable  variation,  but  it  is  now  en- 
tirely dependent  on,  and  appears  to  have  been  satis- 
factorily settled  by,  the  recent  statute  of  the  1  &  2  Vict 
c.106. 
R**idelK=«  And  first,  as  regards  residence,  it  is  the  principle  of  that 

VfctTcTloe.  act>  ^at  every  beneficed  clergyman  should  be  compelled  to 
reside  upon  his  benefice,  or  if  he  have  two  benefices,  upon 
one  of  them. 
Every  incum-  Every  spiritual  person  holding  any  benefice  shall  keep 
beD^.lob^*  residence  on  his  benefice,  and  in  the  house  of  residence  (if 
and  In  the  '  aay)  belonging  thereto;  and  if  any  such  person  shall, 
house  of  resi-  without  any  such  license  or  exemption  as  is  in  this  act 
dence.  allowed  for  that  purpose,  or  unless  he  shall  be  resident  at 

some  other  benefice  of  which  he  may  be  possessed,  absent 
himself  from  such  benefice  or  from  the  house  of  residence, 
Forfeiture  of  if  any,  for  any  period  exceeding  the  space  of  three  months 
panl  °i  **  of  t°gether>  or  to  be  accounted  at  several  times  in  any  one 
living  propor-  y^1**  ^e  shall,  when  such  absence  shall  exceed  three 
tiooed  to  the  months,  and  not  exceed  six  months,  forfeit  one-third  part 
length  of  non-  0f  the  annuai  vaiue  of  the  benefice  from  which  he  shall  so 
absent  himself;  and  when  such  absence  shall  exceed  six 
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months,  and  not  exceed  eight  months,  one  half  part  of 
such  annual  value ;  and  when  such  absence  shall  exceed 
eight  months,  two-third  parts  of  such  annual  value ;  and 
when  such  absence  shall  have  been  for  the  whole  of  the 
year,  three-fourth  parts  of  such  annual  value.* 

Any  bishop,  upon  application  in  writing  by  any  spiritual 
person  holding  any  benefice  within  his  diocese,  whereon 
there  shall  be  no  Louse  or  no  fit  house  of  residence,  by 
lieense  under  his  hand  and  seal,  to  be  registered  in  the  License  to  re- 
registry  of  the  diocese,  which  the  registrar  is  by  the  act  8lde  ^}a  a 

°  •    "j  .      i  .,  i  °    .  .j  J.  certain  distance 

required  to  do,  may  permit  such  person  to  reside  in  some  0f  t|,e  chUrch. 
fit  and  convenient  house,  although  not  belonging  to  such  where  there  is 
benefice;    such  house  to  be  particularly  described   and  no  fit  parsonage 

rifled  in  such  license,  and  for  a  certain  time  to  be  therein 
specified,  not  exceeding  the  period  by  the  act  limited, 
and  from  time  to  time,  as  such  bishop  may  think  fit,  he 
may  renew  such  license,  and  every  such  house  shall  be  a 
legal  house  of  residence  for  such  specified  time  to  all  in- 
tents and  purposes;  provided  that  no  such  license  shall  be 
granted  to  such  spiritual  person  to  reside  in  any  house, 
unless  it  be  within  three  miles  of  the  church  or  chapel  of 
such  benefice,  nor  in  case  such  church  or  chapel  be  in  any 
city  or  market,  or  borough  town,  unless  such  house  be 
within  two  miles  of  such  church  or  chapel.b 

In  cases  where  houses  of  residence  have  been  purchased,  Houses  built  or 
built  or  procured,  or  may  hereafter  be  purchased,  built  or  procured  by  t 
procured,  by  the  governors  of  Queen  Anne's  Bounty,  and  j^^L  JheVto 
which,  though  not  situated  in  the  parish,  are  yet  so  near  be  deemed  the 
thereto  as  to  be  sufficiently  convenient  and  suitable  for  the  regular  houses 
residence  of  the  officiating  minister,  such  houses  having     re8ldenoe« 
been  previously  approved  by  the  bishop  of  the  diocese,  by 
writing  under  his  hand  and  seal,  duly  registered  in  the  re- 
gistry of  the  diocese,  shall  be  deemed  the  houses  of  resi- 
dence belonging  to  such  benefices,  to  all  intents  and  pur- 
poses whatsoever.0 

Such  being  the  general  and  simple  rule  laid  down  re-  Eiceptions  from 
specting  residence,  the  statute  proceeds  to  determine  the  lhe  a°°ve  ™]eB* 
cases  of  exemption  and  exceptions  from  it  as  follows ; 

No  spiritual  person,  being  head  ruler  of  any  college  or  Heads  of  col- 
ball  within  ekher  of  the  uhiversities  of  Oxford  or  Cam-  leg«»» &c- 
bridge,  or  being  warden  of  the  university  of  Durham,  or 
being  head  master  of  Eton,  Winchester  or  Westminster 
School,  or  principal  or  any  professor  of  the  East  India 
College,  having  been  appointed  such  principal  or  professor 
before  the  time  of  the  passing  of  the  act,  and  not  having 
respectively  more  than  one  benefice  with  cure  of  souls, 

•  1  &  2  Vict  e.  106,  s.  32.  *  Sect.  33.  «  Sect.  34. 
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shall  be  liable  to  any  of  the  penalties  or  forfeitures  in  this 
act  contained  for  or  on  account  of  non-residence  on  any 
benefice.*1 
Certain  other  No  spiritual  person,  being  dean  of  any  cathedral  or  cot 

partiesexempted  legiate  church,  during  such  time  as  he  shall  reside  upon 
fornon-reii-68  h*8  deanery,  and  no  spiritual  person,  having  or  holding  any 
dence  while  ac-  professorship,  or  any  public  readership  in  either  of  the  said 
^a,£l-eDgtgedi  univer8toes»  while  actually  resident  within  the  precincts  of 
dutiweii*6™  &e  university,  and  reading  lectures  therein  (provided that 
where.  a  certificate  under  the  hand  of  the  vice-chancellor  or  war- 

den of  the  university,  stating  the  fact  of  such  residence, 
and  of  the  due  performance  of  such  duties,  shall  in  every 
such  case  be  transmitted  to  the  bishop  of  the  diocese  wherein 
the  benefice  held  by  such  spiritual  person  is  situate,  within 
six  weeks  after  the  31st  day  of  December  in  each  year), 
and  no  spiritual  person,  serving  as  chaplain  of  the  queen 
or  king,  or  of  the  queen  dowager,  or  of  any  of  the  qoeen's 
or  king's  children,  brethren  or  sisters,  during  so  long  as  he 
shall  actually  attend  in  the  discharge  of  his  duty  as  sach 
chaplain  in  the  household  to  which  he  shall  belong;  and 
no  chaplain  of  any  archbishop  or  bishop,  whilst  actually 
attending  in  the  discharge  of  his  duty  as  such  chaplain; 
and  no  spiritual  person  actually  serving  as  chaplain  of  the 
House  ot  Commons,  or  as  clerk  of  the  queen  s  or  kings 
closet,  or  as  a  deputy  clerk  thereof,  while  any  such  person 
shall  be  actually  attending  and  performing  the  functions 
of  his  office;  and  no  spiritual  person  serving  as  chan- 
cellor or  vicar-general,  or  commissary  of  any  diocese, 
whilst  exercising  the  duties  of  his  office ;  or  as  archdeacon, 
while  upon  his  visitation,  or  otherwise  engaged  in  the  ex- 
ercise of  his  archidiaconal  functions ;  or  as  dean  or  sab- 
dean,  or  priest  or  reader,  in  any  of  the  queen's  or  kingfs 
royal  chapels  at  St.  James's  or  Whitehall,  or  as  reader  in 
the  queen  s  or  king's  private  chapels  at  Windsor  or  else- 
where, or  as  preacher  in  any  of  the  inns  of  court*  or  at  the 
rolls,  whilst  actually  performing  the  duty  of  any  such  office 
respectively ;  and  no  spiritual  person,  being  provost  of 
Eton  College,  or  warden  of  Winchester  College,  or  master 
of  the  Charter  House,  or  principal  of  St  David's  College, 
or  principal  of  King's  College,  London,  during  the  time 
for  which  he  may  be  required  to  reside,  and  shall  actually 
reside  therein  respectively,  shall  be  liable  to  any  of  the 
penalties  or  forfeitures  in  this  act  contained,  for  or  on  ac- 
count of  non-residence  on  any  benefice  for  the  time  in  any 
year,  during  which  he  shall  be  so  as  aforesaid  resident, 
engaged  or  performing  duties,  as  the  case  may  be;  bat 

*  StcL  37. 
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every  such  spiritual  person  shall,  with  respect  to  residence 
on  a  benefice  under  this  act,  be  entitled  to  account  the 
time  in  any  year  during  which  he  shall  be  so  as  aforesaid 
resident,  engaged  or  performing  duties,  as  the  case  may 
be,  as  if  he  had  legally  resided  during  the  same  time  on 
some  other  benefice.6 

Any  spiritual  person,  being  prebendary,  canon,  priest  Certain  other 
yicar,  vicar  choral,  or  minor  canon,  in  any  cathedral  or  P6'8™?  ?** 
collegiate  church,  or  being  a  fellow  of  one  of  the  said  col-  ^q^  no™ 
leges  of  Eton  or  Winchester,  who  shall  reside  and  perform  exceeding  five 
the  duties  of  such  office,  during  the  period  for  wnich  he  monlh« in  *wh 
shall  be  required  to  reside  and  perform  such  duties  by  the  year* 
charter  or  statutes  of  such  cathedral,  or  collegiate  church 
or  college,  as  the  case  may  be,  may  account  such  residence 
as  if  he  had  resided  on  some  benefice ;  but  this  is  not  to 
be  construed  to  permit  or  allow  any  such  prebendary, 
canon,  priest  yicar,  vicar  choral,  minor  canon  or  fellow,  to 
be  absent  from  any  benefice,  on  account  of  such  residence 
and  performance  of  duty,  for  more  than  five  months  alto- 
gether in  any  one  year,  including  the  time  of  such  residence 
on  his  prebend,  canonry,  vicarage  or  fellowship ;  but  any 
spiritual  person,  having  or  holding  any  such  office,  in  any 
cathedral  or  collegiate  church  or  college,  in  which  the  year 
for  the  purposes  of  residence  is  accounted  to  commence  at 
any  other  period  than  the  1st  of  January,  and  who  may 
keep  the  periods  of  residence  required  for  two  successive 
years  at  such  cathedral,  or  collegiate  church  or  college,  in 
whole  or  in  part,  between  the  1st  of  January  and  the  31st 
of  December  in  any  one  year,  may  account  such  residence, 
although  exceeding  five  months  in  the  year,  as  reckoned 
from  the  1st  of  January  to  the  31st  of  December,  as  if  he 
had  resided  on  some  benefice/ 

The  statute  has  no  retrospective  operation,  so  as  to  affect  Persons  exempt 
the  rights  of  those  previously  exempt  from  residence ;  for  ^^ijf?? 
it  is  declared  that  every  spiritual  person,  being  in  posses-  ™lft0  bene-* 
sion  of  any  benefice,  at  the  time  of  the  passing  of  the  act,  fices  then  held 
and  entitled  by  the  law,  previously  in  force,  to  exemption  by ^em. 
from  residence,  or  to  apply  for  a  license  for  non-residence, 
shall,  as  to  every  such  benefice,  but  not  as  to  any  after- 
taken  benefice,  be  entitled  to  the  same  exemption  from 
residence,  and  to  the  same  capacity  of  applying  for  and 
obtaining  a  license  for  non-residence,  and  to  the  same  right 
of  appeal,  in  case  of  refusal  or  revocation  of  a  license,  to 
which  he  was  entitled  before  the  time  of  the  passing  of  this 
act;  and  every  bishop  and  other  person  empowered  before 
the  passing  of  this  act  to  grant  such  license  to  sucn  spiri- 
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tual  person,  shall  have  the  like  power  after  the  passing 
thereof.8 
Particular  cases  In  addition  to  these  general  cases  of  exemption,  pro- 
of exemption,  vided  for  by  the  statute,  it  is  provided  that,  in  particular 
instances,  the  bishop,  at  his  discretion,  may  grant  licenses 
for  non-residence.  The  manner  in  which  they  are  to  be 
applied  for,  and  the  cases  in  which  they  may  be  obtained, 
are  as  follows : 
Licenses  for  ex-      Every  spiritual  person,  applying  for  a  license  for  nop- 

to  the  bishc 


em,&fl0W      residence,  must  present  to  the  bishop  a  petition,  sig 4 

applied  for.  himself,  or  by  some  person  approved  by  the  bishop  in  that 
behalf,  and  the  petition  must  contain  the  following  par- 
ticulars : 
Particulars  to  be  1.  Whether  such  spiritual  person  intends  to  perform  the 
contained  in  the  duties  of  his  benefice  in  person,  and  if  so,  where  and  at 
** !  l0n*  what  distance  from  the  church  or  chapel  he  intends  to 

reside. 

2.  What  salary  he  proposes  to  give  his  curate,  if  he  in- 
tends to  employ  one. 

3.  Whether  such  curate  proposes  to  reside  in  the  parish 
in  which  such  benefice  is  situated. 

4.  If  the  curate  does  intend  to  reside,  then  whether  in 
the  house  of  residence  belonging  to  the  benefice,  or  in  any 
and  what  other  house. 

5.  If  the  curate  does  not  intend  to  reside  in  the  parish, 
then  at  what  distance  therefrom,  and  at  what  place  snch 
curate  intends  to  reside. 

6.  Whether  such  curate  serves  any  other  and  what 
parish,  and  if  so,  whether  it  is  as  incumbent  or  curate; 
whether  he  has  any  and  what  cathedral  preferment,  or 
any  and  what  benefice,  or  whether  he  officiates  in  any  and 
what  other  church  or  chapel. 

7.  The  annual  value  and  the  population  of  the  benefice 
in  respect  of  which  any  license  for  non-residence  is  ap- 
plied for. 

8.  The  number  of  churches  or  chapels,  if  more  than  one 
upon  such  benefice. 

9.  The  date  of  the  admission  to  the  benefice  of  the  party 
petitioning. 

Without  which       The  bishop  has  no  discretionary  power  to  grant  a  license 
vl  liccn^icai1    ^or  n<>n-resKlence>  unless  everything  above  mentioned  is 
be  granted.        complied  with ;  for  it  is  declared  that  it  shall  not  be  lawfcl 
for  the  bishop  to  grant  any  such  license  unless  such  peti- 
tion shall  contain  a  statement  of  the  several  particulars 
aforesaid,  and  consequently  -any  license  granted  upon  a 

f  Sect.  40. 


Digitized  by 


Google 


OF  BS81DBNCE.  517 

petition  which  did  not  contain  such  particulars  would  be 
void.h 

Every  such  petition  is  to  be  filed  in  the  registry  of  the  Petition  to  be 
diocese  by  the  registrar  thereof,  and  is  to  be  open  to  in-  fi,cd« 
spection,  and  copies  thereof  may  be  made  with  the  leave, 
in  writing,  of  the  bishop;1  and,  according  to  the  words  of 
the  statute,  it  seems  that  even  if  the  petition  were  refused, 
it  must  nevertheless  be  filed  in  the  registry  of  the  diocese, 
and  that  there  is  no  difference  in  this  respect. 

The  bishop,  upon  such  petition  being  presented  to  him, 
and  upon  such  proofs  being  adduced,  as  to  any  facts  stated 
in  any  such  petition,  as  he  may  thing  necessary  and  shall 
require,  is  empowered  to  grant  in  such  cases  as  are  herein- 
after enumerated,  in  which  he  shall  think  fit  to  grant  the 
same,  a  license  in  writing  under  his  hand  for  such  spiritual 
person  to  reside  out  of  the  proper  house  of  residence  of  his 
benefice,  or  out  of  the  limits  of  his  benefice,  or  out  of  the 
limits  prescribed  by  this  act,  for  the  purpose  of  exempting 
such  person  from  any  pecuniary  penalty  in  respect  of  any 
non-residence  thereon;  which  license  shall  express  the 
cause  of  granting  the  same  license. 

The  following  are  the  cases  in  which  only  the  bishop  is  Cases  in  which 
empowered  to  grant  such  licenses :  toe  bishop  may 

I.  Where  the  clergyman  is  prevented  from  residing  by  f^1^0 
any  incapacity  of  mind  or  body.  Clergyman 

4.  in  consequence  of  the  dangerous  illness  of  his  wife  incapacitated, 
or  child,  making  part  of  his  family,  and  residing  with  iiinessofhis 
him  as  such,  a  temporary  license  may  be  granted  for  a  wtte  or  child, 
period  not  exceeding  six  months ;  but  no  license  on  such 
account  is  to  be  renewed,  save  with  the  allowance  of  the 
archbishop  of  the  province,  previously  signified  under  his 
hand  in  pursuance  of  a  recommendation  in  writing  from 
the  bishop,  setting  forth  the  circumstances,  proofs  and  rea- 
sons which  induce  him  to  make  such  recommendation. 

3.  Where  there  is  no  house  of  residence,  or  where  the  Where  no  house 
house  of  residence  is  unfit  for  the  residence  of  the  clergy-  of  residence, 
man,  such  unfitness  not  being  occasioned  by  his  negli- 
gence, default  or  other  misconduct;  such  clergyman  must, 
in  that  case,  keep  the  house  of  residence,  if  any,  and  the 
buildings  belonging  to  it  in  repair,  to  the  satisfaction  of 
the  bishop ;  and  a  certificate  signed  by  two  neighbouring 
incumbents,  and  counter-signed  by  the  rural  dean,  if  any, 
must  be  first  produced  to  the  bishop,  certifying  that  no 
house  convenient  for  the  residence  of  such  clergyman  can 
be  obtained  within  the  parish,  or  within  the  limits  specified 
by  the  act. 
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Where  clergy- 
man  occupies 
another  boune 
of  bis  own 
within  the 
parish. 


Appeal  if 
license  is  re- 
fused. 

Special  licenses 
in  other  cases 
most  be  con- 
firmed by  the 
archbishop. 


Licenses  daring 
vacancy  of  the 
see,  &c. 


Fees  for 
licenses. 


4.  Where  the  clergyman  is  also  the  owner  and  occupier 
of  any  other  house  in  the  parish,  a  license  may  be  granted 
to  reside  in  such  house ;  in  which  case  the  clergyman  to 
whom  such  license  is  granted  must  keep  the  house  of  re- 
sidence and  buildings  belonging  to  it  in  repair,  and  pro- 
duce to  the  bishop  proof  thereof  to  his  satisfaction  at  the 
time  of  granting  every  such  license.* 

It  will  be  observed,  therefore,  that  in  order  to  enable 
the  bishop  to  exercise  his  discretionary  power,  not  only 
must  the  particulars  mentioned  be  observed  in  the  petition, 
but  the  case  must  also  fall  within  one  of  the  four  cases 
last  mentioned.  In  all  these  cases,  however,  upon  refusal 
by  the  bishop,  the  party  petitioning  may,  within  one  month 
after  refusal,  appeal  to  the  archbishop.* 

In  any  other  cases  than  those  we  have  already  men- 
tioned, the  bishop,  if  he  think  it  expedient,  may  grant  a 
license  for  non-residence,  provided  that  the  nature  and 
special  circumstances  of  the  case,  and  the  reasons  which 
induced  him  to  grant  it,  shall  be  forthwith  transmitted  to 
the  archbishop,  who  shall  proceed  therein  as  provided  in 
cases  of  appeal,  and  shall  allow  or  disallow  such  license 
in  the  whole  or  in  part,  or  make  any  alteration  therein  as 
to  the  period  for  which  it  may  have  been  granted ;  and  no 
such  license  shall  be  valid  unless  it  shall  have  been  so 
allowed  by  the  archbishop,  such  allowance  being  signified 
by  his  signature.  In  such  license  it  shall  not  be  necessary 
to  specify  the  cause  of  granting  the  same.™  Licenses  of 
this  latter  kind  are  therefore  to  be  considered  rather  as 
licenses  of  the  archbishop  than  of  the  bishop. 

During  the  vacancy  of  any  see  the  power  of  granting 
such  licenses  for  non-residence  is  to  be  exercised  by  the 
guardian  of  the  spiritualties  of  the  diocese,  or  in  case  the 
bishop  of  any  diocese  shall  be  disabled  from  exercising  in 
person  the  functions  of  his  office,  such  power  is  to  be 
exercised  by  the  person  or  persons  lawfully  empowered  to 
exercise  his  general  jurisdiction  in  the  diocese.  But  no 
license  granted  by  any  other  than  the  bishop  is  to  be  valid 
until  the  archbishop  of  the  province  has  signified  his  ap- 
probation of  it  by  signing  the  same  ;n  all  such  licenses  are 
temporary  only,  for  no  such  license  for  non-residence  shall 
continue  in  force  after  the  31st  of  December  in  the  year 
next  after  the  year  in  which  such  license  shall  have  been 
granted.0 

Every  person  obtaining  any  license  of  non-residence 
shall  pay  for  the  same,  to  the  secretary  or  officer  of  the 


k  Sect  43. 
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1  Ibid. 
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j  or  other  person  granting  the  same,  the  sum  of  ten 
shillings  over  and  above  the  stamp  duty  chargeable  thereon, 
and  no  more ;  and  also  the  sum  of  three  shillings,  and  no 
more,  to  the  registrar  of  the  diocese ;  and  shall  also  pay 
the  sum  of  five  shillings  to  the  secretary  of  the  archbishop 
when  any  such  license  shall  have  been  signed  by  sucn 
archbishop.? 

No  license  for  non-residence  shall  become  void  by  the  Licenses  not 
death  or  removal  of  the  bishop  granting  the  same ;  but  the  *oid  by  deat^ 
same  shall  be  and  remain  valid  notwithstanding  any  such  bishop  granting 
death  or  removal,  unless  the  same  shall  be  revoked  as  them, 
hereinafter  mentioned.** 

Any  archbishop  or  bishop  who  shall  have  granted  any  Licenses  may 
license  of  non-residence  as  aforesaid,  or  any  successor  of  **  revoked, 
any  such  archbishop  or  bishop,  after  having  given  such  in- 
cumbent sufficient  opportunity  of  showing  reason  to  the 
contrary,  in  any  case  in  which  there  may  appear  to  such 
archbishop  or  bishop  good  cause  for  revoking  the  same,  by 
an  instrument  in  writing  under  his  hand  may  revoke  any 
such  license :  provided  that  any  such  incumbent  may, 
within  one  month  after  service  upon  him  of  such  revoca- 
tion, if  by  a  bishop,  appeal  to  the  archbishop.1. 

We  have  already  seen  that  every  petition  for  license  for  Grants  and  re- 
non-residence,  must  be  filed  in  the  registry  of  the  diocese ;  vocations  of 
it  is  also  further  directed,  that  every  bishop  who  shall  fiitd^the  re- 
grant  or  revoke  any  license  of  non-residence  under  this  gistry  of  the 
act  shall,  and  he  is  required,  within  one  month  after  the  oiocese. 
grant  or  revocation  of  such  license,  to  cause  a  copy  of 
every  such  license  or  revocation  to  be  filed  in  the  registry 
of  his  diocese,  and  an  alphabetical  list  of  such  licenses 
and  revocations  shall  be  made  out  by  the  registrar  of  such 
diocese,  and  entered  in  a  book,  and  kept  for  the  inspec- 
tion of  all  persons  upon  payment  of  three  shillings,  and 
no  more ;  and  a  copy  of  every  such  license,  and  a  state-  And  copies  to 
ment  in  writing  or  the  grounds  of  exemption,  shall  be  J^^08^111^ 
transmitted  by  tne  spiritual  person  to  whom  such  license  wardens  oTthe 
shall  have  been  granted,  or  who  may  be  exempted  from  parish  to  which 
residence,  to  the  churchwardens  or  chapelwardens  of  the  ^  relate' 
parish  or  place  to  which  the  same  relates,  within  one 
month  after  the  grant  of  such  license,  or  of  his  taking 
advantage  of  such  exemption,  as  the  case  may  be ;  and 
every  bishop  revoking  any  such  license,  shall  cause  a  copy 
of  such  revocation  to  be  transmitted,  within  one  month 
after  the   revocation  thereof,  to  the   churchwardens  or 
chapelwardens  of  the  parish  or  place  to  which  it  relates ; 
which  copies  of  licenses  and  revocations,  and  statements 
p  Sect.  47.  *  Sect  48.  r  Sect  49. 
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Archbishop  to 
transmit  an- 
nually a  list  of 
licenses  or  re- 
newals to  the 
queen  in  coun- 
cil. 


The  queen  in 
council  may  re 
voke  such  li- 
censes. 


of  exemption,  shall  be  by  such  churchwardens  or  chapel- 
wardens  deposited  in  the  parish  chest,  and  shall  likewise 
be  produced  by  them,  and  publicly  read  by  the  registrar 
or  other  officer  at  the  visitation  of  the  ecclesiastical  dis- 
trict within  which  such  benefice  shall  be  locally  situate, 
next  succeeding  the  receipt  thereof;  and  every  spiritual 

{>erson  who  shall  neglect  so  to  transmit  a  copy  of  such 
icense  or  statement  of  exemption  as  hereby  required,  shall 
lose  all  benefit  of  such  license,  and  until  he  shall  hare 
transmitted  such  statement,  shall  not  be  entitled  to  the 
benefit  of  such  exemption;  provided  that  in  case  the 
archbishop  of  the  province  shall,  on  appeal  to  him,  annul 
the  revocation  of  any  such  license,  the  bishop  by  whom 
such  revocation  shall  have  been  made,  shall  immediately 
on  receiving  notice  from  the  archbishop  that  he  has  an- 
nulled the  same,  order,  by  writing  under  his  hand,  that  the 
copies  of  such  revocation  shall  be  forthwith  withdrawn  from 
the  said  registry  and  parish  chest,  and  that  the  same  shall 
not  be  produced  and  read  at  the  visitation,  and  that  such 
revocation  shall  be  erased  from  the  list  of  revocations  in 
the  said  registry,  which  order  shall  be  binding  on  the 
registrar  and  cnurchwardens  respectively  to  whom  the 
same  shall  be  addressed.* 

Every  archbishop  who  shall  in  his  own  diocese  grant 
any  license  for  non-residence,  or  who  shall  approve  and 
allow  any  such  license  in  any  of  the  special  cases  which 
are  not  enumerated  above,  or  any  renewal  of  a  license  in 
the  case  of  the  dangerous  illness  of  the  wife  or  child  of  any 
spiritual  person,  shall  annually,  in  the  month  of  January  in 
each  year,  transmit  to  her  majesty  in  council  a  list  of  aB 
licenses  or  renewals  so  granted  or  allowed  by  such  arch- 
bishop respectively  in  the  year  ending  on  the  last  day  of 
December  preceding  such  month  of  January,  and  shall  in 
every  such  list  specify  the  reasons  which  have  induced  him 
to  grant  or  allow  each  such  license  or  renewal,  together  with 
the  reasons  transmitted  to  him  by  the  bishops  for  granting 
or  recommending  each  such  license  in  their  respective  dio- 
ceses ;  and  it  shall  be  lawful  for  her  majesty  in  council, 
by  an  order  made  for  that  purpose,  to  revoke  and  annul 
any  such  license ;  and  if  her  majesty  in  council  shall  think 
fit  so  to  do,  such  order  shall  be  transmitted  to  the  arch- 
bishop who  shall  have  granted  or  approved  and  allowed 
such  license  or  renewal,  who  shall  thereupon  cause  a  copy 
of  every  such  order  to  be  transmitted  to  the  bishop  of  the 
diocese  in  which  such  license  shall  have  been  granted; 
and  such  bishop  shall  cause  a  copy  of  the  mandatory  ptrt 
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of  the  order  to  be  filed  in  the  registry  of  such  diocese,  and  Directions  as  to 
a  like  copy  to  be  delivered  to  the  churchwardens  or  chapel-  the  ""J1??*10? 
wardens  of  the  parish  or  place  to  which  the  same  relates,  Poking  such  *' 
in  manner  hereinbefore  directed  as  to  revocation  of  li-  licenses, 
censes ;  and  every  such  archbishop  shall  cause  a  copy  of 
the  mandatory  part  of  every  such  order  made  in  relation 
to  any  such  license  granted  by  him  in  his  own  diocese,  to 
be  in  like  manner  filed  in  the  registry  of  his  diocese,  and 
a  like  copy  also  to  be  delivered  to  the  churchwardens  or 
cliapelwardens  of  the  parish  or  place  to  which  such  license 
shall  relate  in  manner  before  mentioned ;  provided  that 
after  such  license  shall  have  been  so  revoked  by  her  ma- 
jesty in  council,  the  same  shall  nevertheless  in  all  ques- 
tions that  shall  have  arisen  or  may  thereafter  arise  touch- 
ing the  non-residence  of  the  spiritual  person  to  whom  the 
same  shall  have  been  granted,  between  the  time  at  which 
the  same  was  granted  or  approved  and  allowed,  and  the 
time  of  the  revocation  thereof  being  so  filed  in  the  registry, 
be  deemed  and  taken  to  have  been  valid.1 

In  the  month  of  January  in  every  year,  the  bishop  is  Bishop  to  trans- 
required  to  transmit  to  every  clergyman  holding  any  bene-  mit  tn^utliJ  f? 
fice  within  his  diocese  or  jurisdiction,  certain  questions  clergyman  in  his 
respecting  residence,  the  form  of  which  is  contained  in  diocese  certain 
the  act,  and  is  to  be  found  in  the  Appendix :  and  every  ^uei,j0M  re; 
.clergyman  to  whom  such  questions  shall  be  so  transmitted!,  Jence?8  ****' 
shall,  within  three  weeks  from  the  day  on  which  the  same 
shall  be  so  delivered  to  him,  make  and  transmit  to  the 
bishop  full  and  specific  answers  thereto,  such  answers 
being  signed  by  such  clergyman.11 

No  particular  penalty  is  specified  by  the  act  for  the  Neglect  in  send- 
neglect  to  transmit  the  answers  within  the  time  mentioned;  »ng  answers, 
it  is  presumed,  therefore,  that  the  bishop  might  proceed 
against  the  clergyman  neglecting  or  refusing  so  to  do,  as 
in  any  other  case  of  offence  against  the  laws  ecclesiastical. 

On  or  before  the  26th  day  of  March  in  every  year,  a  Annual  returns 
return  shall  be  made  to  her  majesty  in  council  by  every  t0  be  made  by 
bishop,  of  the  name  of  every  benefice  within  his  diocese  Se'queenin*0 
or  jurisdiction ;   and  the  names  of  the  several  spiritual  council, 
persons  holding  the  same  respectively  who  shall  have  re- 
sided thereon ;  and  also  the  names  of  the  several  spiritual 
persons  who,  by  reason  of  any  exemption  or  license 
granted  by  such  bishop,  shall  not  have  resided  on  their 
respective  benefices ;  and  also  the  names  of  all  spiritual 
persons,  not  having  any  such  exemption  or  license,  who 
shall  not  have  resided  on  their  respective  benefices,  so  far 
as  the  bishop  is  informed  thereof;  and  also  the  substance 
1  Sect  61.  "  Sect.  63.    And  see  Appendix. 
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How  residence 
may  be  en- 
forced. 


By  monition. 


Return  to  the 
monition. 


Proceeding* 
niter  monition 
and  return. 


fiishopt  may 
sequester  for 
non-residence 
after  monition. 


of  the  answers  received  in  all  cases  to  the  questions  so 
transmitted  as  aforesaid.1 

We  have  now  gone  through  the  cases  of  exception  to 
the  general  rule  which  was  first  mentioned,  that  every 
beneficed  clergyman  is  compelled  to  reside  upon  his  bene- 
fice ;  and  we  nave  seen  the  various  rules  by  which  such 
cases  of  exception  are  regulated,  returning  now  to  the 

feneral  rule,  we  are  to  see  in  what  manner  residence  may 
e  enforced. 
In  every  case  in  which  it  shall  appear  to  the  bishop 
that  any  spiritual  person,  holding  any  benefice  within  hi 
diocese,  and  not  having  a  license  to  reside  elsewhere  than 
in  the  house  of  residence  belonging  thereto,  not  having 
any  legal  cause  of  exemption  from  residence,  does  not 
sufficiently,  according  to  tne  true  meaning  and  intent  of 
the  act,7  reside  on  such  benefice,  it  shall  be  lawful  for 
such  bishop,  instead  of  or  after  proceeding  for  penalties, 
to  issue  or  cause  to  be  issued  a  monition  to  such  spiritual 
person,  requiring  him  forthwith  to  proceed  to  and  to  reside 
on  such  benefice,  and  perform  the  duties  thereof,  and  to 
make  a  return  to  such  monition  within  a  certain  number 
of  days  after  the  issuing  thereof;  provided  that  in  evay 
such  case  there  shall  be  thirty  days  between  the  time  of 
serving  such  monition  on  such  spiritual  person,  in  the 
manner  hereinafter  directed,  and  the  time  specified  in  such 
monition  for  the  return  thereto ;  and  the  spiritual  person 
on  whom  any  such  monition  shall  be  served  shall,  within 
the  time  specified  for  that  purpose,  make  a  return  thereto 
into  the  registry  of  the  diocese,  to  be  there  filed :  and  it 
shall  be  lawful  for  the  bishop,  to  whom  any  such  return 
shall  be  made,  to  require  such  return,  or  any  fact  con- 
tained therein,  to  be  verified  by  evidence ;  and  in  ever? 
case  where  no  such  return  shall  be  made,  or  where  such 
return  shall  not  state  such  reasons  for  the  non-residence 
of  such  spiritual  person,  as  shall  be  deemed  satisfactory 
by  the  bishop,  or  where  such  return,  or  any  of  the  facts 
contained  therein,  shall  not  be  so  verified  as  aforesaid, 
when  such  verification  shall  have  been  required,  it  shall 
be  lawful  for  the  bishop  to  issue  an  order  in  writing  under 
his  hand  and  seal,  requiring  such  spiritual  person  to  pro- 
ceed and  reside  as  aforesaid,  within  thirty  days  after  such 
order  shall  have  been  served  upon  him ;  and  in  case  of 
non-compliance  with  such  order,  it  shall  be  lawful  for  the 
bishop  to  sequester  the  profits  of  such  benefice  until  such 
order  shall  be  complied  with,  or  other  sufficient  reasons 

*  Sect.  53. 

i  It  appears  that  the  exact  meaning  or  definition  of  residence  is  a  matter  for 
the  judgment  of  the  bishop. 
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for  non-compliance  therewith  shall  be  stated  and  proved 
as  aforesaid.2 

The  mode  in  which  it  is  directed  that  the  sequestered 
profits  are  to  be  applied,  will  be  spoken  of  under  the  head 
of  sequestration.     It  need  here  only  be  observed,  that  an  Appeal  from 
appeal  is  given  to  the  archbishop,  within  one  month  after  order  of  seques- 
service  of  the  order  of  sequestration,  but  the  sequestration  Xnuon' 
is  nevertheless  to  be  in  force  during  the  appeal.* 

Every  spiritual  person,  to  whom  any  such  monition  or 
order  in  writing  shall  be  issued  as  aforesaid,  who  shall  be 
at  the  time  of  the  issuing  thereof  absent  from  his  benefice, 
contrary  to  the  provisions  of  this  act,  but  who  shall  forth-  Costs  and  ex- 
with  obey  such  monition  or  order,  and  the  profits  of  whose  P601?? of  lhe 
benefice  shall  by  reason  of  such  obedience  not  be  seques- 
tered, shall  nevertheless  pay  all  costs,  charges  and  ex- 
penses incurred  by  reason  of  the  issuing  and  serving  such 
monition  or  order,  and  the  proceedings  thereon  shall  not 
be  stayed  until  such  payment  shall  be  made.b 

And,  for  effectually  enforcing  bond  fide  residence,  ac-  if  a  party  who 
cording  to  the  intent  of  such  monition  and  order,  it  is  has  complied 
enacted,  that  if  any  spiritual  person,  not  having  a  license  ^J1^"™1" 
to  reside  out  of  the  limits  of  his  benefice,  nor  having  other  himself  again  for 
lawful  cause  of  absence  from  the  same,  who  after  any  such  a  month  within 
monition  or  order  as  aforesaid,  requiring  him  to  reside,  o7wh™ompH- 
and  before  or  after  any  such  sequestration  as  aforesaid,  anoe,  the  bishop 
shall,  in  obedience  to  any  such  monition  or  order,  have  may  forthwith 
begun  to  reside  upon  his  benefice,  shall  afterwards,  and  8C<i,ie»ter* 
before  the  expiration  of  twelve  months  next  after  the  com- 
mencement of  such  residence,  wilfully  absent  himself  from 
such  benefice  for  the  space  of  one  month  together,  or  to 
be  accounted  at  several  times,  it  shall  be  lawful  for  the 
bishop,  without  issuing  any  other  monition  or  making  any 
order,  to  sequester  and  apply  the  profits  of  such  benefice, 
as  before  directed  by  this  act,  for  the  purpose  of  enforcing 
the  residence  of  such  spiritual  person,  according  to  the 
true  intent  of  the  original  monition  issued  by  the  bishop 
as  aforesaid ;  and  it  shall  be  lawful  for  the  bishop  so  to 
proceed  in  like  cases  from  time  to  time  as  often  as  occa- 
sion may  require.*5 

But  in  each  of  such  cases  an  appeal  is  in  like  manner  Appeal, 
as  before-mentioned  given  to  the  archbishop,  within  one 
month  after  the  service  of  the  order  of  sequestration. 

Upon  a  comparison  of  the  words  of  this  last  section 

with  those  of  the  64th  section  already  mentioned,  it  would 

seem  doubtful  whether  under  the  54th  section  the  bishop 

has  any  power  to  proceed  at  once  for  penalties  by  seques- 

*  Sect.  64.  *  Ibid.  b  Sect.  55.  c  Sect.  56. 
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Remission  of 
penalties. 


Non-residence 
on  account  of 
house  occupied 
by  tenant. 


tration,  without  having  first  issued  his  monition,  notwith- 
standing the  words  of  that  section  would  appear  to  give 
him  an  option  of  proceeding  in  whichever  manner  he  might 
think  proper ;  for  it  is  obvious,  that  if  under  the  54th  section 
it  was  intended  that  he  should  have  such  option,  then  the 
provisions  of  the  66th  section  would  have  been  wholly  su- 
perfluous and  unnecessary. 

In  every  case,  in  which  any  archbishop  or  bishop  shall 
think  proper,  after  proceeding  by  monition  for  the  re- 
covery of  any  penalty,  under  this  act,  for  non-residence, 
of  more  than  one-third  part  of  the  yearly  value  of  any 
benefice,  for  any  non-residence  exceeding  six  months  in 
the  year,  to  remit  the  whole,  or  any  part  of  any  such 
penalty,  such  archbishop  shall  forthwith  transmit  to  her 
majesty  in  council,  and  such  bishop  shall  forthwith  trans- 
mit to  the  archbishop  of  the  province  to  which  he  belongs, 
a  statement  of  the  nature  and  special  circumstances  of 
each  case,  and  the  reasons  for  the  remission  of  any  such 
penalty ;  and  it  shall  thereupon  be  lawful  for  her  majesty 
m  council,  or  for  the  archbishop,  as  the  case  may  be,  to 
allow  or  disallow  such  remission  in  whole  or  in  part, 
in  the  same  manner  as  is  provided  with  relation  to  the 
allowance  or  disallowance  of  licenses  of  non-residence 
granted  in  cases  not  expressly  enumerated  :  provided  that 
the  decision  of  the  archbishop,  with  respect  to  cases  trans- 
mitted to  him  from  a  bishop,  shall  be  final/1 

The  provisions  for  avoiding  contracts  for  the  letting  of 
houses  of  residence  have  been  already  mentioned  else- 
where. Until  these  have  been  put  in  force,  and  during 
the  time  that  any  tenant  continues  to  occupy  such  bouse 
of  residence,  no  spiritual  person  is  to  be  liable  to  any 
penalty  for  not  residing  in  the  same.4 


Section  2. 
Of  Pluralities. 

Pluralities.  There  is  probably  no  branch  of  the  law  relating  to  ec- 

clesiastical matters,  or  affecting  ecclesiastical  persons, 
which  has  been  so  completely  altered  by  recent  enact- 
Recent  altera-    ment,  as  that  which  relates  to  pluralities.    And  very  much 
tion  in  the  laws  that  was  formerly  important  with  regard  to  the  chaplains 
regarding  them.  q(  ^  nobility>  fae  persons  qualified  to  obtain,  and  the 
mode  of  obtaining  dispensations  to  hold  two  or  more 
benefices,  has  been  now  completely  swept  away. 
The  law  as  regards  pluralities  does  not  so  much  affect 
<  Sect.  57.  •  Sect.  60. 
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the  persons  holding,  and  continuing  to  hold,  as  those 
taking  to  a  second  benefice.  It  is  at  the  particular  time 
when  the  second  benefice  is  taken,  that  these  laws  are  to 
be  observed,  so  that  it  would  be  quite  unnecessary,  in  the 
present  instance,  to  enter  at  all  into  the  repealed  law, 
which  can  never  now  be  found  applicable  or  useful.  It 
will  be  sufficient,  before  mentioning  the  provisions  of  the 
recent  statute,  to  show  very  briefly  what  has  formerly  been 
the  opinion  and  practice  of  the  Church  on  this  subject. 

In  the  earlier  and  more  simple  ages  of  the  Church,  plu-  pluralities  in 
ralities  seem  never  to  have  oeen  contemplated ;   priests  the  earW  tget 
were  forbidden  to  desert  their  own  churches ;  and  if  any  of  lhe  Church- 
did  so,  they  were  ordered  to  be  removed  from  their  office, 
until  reconciled  to  their  own  church.     No  priest  was  to  go 
from  the  see  of  the  holy  church,  under  whose  title  he  was 
ordained,  in  order  to  remove  to  a  strange  church,  but 
there  devoutly  remain  until  the  end  of  his  life. 

How  long  such  directions  as  these  continued  to  be  ob-  caooo  of  the 
served  in  this  country  must  be  doubtful ;  but  by  a  canon  Council  of  La- 
made  in  the  Council  of  Lateran,  holden  under  Pope  Inno-  ^°h^#ard* 
cent  HI.,  in  the  year  1215,  it  was  ordained,  that  whoso- 
ever should  take  any  benefice  with  cure  of  souls,  if  he 
should  before  have  obtained  a  like  benefice,  should  ipso 
facto  be  deprived  thereof;  and,  if  he  should  contend  to 
retain  the  same,  should  be  deprived  of  the  other ;  and  the 
patron  of  the  former,  immediately  after  his  accepting  of 
the  latter,  shall  bestow  the  same  upon  whom  he  shall 
think  worthy.    There  can  be  little  doubt,  that,  therefore, 
before  that  time,  the  holding  plurality  of  benefices  had 
began,  and  that  this  canon  was  made  to  check  the  practice. 

In  the  constitutions  of  Othobon,  also,  the  mischiefs  of  Directions  re- 
pforalities  are  mentioned ;  and  it  is  stated,  that  many  con-  JJ^XtiuSMt 
stitutions  had  been  made  .against  them,  but  which,  to  the  o^Otooton.101" 
detriment  of  religion,  had  been  eluded ;  and  directions  are 
given  to  the  bishops  to  put  these  constitutions  in  execu- 
tion :  particularly,  before  institution,  the  bishop  is  directed 
to  inquire  whether  the  presentee  has  any  other  benefice — 
but  there  is  also  the  important  addition,  that  if  he  have 
any  other  benefice,  the  bishop  shall  inquire  whether  he  has 
a  sufficient  dispensation— and  the  same  inquiries  as  to  plu- 
ralities and  dispensations  are  directed  to  be  made  of 
bishops  before  they  are  confirmed. 

And  so,  by  the  constitutions  of  Archbishop  Peccham  it  Constitutions  of 
is  declared,  that  he  who  shall  have  more  benefices  than  Archbishop 
one  with  cure  of  souls,  without  dispensation,  shall  hold  SSS^thwi. 
only  the  last;  and  if  he  shall  strive  to  hold  the  rest,  he 
shall  forfeit  all.    And  it  is  further  decreed,  that  he  who 
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Effect  of  these 
constitutions. 


Dispensations 
granted  for 
holding  plurali- 
ties of  benefices. 


Extent  of. 


Statute  of  Hen. 
VIII.  for  regu- 
lating. 

Dispensations 
under. 


shall  take  more  benefices  than  one,  having  core  of  souls, 
or  being  otherwise  incompatible,  without  dispensation 
apostolical,  either  by  institution,  or  by  title  of  commenda*, 
or  one  by  institution,  and  another  by  commendam,  except 
they  be  held  in  such  manner  as  is  nermitted  by  the  con- 
stitution of  Gregory,  published  in  the  Council  of  Lyons, 
shall  be  deprived  of  them  all,  and  be  ipso  facto  excommu- 
nicated, and  shall  not  be  absolved  but  by  us,  or  our  suc- 
cessors, or  the  apostolic  see/ 

From  these  constitutions,  it  may  be  plainly  seen  that 
this  offence  against  ecclesiastical  discipline  of  holding  two 
or  more  benefices,  formed  no  exception  to  the  general 
rule  in  offences  of  this  character  in  earlier  times ;  an  im- 
munity from  which  might  be  purchased  for  money,  and 
which  were  consequently  only  regarded  as  so  many  sources 
of  emolument ;  for  it  is  not  so  much  against  the  evil  itself 
that  the  constitution  seems  to  have  been  directed,  as 
against  the  non-payment  for  exemption.  The  holding 
two  benefices,  the  real  mischief,  was  abundantly  tolerated; 
but  the  holding  them  without  dispensation  was  punished 
in  the  severest  manner,  by  loss  of  one  or  both  of  such 
benefices. 

And  the  extent  to  which  this  system  of  dispensations  was 
carried,  appears  from  a  case  cited  by  Dr.  Burn  from  some 
older  treatises  on  this  subject,  of  one  Bogo  de  Clare,  rector 
of  St.  Peter's  in  the  East,  in  Oxford,  who  in  the  eighth 
year  of  King  Edward  I.  was  presented  by  the  Earl  of 
Gloucester  to  the  church  of  Wyston,  in  the  county  of 
Northampton,  and  obtained  a  dispensation  to  hold  the 
same,  together  with  one  church  in  Ireland,  and  fourteen 
other  churches  in  England,  in  nine  different  dioceses ;  all 
which  benefices  were  valued  at  the  time  at  268/.  6s.  8jif 

Thus  the  matter  seems  to  have  continued  until  the  reign 
of  Henry  VIII.,  when  all  those  privileges,  which  the  pope 
had  theretofore  exercised,  began  to  be  more  nearly  exa- 
mined ;  and  in  the  twenty-first  year  of  that  reign  an  act 
was  passed,  by  which  the  holding  pluralities  was  regu- 
lated, and  the  practice  in  some  degree  checked  for  the 
future.  But  dispensations  were  still  allowed  to  be  ob- 
tained, and  various  directions  were  given  for  the  cases  in 
which  they  were  to  be  granted ;  which  cases  were  in  fact 
so  numerous,  that  there  could  scarcely  have  been  any 
clergyman  who  might  not  have  brought  himself  within 
some  of  them.    The  cases  which  were  decided  upon  the 

'  Lyndw.  137. 

f  Keon.  Par.  Ant  292  ;  Wood's  Hist,  and  Ant  of  UnW.  of  Oiferd,  Ho; 
3  Burn,  E.  L.  99. 
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statute  appear  to  have  given  it  a  most  liberal  construction, 

80  that  pluralities  were  still  very  common,  the  power  of 

granting  dispensations  only  being  transferred. 
This  statute  has  been  entirely  repealed  by  the  1  &  2  Recent  statute 

Vict.  c.  106,  and  the  law  is  now  entirely  regulated  by  this  °f  Victoria. 

latter  statute ;  the'enactments  of  which,  being  positive,  su-  Present  state  of 

persede  not  only  the  repealed  statute,  but  the  directions  of  **• law* 

the  canon  law  likewise. 
No  spiritual  person,  holding  more  than  one  benefice,  Cathedral  pre- 

shall  accept  or  take  to  hold  therewith  any  cathedral  pre-  fenneDt- 

ferment  or  any  other  benefice. 
No  spiritual  person  holding  any  cathedral  preferment, 

and  also  holding  any  benefice,  shall  accept  or  take  to  hold 

therewith  any  other  cathedral  preferment,  or  any  other 

benefice.11 

No  spiritual  person,  holding  any  preferment  in  any 
cathedral  or  collegiate  church,  shall  accept  and  take  to 
hold  therewith  any  preferment  in  any  other  cathedral  or 
collegiate  church.1 

The  term  "cathedral  preferment"  here  used,  is  to  be  Meaning  of  the 
construed  to  comprehend  every  deanery,  archdeaconry,  tenn* 
prebend,  canonry,  office  of  minor  canon,  priest  vicar,  or 
vicar  choral,  having  any  prebend  or  endowment  belonging 
thereunto,  or  belonging  to  any  body  corporate  consisting 
of  persons  holding  any  such  office,  ana  also  every  pre- 
centorship,  treasurership,  sub-deanery,  chancellorship  of 
the  church,  and  other  dignity  and  office  in  any  cathedral 
or  collegiate  church,  and  every  mastership,  wardenship, 
and  fellowship  in  any  collegiate  church.k 

No  spiritual  person,  holding  any  benefice,  shall  accept  No  two  bene- 
and  take  to  hold  therewith  any  other  benefice,  unless  it  {^tJ^nh]^ 
shall  be  situate  within  ten  statute  miles  from  such  first  ^iD%ertain 
mentioned  benefice.1  distance. 

By  the  canon  law  it  was  directed  that  no  license  or  Restriction  as  to 
dispensation  should  be  granted  for  holding  two  or  more  d»&»c*  ty  the 
benefices,  where  they  were  more  than  thirty  miles  distant 
from  one  another,  but  the  manner  in  which  this  restriction 
was  explained,  or  altogether  evaded,  will  best  appear  from 
the  following  case. 

In  the  Common  Pleas :  in  a  quare  impedit,  on  the  pre- 
sentation to  the  rectory  of  Adderly  St.  Peter,  in  the  county 
of  Salop,  being  a  benefice  of  above  8/.  value  in  the  king  s 
books :  the  declaration  stated,  that  Clive,  being  incum- 
bent of  Adderly,  had  accepted  the  vicarage  of  Clun,  at 
more  than  thirty  miles  distant  from  Adderly,  whereby  the 
latter  became  void.  Clive  pleaded  a  dispensation  under 
»»  Sect.  2.  «  Ibid.  *  Sect.  124.  «  Sect.  3. 
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the  great  seal,  and  denied  that  the  livings  were  more  than 
thirty  miles  distant   And  upon  that  issue  was  joined.  On 
the  trial  it  was  proved,  by  an  actual  admeasurement  along 
the  turnpike  road,  that  the  distance  from  church  to  church 
was  forty-eight  miles,  from  parish  to  parish  forty-three 
miles ;  that  the  direct  horizontal  distance  from  church  to 
church  was  forty-two  miles,  from  parish  to  pariah  thirtr- 
Computttion  of  eight  miles ;  but  that  by  computation  in  the  country,  the 
miles  by  the       two  livings  were  but  twenty-nine  miles  distant ;  and  this 
Ai^purposeT     ^  *^e  usual  method  of  computing  distances  upon  tuck 
dispensations.     Of  which  opinion  was  the  judge  who  tried 
the  cause,  and  a  special  jury :  who  found  a  verdict  for  the 
defendant.    It  was  moved  for  a  new  trial,  alleging  that  the 
measured  distance  was  the  only  one  the  law  could  take 
notice  of;   and  the  statute  of  35  Eliz.  c.  6,  was  cited, 
wherein  a  mile  is  declared  to  contain  eight  furlongs,  each 
furlong  forty  poles,  and  each  pole  sixteen  feet  and  a  half. 
On  snowing  cause  against  a  new  trial,  it  was  argued  that 
the  distance  of  the  parishes  is  a  matter  merely  regulated 
by  the  canons  of  the  church,  which  may  be  directory  in 
such  cases  to  the  archbishop,  but  is  not  taken  notice  of  in 
the  statute  of  dispensations,  nor  ever  called  in  question  in 
the  king's  temporal  courts :  therefore  the  issue  is  imma- 
terial.   But  if  material,  the  ecclesiastical  laws  must  be  the 
rule  in  this  case,  and  there  the  uniform  practice  has  been 
to  go  by  computed  miles.     And  the  court  were  clearly  of 
opinion,  that,  by  the  temporal  law,  the  distance  of  the 
churches  is  immaterial ;  and  they  discharged  the  rule  for 
a  new  trial.m 

And  to  this  case  there  is  appended  a  note  in  Dr.  Burn's 
work,  mentioning  that  in  many  parts  of  England  the  com- 
puted miles  most  commonly  run  in  the  proportion  of  abort 
two  computed  to  three  measured  miles.* 
How  distance  is      In  order  to  avoid  such  vague  and  unintelligible  interpre- 
now  to  be  com-  tations,  it  is  by  the  act  directed  that  the  distance  between 
pu    *  any  two  benefices  for  this  purpose  shall  be  computed  from 

die  church  of  the  one  to  the  church  of  the  other,  by  the 
nearest  road  or  footpath,  or  by  an  accustomed  ferry;  and  $ 
on  one  of  the  said  benefices  there  be  two  or  more  churches, 
then  the  distance  shall  be  computed  from  or  to  the  nearest 
of  such  churches,  as  the  case  may  be ;  or  if  on  one  of 
such  benefices  there  be  no  church,  then  in  such  manner  as 
shall  be  directed  by  the  bishop  of  the  diocese  in  which  die 
benefice,  proposed  to  be  taken  and  held  by  any  spiritual 

»  R.  t.  Bishop  of  Lichjuld  and  C&»,  Black.  Rep.  968. 
■  3  Burn's  E.  L.  106. 
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Eerson  in  addition  to  one  already  held  by  him,  shall  be 
>cally  situate.0 

No  spiritual  person  holding  a  benefice  with  a  population  Restriction!  on 
of  more  than  three  thousand  persons,  shall  accept  and  take  jEln'ooehtloU 
to  hold  therewith  any  other  benefice,  having,  at  the  time  of  fice  regulated  by 
his  admission,  institution,  or  being  licensed  thereto,  a  po-  •mount  of  popu- 
pulation  of  more  than  five  hundred  persons.P  lalion# 

No  spiritual  person  holding  a  benefice  with  a  population 
of  more  than  five  hundred  persons,  shall  accept  and  take 
to  hold  therewith  any  other  benefice,  having,  at  the  time 
of  his  admission,  institution,  or  being  licensed  thereto,  a 
population  of  more  than  three  thousand  persons.*1 

The  amount  of  the  population  for  this  purpose  is  to  be  How  population 
taken  from  the  latest  returns  of  population,  made  under  tobe  computed, 
any  act  of  parliament  for  that  purpose,  at  the  time  when 
the  question  shall  arise,  if  such  returns  shall  apply  to  the 
place  respecting  which  the  auestion  shall  be ;  out  if  such 
place  shall  only  form  part  or  a  parish  or  district  named  in 
such  returns,  then  sucn  returns  shall  be  taken  to  represent 
truly  the  population  of  the  parish  or  district  named  therein, 
and  from  them  the  population  of  the  place  required  shall 
be  computed,  according  to  the  best  evidence  of  which  the 
subject  shall  be  capable/ 

No  spiritual  person  shall  hold  together  any  two  bene-  Restrictions  on 
fices,  if  at  the  time  of  his  admission,  institution,  or  being  J^oom"^ 
licensed  to  the  second  benefice,  the  value  of  the  two  fice  according* 
benefices  jointly  shall  exceed  the  yearly  value  of  1000/.*      t°  value. 

The  term  benefice  here  used  is  to  be  understood  and  Mewing  of  the 
taken  to  mean  benefice  with  cure  of  souls,  and  no  other,  word  Denefice- 
(unless  it  shall  otherwise  appear  from  the  context,)  and 
therein  to  comprehend  all  parishes,  perpetual  curacies, 
donatives,  endowed  public  chapels,  parochial  chapelries, 
and  chapelries  or  districts  belonging  or  reputed  to  belong, 
or  annexed  or  reputed  to  be  annexed,  to  any  church  or 
chapel.4 

Tne  above  are  the  general  rules,  from  which  the  follow- 
ing are  the  excepted  cases. 

An  archdeacon  is  not  prevented  by  these  rules  from  Exceptions  from 
holding  together  with  his  archdeaconry  two  benefices,  un-  "•  aboye  ""**• 
der  the  limitations  we  have  just  mentioned  as  to  distance,  Archdeacop»- 
joint  yearly  value,  and  population  ;    and  one  of  which 
benefices  must  be  situated  within  the  diocese  of  which  his 
archdeaconry  forms  a  part,  or  one  cathedral  preferment  in 
any  cathedral  or  collegiate  church  of  the  diocese  of  which 
his  archdeaconry  forms  a  part,  and  one  benefice  situate 

•  1  &  2  Vict.  c.  106,  s.  129.  p  Sect.  4.  *  Ibid. 

r  Sect.  130.  ■  Sect.  4.  *  Sect.  124. 
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Certain  cases  of  within  such  diocese.  Nor  are  the  above  restrictions  to 
cathedral  pre-  prevent  any  spiritual  person  holding  any  cathedral  prefer- 
mmmu  ment  with  or  without  a  benefice,  from  holding  therewith 

any  office  in  the  same  cathedral  or  collegiate  church,  the 
duties  of  which  are  statutably  or  customarily  performed  by 
the  spiritual  person  holding  such  preferment.0 
Two  benefices  Where  any  two  benefices  are  within  ten  miles  of  each 
withi^t?n.Tile8  other,  but  which,  under  the  provisions  just  mentioned, 
getLr,  contrary  could  not  be  holden  together,  but  one  of  which  is  below 
to  the  above  the  annual  value  of  150/.,  and  of  which  the  population 
roles,  in  certain  exceeds  two  thousand  persons,  the  bishop  or  bishops,  as 
ciSi**  the  case  may  be,  to  whom  such  benefices  are  subject,  upon 

application  made  to  him  or  them  for  that  purpose  by  the 
incumbent,  may  state  in  writing  the  reason  why  such 
benefices  should  be  holden  together,  and  in  such  case  it 
shall  be  lawful  for  the  said  incumbent  to  hold  the  said  two 
benefices  together.  But  in  such  a  case  the  bishop  of  the 
diocese  within  which  such  benefice,  having  a  population 
exceeding  two  thousand  persons,  is  situate,  may  from  time 
to  time,  by  an  order  under  his  hand,  and  revocable  at  any 
time,  require  that  such  incumbent  should  keep  residence 
on,  and  personally  serve  such  benefice,  during  the  space 
of  nine  months  in  each  year ;  and  if  such  incumbent  shall 
not,  in  obedience  to  the  terms  of  such  order,  and  until  the 
same  be  revoked,  reside  on  and  personally  serve  such  bene- 
fice, be  shall  be  liable  to  all  penalties  for  non-residence, 
notwithstanding  he  may  have  a  legal  exemption,  perma- 
nent or  temporary,  from  residence,  or  may  oe  resident  on 
some  other  benefice,  or  may  be  performing  the  duties  of 
an  office,  the  performance  of  the  duties  of  which  might  in 
other  cases  be  accounted  as  residence  on  some  benefice.1 
Appeal  from  But  any  such  spiritual  person  may,  within  one  month 

order.  after  service  on  him  of  any  such  order,  appeal  to  the  arch- 

bishop.* 
License  from  the      Before  any  spiritual  person  can  bold  any  two  benefices 
Archbishop  of    together  under  any  of  these  provisions,  he  must  obtain 
hold  two  oene-    ^rom  ^e  Archbishop  of  Canterbury  a  license  or  dispensa- 
fices.  tion  to  hold  them ;  which  license  or  dispensation  the  arch- 

bishop is  empowered  to  grant  under  the  seal  of  his  office 
of  faculties,  upon  being  satisfied  as  well  of  the  fitness  of 
the  person,  as  of  the  expediency  of  allowing  such  two 
benefices  to  be  holden  together ;  and  such  license  or  dis- 
pensation shall  issue  in  such  manner  and  form  as  the  said 
archbishop  shall  think  fit ;  and  for  such  license  or  dispen- 
sation there  shall  be  paid  to  the  registrar  of  the  said  office 
the  sum  of  thirty  shillings,  and  no  more ;  and  to  the  seal 

■  Sect.  2.  *  Sect  5.  *  Ibid. 
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keeper  thereof  the  sum  of  two  shillings,  and  no  more;  and 
do  stamp  duty,  nor  any  other  fee,  shall  be  payable  on  the 
license  or  dispensation  to  be  granted  as  aforesaid,  nor  shall 
any  confirmation  thereof  be  necessary ;  nor  shall  it  be  re- 
quired of  any  spiritual  person  applying  for  any  such  license 
or  dispensation  to  give  any  caution  or  security,  by  bond  or 
otherwise,  before  such  license  or  dispensation  is  granted.* 

The  bond  or  security  here  alluded  to  was  formerly  di-  Bonds  for  H* 
rected  to  be  given  by  the  canon ;  which,  after  mentioning  ceD8e*  bJ the 
the  necessary  qualification  of  a  party  to  whom  a  license 
should  be  granted,  proceeds,  provided  always,  that  he  be, 
by  a  good  and  sufficient  caution,  bound  to  make  his  per- 
sonal residence  in  each  of  his  said  benefices  for  some 
reasonable  time  in  every  year ;  and  that  the  said  benefices 
be  not  more  than  thirty  miles  distant  asunder ;  and  lastly, 
that  he  have  under  him  in  the  benefice  where  he  doth  not 
reside  a  preacher  lawfully  allowed,  that  is  able  sufficiently 
to  teach  and  instruct  the  people.* 

If  the  archbishop  shall  refuse  or  deny  to  grant  any  such  Appeal,  from 
license  or  dispensation,  it  shall  be  lawful  for  her  majesty,  refu*?.1  Jy the 
if  she,  by  the  advice  of  her  privy  council,  shall  think  fit,  ^nt  Hcensel, 
upon  application  by  the  person  to  whom  such  license  or  to  the  queen 
dispensation  shall  hav.e  been  refused  or  denied,  to  enjoin  io  couoci,« 
the  said  archbishop  to  grant  such  license  or  dispensation, 
or  to  show  to  her  majesty  in  council  sufficient  cause  to 
the  contrary,  and  thereupon  to  make  such  order  touching 
the  refusal  or  grant  of  such  license  or  dispensation  as  to 
her  majesty  in  council  shall  seem  fit;  and  such  order  shall 
be  binding  upon  the  archbishop.5 

Any  spiritual  person,  desirous  of  obtaining  such  a  license  Statement*  to 
or  dispensation  for  holding  two  benefices  together,  shall,  |j  ™m®  ^ 
previously  to  applying  for  a  grant  of  the  same,  deliver  to  the  bwhop  pre* 
the  bishop  of  the  diocese,  where  both  benefices  are  situate  Tioutly  to  apply- 
in  the  same  diocese,-  or  to  the  bishops  of  the  two  dioceses,  1D* for  lwen8* 
where  such  benefices  are  situate  in  different  dioceses,  a 
statement  in  writing,  verified  as  such  bishop  or  bishops 
respectively  may  require,  according  to  a  form  promulgated 
by  the  Archbishop  of  Canterbury,  and  approved  by  the 
queen  in  council,0  in  which  statement  such  spiritual  per-  Particulart  to 
son  shall  set  forth,  according  to  the  best  of  his  belief,  the  bec^Jl,d  in 
following  particulars.  temeB  * 

The  yearly  income  arising  from  each  of  such  benefices 
separately,  on  an  average  of  the  three  years  ending  on  the 
29th  day  of  September  next  before  the  date  of  such  state- 
ment. 
The  sources  from  which  such  income  is  derived. 
1  Sect.  5.        »  Canon  41.         b  Sect.  6.        c  For  this  form  nee  Append. 
M  M  2 
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Bbhop  may 
U»t  statement. 


And  is  required 
to  transmit  cer- 
tificate to  arch- 
bishop* 


Benefice  in  the 
jurisdiction  of 
archbishop. 


How  annual 
value  of  bene- 
fices is  to  be 
estimated  for 
such  purposes. 


Certificate  to  be 
deposited  in  the 
office  of  facul- 
ties, and  to  be 
evidence. 


The  yearly  amount  on  an  average  of  the  same  period  of 
three  years  of  all  taxes,  rates,  tenuis,  dues  and  other  per- 
manent charges  and  outgoings,  to  which  the  benefices  are 
respectively  subject 

The  amount  of  the  population  of  each  of  the  said  bene- 
fices, computed  accoroing  to  the  last  returns  made  under 
the  authority  of  parliament. 

The  distance  between  the  two  benefices  computed  as 
above-mentioned. 

The  bishop  to  whom  such  statement  is  delivered  may 
make  any  inquiry  he  may  think  proper  as  to  the  correct- 
ness of  the  same,  in  respect  to  the  benefice  or  benefices 
within  his  diocese ;  and  within  one  month  after  he  shall 
have  received  such  statement,  he  is  required  to  transmit 
to  the  Archbishop  of  Canterbury  a  certificate  under  his 
hand,  setting  forth  or  having  annexed  to  it  a  copy  of  such 
statement,  and  by  which  he  shall  certify  the  amount  at 
which  he  considers  the  annual  value,  and  the  population 
of  each  of  such  two  benefices  where  both  are  situate  in  his 
diocese,  and  the  distance  of  such  two  benefices  from  each 
other,  or  the  amount  at  which  he  considers  the  annual 
value,  and  the  population  of  the  benefice  within  his  dio- 
cese, where  the  two  benefices  are  in  different  dioceses, 
and  the  distance  of  such  benefice  from  the  other  benefice 
ought  to  be  taken  with  respect  to  the  license  or  dispen- 
sation.d 

Whenever  both  or  either  of  the  benefices  are  in  the  dio- 
cese or  jurisdiction  of  the  Archbishop  of  Canterbury,  a 
certificate  in  the  same  manner  shall  be  made  out  by  the 
archbishop  and  retained  by  him.4 

The  annual  value  of  any  benefice  for  the  purpose  of 
such  Certificate  is  to  be  taken,  by  deducting  from  the  gross 
amount  of  the  yearly  income  arising  therefrom,  all  taxes, 
rates,  tenths,  dues  and  other  permanent  charges  and  out- 

§oings  to  which  such  benefice  is  subject  But  not  de- 
ucting  or  allowing  for  curate's  stipend ;  nor  for  such  taxes 
or  rates  in  respect  of  the  house  of  residence  or  glebe  land 
as  are  usually  paid  by  tenants  or  occupiers;  nor  for 
money  spent  in  repairs  or  improvement  of  the  house  of 
residence,  and  buildings  and  fences  belonging  thereto/ 

The  certificate  or  certificates  to  be  transmitted  to,  or  re- 
tained by  the  archbishop,  as  the  case  may  be,  shall  be 
deposited  in  the  office  of  faculties,  and,  in  the  event  of  the 
required  license  or  dispensation  being  granted,  shall  for 
the  purposes  above-mentioned  be  conclusive  evidence  of 
the  annual  value  and  population  of  each  of  the  benefices 
d  Sect.  7.  •  Ibid.  f  Sect  8. 
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to  which  the  same  shall  relate,  and  of  their  distance  from 
each  other ;  and  the  registrar  of  the  faculties  is  required 
to  produce  such  certificate  or  certificates  to  any  person 
who  may  require  to  inspect  the  same.* 

If  any  spiritual  person,  holding  any  cathedral  prefer-  Acceptance  of 
ment  or  benefice,  shall  accept  any  other  cathedral  prefer-  wcood  prefer- 
ment or  benefice,  and  be  admitted,  instituted,  or  licensed  Jo^e^bW* 
to  the  same  contrary  to  the  provisions  of  the  act,  every  rules  vacates 
cathedral  preferment  or  benefice,  so  previously  held  by  *he  formfr  P«- 
him,  9hall  be  and  become  ipso  facto  void ;  as  if  he  had  jl££*1  lpt0 
died  or  had  resigned  the  same ;  any  law,  statute,  canon, 
usage,  custom  or  dispensation  to  the  contrary  notwith- 
standing :  and  if  any  spiritual  person  holding  any  two  or 
more  benefices  shall  accept  any  cathedral  preferment,  or 
any  other  benefice,  or  if  any  spiritual  person  holding  two 
or  more  cathedral  preferments  shall  accept  any  benefice, 
or  if  any  spiritual  person  holding  any  cathedral  preferment 
or  preferments,  and  benefice  or  benefices,  shall  accept 
another  benefice,  he  shall,  before  he  is  instituted,  licensed, 
or  in  any  way  admitted  to  the  said  cathedral  preferment 
or  benefice,  in  writing  under  his  hand,  declare  to  the 
bishop  or  bishops  within  whose  diocese  or  dioceses  any  of 
the  cathedral  peferments  or  benefices  previously  holden 
by  him,  are  situate,  which  cathedral  preferment  and  bene- 
fice, or  which  two  benefices  (such  two  benefices  being  if  former  prefer- 
tenable  together  under  the  provisions  of  the  act),  he  pro-  n>«ot  is  tenable 
poses  to  hold  together ;  and  a  duplicate  of  such  declara-  J^^oTuto 
tion  shall,  by  such  spiritual  person,  be  transmitted  to  the  be  made  to  the 
registry  of  the  diocese,  and  be  there  filed ;  and  immediately  bUhop. 
upon  any  such  spiritual  person  beinoj  instituted,  licensed, 
or  in  any  way  admitted  to  the  cathedral  preferment  or 
benefice  which  he  shall  have  accepted  as  aforesaid,  such 
cathedral  preferment  or  preferments,  benefice  or  benefices, 
as  he  previously  held,  and  as  he  shall  not  as  aforesaid 
have  declared  his  intention  to  hold,  or  such  benefice  as 
shall  not  be  tenable  under  the  provisions  of  the  act,  with 
such  newly  accepted  benefice,  shall  be  and  become  ipso 
facto  void,  as  if  he  had  died  or  resigned  the  same ;  and  if 
such  spiritual  person  shall  in  any  such  case  refuse,  or  wil- 
fully omit  to  make  such  declaration  as  aforesaid,  every 
cathedral  preferment  and  benefice  which  he  previously  held 
shall  be  and  become  ipso  facto  void  as  aforesaid.b     JBut  it  Erceptic 
is  provided,  that  this  shall  not  be  construed  to  affect  the 
provisions  in  the  excepted  cases  before-mentioned  with 
respect  to  archdeacons,  or  with  respect  to  spiritual  persons 
holding  with  any  cathedral  preferment,  and  with  or  with- 
v  Sect.  9.  *  Sect.  11. 
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General  effect 
of  this  enact- 
ment, and 
especially  with 
reapect  to  lapse. 


out  a  benefice,  offices  in  the  same  cathedral  or  collegiate 
church.1 

The  effect  of  this  enactment  is  to  make  a  considerable 
alteration  in  the  law,  not  only  as  it  affects  the  party  pre- 
sented to  a  second  benefice,  but  as  it  affects  the  patron 
also.  We  have  already  seen  that  by  the  constitutions  of 
the  church  and  the  canon  law,  a  clergyman  who  accepted 
a  second  benefice,  without  a  license  or  dispensation,  was 
to  forfeit  the  first ;  and  so  far  therefore  the  recent  enact- 
ment above-mentioned  was  only  a  carrying  out  the  spirit 
and  intention  of  the  old  ecclesiastical  law ;  but  it  had  been 
decided  by  a  case  in  the  Exchequer  Chamber,  brought 
there  by  a  writ  of  error  from  the  King's  Bench,  that  the 
result  of  the  authorities  was  (taking  the  canon  of  the 
fourth  Lateran  Council  to  have  been  recognized  in  this 
country,  and  to  have  become  a  part  of  the  common  law), 
that  upon  institution  to  the  second  living,  the  first  was  void 
as  to  the  patron ;  but  not  so  as  to  incur  a  lapse  without 
sentence  of  deprivation  and  notice  by  the  ordinary,  or  at 
least  not  until  notice  by  the  ordinary.  The  first  living 
therefore,  previously  to  the  recent  statute,  might  rather 
have  been  considered  voidable  than  void ;  for  the  party 
accepting  the  second  benefice  must  either  have  been  de- 

E rived  of  the  first  by  the  ordinary,  or  the  patron  must 
ave  presented  another  person  to  the  benefice.  It  was 
void  as  regarded'  the  patron,  if  he  chose  to  avail  himself 
of  that  fact  and  present  another  party ;  but  if  he  did  not 
do  so,  it  was  not  so  far  void  as  against  him,  that  any  lapse 
would  have  been  incurred,  unless  the  party  had  been  de- 
prived by  the  ordinary,  and  the  ordinary  had  given  notice 
of  the  avoidance  to  the  patron.k 


Exchtnge  of 
lands. 


Section  3. 
Of  Exchanging  Benefices. 

In  cases  of  real  property,  the  word  exchange,  as  used 
in  deeds,  has  a  particular  signification  and  value :  it  is  a 
mutual  exchange  of  equal  interests,  the  one  in  considera- 
tion of  the  other :  as  it  (says  Littleton)  there  be  two  men, 
and  each  of  them  is  seised  of  one  quantity  of  land  in 
one  county,  and  the  one  granteth  his  land  to  the  other, 
in  exchange  for  the  other  land,  which  the  other  hath; 
and  in  like  manner  the  other  granteth  his  land  to  the  first 


1  Sect.  u. 


k  See  Lapte,  ante. 
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grantee,  in  exchange  for  the  land  which  the  first  grantor 
hath.1 

In  such  cases,  it  is  necessary  that  the  estates  given  be  Lands  ex- 
equal,  not  in  value,  quality,  or  m  the  manner  of  the  estate,  changed  must 
but  in  the  quantity  of  the  estate,  as  an  estate  in  fee  for  an  ^^V*1  m 
estate  in  fee,  and  an  estate  for  life  for  an  estate  for  life.m     qua° ' y" 
It  is  also  necessary  that  the  word  exchange  should  be  The  woid 
used,  though  it  is  said  that  the  word  permutatio,  or  some  exchange  is 
other  word  of  like  effect,  may  supply  it.     But  if  A.,  by  necesiary- 
deed  indented,  give  to  B.  an  acre  of  land  in  fee  simple  or 
for  life,  and  by  the  same  deed  B.  gives  to  A.  another  acre 
of  land  in  the  same  manner,  this  cannot  enure  as  an  ex- 
change; and  therefore  if  there  be  no  livery  of  seisin,  it 
would  be  utterly  void.n 

It  is  also  necessary  that  there  should  be  an  execution  At  what  time 
by  entry  or  claim  in  the  life  of  the  parties,  for  as  livery  of  enl7  mU8t  ** 
seisin  is  not  necessary,  the  parties  have  no  freehold,  in  "^  e* 
deed  or  in  law,  in  them  till  entry.    Therefore  if  both  the 
parties  die  before  the  entry  of  either,  the  exchange  is  void ; 
for  the  heir  of  one  cannot  enter  and  take  it  as  a  purchaser, 
because  he  is  named  only  to  take  it  by  way  of  limitation 
of  estate  in  course  of  descent.     But  if  one  enters,  and  the 
other  dies  before  entry,  his  heir  may  enter.0 

In  every  deed  of  exchange  in  which  that  word  is  used,  implied  war- 
there  is  an  implied  mutual  warranty;  and  it  has  been  ranty  in  ex- 
resolved,  that  in  every  exchange  the  word  excambium  im-  chan8e»' 
plies  in  itself  taciti  a  condition,  and  also  a  warranty;  the 
one  to  give  a  re-entry,  and  the  other  a  voucher  and  recora- 
pence ;  and  all  in  respect  of  the  reciprocal  consideration, 
the  one  land  being  given  in  exchange  for  the  other.  But 
it  is  as  special  warranty ;  for  upon  the  voucher,  by  force 
of  it,  he  shall  not  recover  other  land  in  value,  but  that 
only  which  was  by  him  given  in  exchange.  For  inasmuch 
as  the  mutual  consideration  is  the  cause  of  the  warranty, 
it  shall  therefore  extend  only  to  lands  reciprocally  given, 
and  not  to  other  lands.  And  this  warranty  runs  only  in 
privity  ;  for  none  shall  vouch  by  force  of  it  but  the  parties 
to  the  exchange,  or  their  heirs,  and  no  assignees.  If  A, 
gives  in  exchange  three  acres  to  B.  for  other  three  acres, 
and  afterwards  one  acre  is  evicted  from  B.,  in  that  case 
the  whole  exchange  is  defeated,  and  B.  may  enter  into  all 
his  land ;  for  although  the  exchange  had  been  good,  if 
A.  had  given  but  two  acres,  or  but  one  acre  or  less,  yet 
forasmuch  as  all  the  three  acres  were  given  in  exchange 
for  the  others,  and  the  condition  which  was  implied  in  the 

1  Cruise,  Dig.  tit.  xxxii.  c.  6.  "1  lost  60. 

■  Touch,  s.  295.  °  Litt.  s.  52. 
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Can  only  be 
between  two 
parties. 


Principle*  of 
exchange  of 
lands  similar  to 
those  of  ex- 
change of  bene- 
fices. 


License  before 
treating  for 
exchange  of 
benefices.. 


exchange  was  entire :  upon  the  eviction  of  one  acre,  the 
condition  in  law  was  broken,  and  therefore  an  entry  was 
given  on  the  whole ;  as  when  the  whole  estate  in  part  was 
evicted,  the  exchange  was  defeated ;  so  when  an  estate  of 
freehold  for  life,  which  was  but  parcel  of  the  estate,  was 
evicted,  the  exchange  was  defeated.1* 

For  this  last,  among  other  reasons,  there  can  only  be 
two  parties  to  an  exchange.  Littleton  speaks  of  an  ex- 
change as  of  a  transaction  between  two  persons ;  and  Mr. 
Hargrave  says  it  was  held  in  a  late  case,  that  an  exchange 
in  the  strict  legal  sense  of  the  word  could  not  he  between 
three  parties,  the  principle  of  it  not  being  applicable  to 
more  than  two  distinct  contracting  parties,  for  want  of 
the  mutuality  and  reciprocity  on  which  its  operation  so 
entirely  depends.  For,  first,  the  consideration  of  an  ex- 
change, and  the  implied  warranty  to  it,  is  the  receiving 
something  with  warranty  from  the  same  person  to  whom 
something  with  warranty  is  given ;  but  if  there  could  be 
three  distinct  parties,  each  would  give  to  one  and  recede 
from  another.  Secondly,  the  implied  condition  of  re-entry 
is,  that  it  may  be  made  on  him  whose  title  fails;  but  if 
there  could  be  three  parties  to  an  exchange,  then  each  per- 
son would  be  liable  to  re-entry  for  the  fault  of  another's 
title  as  well  as  of  his  own  ;  but,  although  there  cannot  be 
more  than  two  distinct  parties  to  an  exchange,  yet  there 
may  be  more  than  two  persons.  Thus  an  exchange  be- 
tween two  joint-tenants  and  two  tenants  in  common,  is 
good ;  for  although  four  persons  are  named,  yet  they  con- 
stitute only  two  distinct  parties.  The  same  observation 
applies  to  any  number  of  persons,  if  so  conjoined  in  the 
mutuality  of  giving  and  receiving  in  exchange,  as  to  make 
only  two  distinct  relative  parties.*1 

We  have  mentioned  here  the  above  requisites  in  the 
exchange  of  lands,  because,  although  not  strictly  and 
entirely  applicable  to  the  exchange  of  benefices,  they  are 
the  foundation  of  all  the  law  applicable  to  the  latter  case; 
and  the  same  principles  may  be  referred  to  as  the  safest 

fuide  in  any  questions  that  may  arise,  and  that  may  not 
itherto  have  been  settled  in  the  case  of  benefices  ex- 
changed. 

Before  an  exchange  of  benefices  can  be  made,  it  is 
necessary  to  procure  a  license  from  the  ordinary  to  treat 
of  an  exchange ;  and  it  is  then  effected  by  an  instrument 
in  writing,  whereby  the  parties  agree  to  exchange  their 

p  Bastard1*  rate,  4  Rep.  121 ;  1  Inst.  173. 

9  1  Inst.  60  b,  n.  1  j  I  Inst.  51  a,  n.  1 ;  Cruise's  Dig.  tit.  sxxii.  c  6. 
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benefices,  and  for  that  purpose  resign  them  into  the  hands 
of  the  ordinary/ 

In  exchanges  of  land,  we  have  seen  that  the  estate  in 
the  lands  exchanged  must  be  of  the  same  quantity  ;  so  in 
the  case  of  benefices,  both  must  be  spiritual ;  for  a  lay  Both  benefices 
preferment,  as  a  hospital,  cannot  be  exchanged,  or  go  for  «"»tbespi- 
a  prebend  or  other  spiritual  benefice/ 

And,  by  analogy  to  the  case  of  lands,  where  it  is  neces- 
sary that  there  should  be  an  execution  by  entry  in  the  life 
of  the  parties,  if  one  party  be  instituted  and  inducted,  and  Mutt  be  com- 
the  other  only  is  instituted,  and  dies  or  refuses  to  finish,  ?)**?* ln  *heh 
in  this  case,  though  they  have  proceeded  so  far,  yet  the  paVeL  ° 
resignation  and  all  that  followed  upon  it  shall  be  void,  and 
both,  if  living,  may  return  to  their  former  benefices  on  the 
foot  of  former  possession ;  or,  if  one  die  before  he  is  in- 
ducted, and  after  the  induction  of  the  other,  this  induction 
and  all  that  went  before  shall  be  void,  because  the  exchange 
was  not  fully  executed  during  the  lives  of  the  parties : ' 
and  here  we  observe  the  analogy  to  the  implied  mutual 
warranty. 

In  every  other  case  resignations  must  be  made  pur?,  Resignation  for 
sponte,  absolute,  et  simpliciter,  to  exclude  all  indirect  bar-  the  pwposeof 
gains;  but  a  resignation  made  in  order  to  effect  an  ex-  *ne*chaDge' 
change,  is  an  exception,  for  that  admits  of  the  condition 
if  the  exchange  shall  take  full  effect,  but  not  otherwise ; 
the  resignation,  therefore,  in  such  cases  is  not  good  and 
complete  until  the  exchange  is  executed ;  if  either  party 
dies  or  refuses  to  complete  the  exchange,  the  resignation 
is  a  nullity,  and  it  is  as  if  it  had  never  been  made." 

It  follows  necessarily  from  what  has  been  here  stated, 
that  all  exchanges,  or  agreements  for  exchange,  between 
incumbents,  without  the  knowledge  and  full  authority  of 
the  ordinary,  are  illegal ;  or  rather,  there  is  no  possible 
way  in  which  such  exchanges  could  be  made  with  security 
to  either  party. 

Exchanges,  like  other  dealings  with  livings,  may  be  simoniacal  ex- 
simoniacal ;  and  it  is  enacted,  that  if  any  incumbent  of  changes, 
any  benefice  with  cure  of  souls  shall  corruptly  resign  or 
exchange  the  same,  or  corruptly  take,  for  or  in  respect  of 
the  resigning  or  exchanging  the  same,  directly  or  indi- 
rectly, any  pension,  sum  of  money  or  other  benefit  what- 
soever, as  well  the  giver  as  the  taker  of  any  such  pension, 
sum  of  money  or  other  benefit  corruptly,  snail  lose  double 
the  value  of  the  sum  so  given,  taken  or  had,  half  to  the 

'  Gibs.  868.  •  Watt.  c.  4  ;  Gibs.  821. 

1  Gibs.  821 ;  2  Burn's  E.  L.  •  See  Chapter  on  Resignation. 
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queen  and  half  to  him  thall  sue  for  the  same  in  any  of 
her  majesty's  courts  of  record.* 

An  exchange,  therefore,  must  be  made  simplicith ;  there 
mast  be  no  sum  of  money  or  other  valuable  consideration 
given  for  equality  of  exchange ;  and  if  the  two  benefices 
are  not  of  equal  value,  he  who  takes  the  least  valuable  in 
exchange  is  precluded  from  receiving  any  compensation. 
What  would  be  And  so  it  the  parties  exchanging  should  import  into 
so  considered.  ^e  agreement  for  exchange,  or  otherwise  enter  into  any 
contract  to  forego  any  of  those  rights  and  claims  to  whicn 
by  law  they  would  be  entitled  upon  coming  into  posses- 
sion of  the  exchanged  benefice,  as,  for  example,  to  waive 
all  claim  for  dilapidations,  this  would,  as  it  seems,  be  con- 
sidered a  corrupt  and  simoniacal  exchange.7  So  that  in 
an  exchange  of  benefices,  the  different  state  of  repair  of 
the  two  houses  of  residence  cannot  easily  be  taken  into 
consideration  as  an  inducement  for  consenting  to  the  ex- 
change, for  neither  party  could  bind  himself  to  give  np 
that  claim  which  the  law  allows  to  every  clergyman  who 
comes  to  dilapidated  premises. 

The  question  was  discussed,  and  fully  and  satisfactorily 
settled,  in  the  following  recent  case. 
Claims  made  Two  clergymen,  possessed  of  respective  incumbencies, 

for  dilapidations  agreed  to  exchange  them,  and  the  exchange  was  made 
tnexchange'.  wlt^  *^e  consent  of  their  respective  patrons  and  diocesans; 
they  accordingly  resigned  their  benefices  into  the  hands 
of  their  respective  bishops,  and  were  inducted  into  the 
exchanged  benefices.  There  was  no  specific  agreement 
entered  into  on  the  subject  of  dilapidations ;  but  from  the 
conduct  of  the  parties  at  the  time  of,  and  for  several 
months  after,  the  period  when  the  exchange  was  agreed 
and  acted  upon,  it  was  plain  that  neither  party  then  con- 
templated any  claim  for  dilapidations,  and  it  was  not  until 
a  dispute  arose  upon  another  subject,  that  the  plaintiff 
first  mentioned  his  claim  for  dilapidations ;  shortly  pre- 
vious to  which  time  there  had  been  a  statement  of  accounts 
between  the  plaintiff  and  defendant  (the  two  clergymen), 
in  which  there  was  no  mention  of  a  claim  for  dilapidations. 
The  questions  for  the  opinion  of  the  court  were,  1st, 
whether  under  the  above  circumstances  there  is  sufficient 
evidence  that  the  exchange  was  intended  by  the  plaintiff 
and  the  defendant  to  be  ou  the  footing  that  each  should 
take  the  living  of  the  other  in  its  then  state  and  con- 
dition ;  2dly,  whether  the  law  of  England  with  respect  to 
the  dilapidations  claimed  by  the  successor  to  a  spiritual 

*  31  Elix.  c.  6. 

*  See  post,  judgment  in  Downet  v.  Craig,  9  Mee.  &  WeU.  166* 
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preferment  from  his  predecessor,  applies  under  the  above 
circumstances  to  the  case  of  an  exchange  of  preferments. 
The  points  marked  for  argument  on  the  part  of  the 
defendant,  were  as  follows : — That  the  custom  of  England 
with  respect  to  the  liability  of  an  incumbent  to  his  suc- 
cessor for  dilapidations,  does  not  apply  to  the  case  of  an 
exchange  of  livings,  because  a  rector  is  a  tenant  for  life, 
and  the  custom  only  differs  from  the  ordinary  law  relating 
to  the  liability  of  tenants  for  life  for  waste,  by  allowing  an 
action  of  waste  to  be  brought  by  one  party  against  an- 
other, without  there  having  been  any  privity  of  estate 
between  them,  and  also  against  the  executor  of  the  tort 
feasor,  notwithstanding  the  principle  of  "  actio  personalis 
maritur  cum  persona ;  consequently  the  successor  being 
in  by  his  own  contract,  no  action  lies ;  at  all  events  the 
injury,  if  any,  being  the  result  of  and  springing  from  a 
contract,  and  caused  by  the  plaintiff's  own  act,  an  action 
of  tort  cannot  lie  :  that  the  parties  are  not  in  merely  by 
presentation  and  institution,  but  by  contract,  since  if  one 
had  died  before  the  induction  of  the  other,  or  vice  versd, 
the  institution  and  induction  of  the  one  would  have  been 
void.  The  defendant  will  also  contend  that  a  contract  to 
exchange  the  livings  in  their  then  state  and  condition  is 
found  in  point  of  met  by  the  case :  that  the  statement 
and  signature  of  the  accounts  between  the  parties,  without 
reference  to  any  claim  for  dilapidations,  four  months  after 
the  exchange,  and  two  before  any  such  claim,  is  conclusive 
evidence  upon  the  subject :  that  therefore,  according  to 
the  legal  effect  of  an  ordinary  contract  of  exchange,  and 
by  the  express  terms  of  the  present  one,  the  defendant  is 
entitled  to  have  a  verdict  entered  for  him.  This  case  was 
very  fully  argued ;  and  Lord  Abinger,  C.  B.,  in  giving 
judgment,  says,  "  It  might  be  a  very  considerable  ques- 
tion whether  if  a  contract  for  the  exchange  of  livings 
were  made  in  writing,  with  an  express  declaration  that 
neither  partjr  should  sue  the  other  for  the  dilapidations,  if 
one  party  said,  if  you  will  admit  me  to  your  living  I  will 
admit  you  to  mine,  and  I  will  make  no  claims  for  dilapi- 
dations, it  would  not  amount  to  a  simoniacal  contract,  and 
so  would  be  void.  At  present  I  do  not  see  that  it  makes 
any  difference  whether  it  be  a  contract  with  a  party  to 
resign  in  favour  of  another,  or  whether  it  be  a  contract 
for  an  exchange,  which  may  possibly  fail  in  the  comple- 
tion. But  it  is  unnecessary  in  this  case  to  pronounce  a 
judgment  on  that  point ;  for  here  the  exchange  was  made 
and  completed.  Then  the  only  question  is,  whether  an 
agreement  simply  to  exchange  has  necessarily  and  fairly 
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engrafted  upon  it  the  condition  that  neither  party  shall  be 
liable  to  the  other  for  dilapidations.     I  see  nothing  to 
show  that;  and  I  do  not  see  any  consequence  derived 
from  the  admitted  contract  to  exchange  and  the  exchange 
actually  completed,  operating  against  the  right  of  the 
party  entering  to  claim  for  dilapidations.    The  facts  found 
in  this  case  preclude  the  necessity  of  the  court  considering 
the  effect  of  a  positive  agreement  to  that  effect ;  there  is 
no  such  agreement  here ;  the  parties  have  the  same  right 
as  they  would  have  in  case  of  a  presentation  to  a  living, 
when  it  is  clear  that  the  plaintiff  would  have  a  right  to 
claim  for  dilapidations  against  his  predecessor.     I  think, 
therefore,  that  the  judgment  must  be  in  his  favour."     The 
judgment  of  Parke,  B.,  is  to  the  same  effect.    "  I  entirely 
agree/'  he  says,  "  in  opinion  with  the  lord  chief  baron. 
The  first  question  is,  whether  there  is  in  this  case  any 
agreement  between  the  parties,  that  if  the  living   were 
exchanged  each  should  omit  to  sue  the  other,  and,  in 
effect,  give  up  to  the  other  any  claim  for  dilapidations. 
The  case  finds  that  there  was  no  specific  agreement ;  and 
it  would  be  very  wrong  to  infer  from  the  facts  stated  in 
the  case,  that  there  was  such  an  agreement ;  and  even  if 
there  were,  I  cannot  help  concurring  in  the  doubt  which 
has  been  expressed  whether  it  would  be  valid  and  binding. 
It  appears  to  me  to  savour  of  simony. 

"  The  next  question  is,  whether,  by  law,  the  claim  for 
dilapidations  does  not  apply  to  a  successor  by  exchange  as 
well  as  to  another.  The  law  upon  that  subject  is  expressed 
in  the  written  declaration  of  wnat  was  the  common  course 
in  the  olden  times.  In  the  case  of  Wise  v.  MetctUfe,*  thai 
declaration  will  be  found  to  be  the  foundation  of  the  judg- 
ment of  the  court;  and  it  is  extended  to  all  rectors.  It 
states,  in  effect,  that  all  prebendaries,  rectors,  vicars,  &c^ 
shall  be  required  to  repair  and  support  their  parsonages, 
and  so  on,  and  to  deliver  them  to  their  successor  repaired 
and  supported ;  and  if  they  do  not,  they  6hall  pay  such  a 
sum  to  their  successors  as  shall  be  necessary  for  the  repa- 
ration, or  necessary  re-edification  of  the  house  or  building. 
That  statement  of  the  law  applies  to  all  successors  of  per- 
sons ceasing  to  possess  the  living.  If  they  have  permitted 
dilapidations,  they  are  to  pay  to  their  successors  so  much 
as  shall  be  necessary  to  put  the  rectory  into  a  proper  state 
of  repair.  Such  being  the  law,  there  is  no  doubt  the 
plaintiff  was  the  successor  of  the  defendant.  It  is  said 
that  it  could  not  be  known  till  the  exchange  was  com- 
pleted, whether  he  would  be  bis  successor :  there  can  be 

•  10Bara.&Cres.299;  6  Man.  6t  Rjl.  236,  965. 
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do  doubt  that  it  was  a  defeasible  right  to  the  living,  until 
the  other  incumbent  was  inducted ;   but  I  do  not  think 
there  can  be  any  doubt,  that  when  induction  took  place  on 
bis  taking  possession,  he  became  the  successor,  and  his 
predecessor  became  liable  for  the  dilapidations.     The  cir- 
cumstance of  the  right  being  defeasible,  I  do  not  think 
constitutes  a  defence ;  but  it  is  unnecessary  to  decide  that 
question  here,  because  the  other  incumbent  was  inducted 
also.    The  case  therefore  appears  to  me  to  be  clear  on  both 
points.    It  is  found  that  there  was  no  agreement  between 
the  parties  that  the  one  should  give  up  the  right  to  dilapi- 
dations as  against  the  other,  and  there  is  no  exemption  to 
the  operation  of  the  general  law  applying  to  a  case  of 
mutual  resignation,  with  a  view  to  an  exchange  of  livings." 
Rolfe,  B.,  says,  "  I  am  of  the  same  opinion.     Suppose, 
instead  of  an  exchange,  it  had  been  an  acceptance  by  the 
other  party  of  the  living,  there  is  no  doubt  the  common 
law  right  would  have  attached ;  and  I  see  no  ground  for 
making  the  slightest  difference.    This  is  an  acceptance  of 
a  living  under  a  special  contract,  a  case  in  which  the  law 
allows  a  contract,  that,  in  consideration  of  one  resigning 
his  living,  the  other  shall  resign. also.     I  do  not  enter  into 
the  argument  as  to  what  would  be  the  law  in  the  interme- 
diate period  between  the  first  and  second  presentation.     I 
think  the  same  principle  would  still  apply ;  but  there  is  a 
great  analogy  between  this  and  the  exchange  of  land  ;  the 
exchange  may  become  wholly  void  by  the  death  of  one  of 
the  parties  before  the  transaction  is  completed.     Upon  the 
whole,  I  entirely  concur  in  the  opinion  which  has  been  ex- 
pressed, and  particularly  in  the  doubt  intimated,  whether 
an  agreement  to  waive  the  claim  for  dilapidations  would 
have  been  a  valid  agreement* 

An  exchange  of  portions  of  glebe  lands  may  be  effected  Exchange  of 
by  incumbents,  under  the  powers  of  and  in  the  manner  pro-  8,ebe  ,ands' 
vided  by  some  recent  acts  of  parliament ;  such  exchanges 
are  of  a  different  nature,  and  altogether  distinct  from  those 
which  we  have  been  considering  in  the  present  chapter,  and 
will  be  found  fully  treated  in  the  section  which  has  been 
devoted  to  that  purpose.6 


Section  4. 
Of  forming  and  dissolving  Unions  of  Benefices. 
Union  is  the  uniting,  consolidating,  and  combining  two  Union,  what  it 

•  See  the  whole  case  of  Downs  ▼•  Craig,  9  Mees.  &  Web.  166.  m* 

b  Ante,  Book  II.  Chap.l.  Sect.  4. 
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Maonei  in 
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Whose  concur- 
rence necessary 
to  an  union. 


Restraint  of 
union  by  statute. 


churches  into  one,  by  which  consolidation  one  of  the  bene- 
fices becomes  extinct  in  law.  And  the  principal  reasons 
assigned  for  it  by  the  canon  law  are  for  hospitality,  near- 
ness of  the  places,  want  of  inhabitants,  poverty,  or  small- 
ness  of  the  living.0 

There  appears  to  be  some  doubt  whether,  by  the  ancient 
common  law,  benefices  might  have  been  united  and  com- 
bined, or  whether  the  fact  of  union  or  no  union  was  a 
matter  into  which  the  common  law  courts  could  inquire. 

In  Lord  Raymond's  Reports,  a  case  is  referred  to  in 
which  it  is  said,  union  was  made  concurrentibus  his  qua  in 
k&c  parte  dejure  requirebantur ;  and  exception  was  taken, 
that  it  was  not  said  by  whom  the  union  was  made ;  but  it 
was  answered  that  this  was  the  act  of  a  spiritual  judge, 
and  the  common  law  would  not  examine  it,  no  more  than 
sentence  of  the  spiritual  court.d 

Unions  were  made  by  the  ordinary,  patron  and  parson, 
or  during  vacancy  by  the  two  former ;  and  in  some  cases 
the  king's  consent  was  also  necessary.  For  where  the 
churches  were  very  poor,  and  consequently  the  king's  in- 
terest in  them  very  small,  it  appears  that  his  consent  was 
not  deemed  necessary :  but  it  they  were  of  reasonable 
value,  it  then  became  essential,  because  an  advowson  was 
a  thing  which  lay  in  tenure,  and  might  be  held  in  captie, 
and  therefore  the  king  might  be  prejudiced  in  his  ward ; 
and  secondly,  he  might  be  barred  of  a  casual  profit,  as  a 
lapse,  which  in  probability  might  happen  sooner  where 
there  were  two  churches  than  where  there  was  but  one ; 
but  yet  the  ordinary  was  the  chief  actor ;  and  therefore,  if 
the  consent  of  the  king  was  subsequent,  it  was  sufficient.* 

But  it  appears  that  previously  to  the  37th  year  of  Henry 
VIII.  the  law  was  very  uncertain  as  to  what  churches  were 
poor  enough  to  be  united ;  which  uncertainty  gave  occasion 
to  the  making  of  the  statute  in  that  year/  by  which  it  was 
declared  that  an  union  or  consolidation  of  two  churches  in 
one,  or  of  a  church  and  chapel  in  one,  the  one  of  them  not 
being  above  the  yearly  value  of  61.  in  the  king's  books,  and 
not  distant  from  the  other  above  one  mile,  may  be  made 
by  the  assent  of  the  ordinary  and  ordinaries  of  the  diocese 
where  such  churches  and  chapels  stand,  and  by  the  assents 
of  the  incumbents  of  them,  and  of  all  such  as  have  a  just 
right,  title,  and  interest  to  the  patronages  of  the  same 
churches  and  chapels,  being  then  of  full  age ;  which  unions 
and  consolidations  so  made  shall  be  good  and  available  in 

«  Gibs.  920. 

<*  Vide  Reynoldion  ?.  Blake  and  the  Bishop  of  London,  I  Ld.  Raym.  R.  19&. 

•  Ibid.  '37Hen.8,c.21. 
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the  law,  to  continue  for  ever,  in  such  manner  and  form  as 
by  writing  or  writings  under  the  seal  of  such  ordinaries, 
incumbents,  and  patrons,  shall  be  declared  and  set  forth. 

Provided,  that  where  the  inhabitants  of  any  such  poor 
parish,  or  the  more  part  of  them,  within  one  year  next  after 
the  union  or  consolidation  of  the  same  parish,  by  their 
writing  sufficient  in  the  law,  shall  assure  the  incumbent  of 
the  said  parish  for  the  yearly  payment  of  so  much  money 
as,  with  the  sum  that  the  said  parish  is  rated  and  valued  at 
in  the  court  of  first  fruits  and  tenths,  shall  amount  to  the 
full  sum  of  8/.  to  be  levied  and  paid  yearly  by  the  said  in- 
habitants to  the  said  incumbent  and  his  successors,  all  such 
unions  or  consolidations  made  of  any  such  poor  parish  as 
aforesaid,  shall  be  void  and  of  none  effect. 

According  to  the  case  in  Lord  Raymond's  Reports,  it  This  sutute 
was  the  making  of  this  statute  which  gave  jurisdiction  to  g**«  ju»«Kc- 

.,  ,  °    .  •        •*        •  ii         j  tion  to  the  com- 

the  common  law  to  examine  if  unions  were  well  made,  as  mon  jaw  coart,. 
marriages,  it  is  there  observed,  though  they  were  originally 
alterius  fori,  yet  when  the  act  of  parliament  meddled  witn 
them,  it  gave  jurisdiction  to  the  temporal  judge ;  and  there- 
fore the  common  law  took  so  far  notice  of  unions  after  the 
act,  that  the  judges  granted  a  prohibition  to  the  spiritual 
court  for  suing  the  parishioners  to  come  to  church  upon  an 
union  where  the  union  was  void.  But  as  this  act  was  in 
the  affirmative  only,  and  not  in  the  negative,  that  is  to 
say,  sanctioning  in  some  cases  but  not  restraining  in  others, 
it  was  held,  in  a  case  in  the  temporal  courts,*  that  unions 
might  still  have  been  made  at  common  law  of  churches  of 
greater  value  than  that  mentioned  in  the  act.  But  this 
seems  to  have  been  a  doubtful  case,  and  there  was  a  differ- 
ence of  opinion  in  the  judges  upon  it ;  nor  is  it  easily  re- 
concilable with  what  has  been  said  before,  that  the  com- 
mon law  derived  its  jurisdiction  in  these  matters  from  the 
statute. 

In  the  seventeenth  year  of  Charles  II.h  another  statute  Uniom  in  cities 
was  passed,  which  provided  for  the  union  of  churches  in  and  c°n*rate 
cities  and  corporate  towns ;  and  it  was  declared  that,  in  t0WD8  ormer  y' 
case  of  such  unions,  the  parishioners  and  inhabitants  should 
pay  such  tithes  and  other  duties  as  had  belonged  to  the 
incumbent  of  the  united  church  to  the  incumbent  of  the 
church  to  which  it  was  united  and  annexed;   but  that, 
notwithstanding  such    union,  each   of  the  parishes  so 
united  should  continue  distinct  as  to  all  rates,  taxes,  &c, 
and  that  churchwardens  should  be  elected  and  appointed  Effect  of  the 
for  each  parish  as  before.     By  union,  the  one  church  union  on  the 
became  extinct;    and  of  the  two  benefices,  the  more  adT0W800' 
worthy  was  retained ;  or  it  rather  seems  to  have  been  con- 

r  Aurtin  w.  Twyn*>  Cro.  Eliz.  500.  h  17  Car.  %  c.  3. 
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sidered  that  both  the  old  churches  were  extinguished,  for 
that  the  church  united  was  a  new  thing  created,  not  the 
ancient  rectory  or  vicarage  of  either  retained,  but  novum 
aliquid  tertium,  composed  of  both.  Thus,  though  the  ad- 
vowson  of  one  of  the  united  churches  might  have  been  ap- 

Cendant,  yet  the  appendancy  would  have  been  destroyed 
y  the  union,  for  appendancy  consists  wholly  in  prescrip- 
tion, whereas  the  beginning  of  the  new  church  ana  the  ad- 
vowson  would  be  well  known ;  and  to  make  a  new  church 
appendant  would  be  in  effect  to  make  that  which  is  done 
at  this  day  to  be  done  long  ago.1 

The  advowson  therefore  of  a  church  which  has  been 
united  is  necessarily  an  advowson  in  gross,  and  the  pa- 
tronage would  go  on  every  second  turn  to  the  several 
former  patrons,  or  in  any  other  manner  upon  which  they 
might  agree ;  but  they  could  not  by  agreement  create  an 
appendancy. 

It  has  been  said  patrons  of  united  churches  have  several 
rights,  and  that  their  possessions  are  also  several,  so  that 
the  one  might  usurp  upon  the  other  and  drive  him  to  hs 
auare  impedit ;  that  tenants  in  common  of  an  advowson 
nave  several  rights  but  joint  possessions ;  that  coparceners 
of  advowsons  have  several  rights  but  possessions  partly 

{'oint  and  partly  several ;  but  that  patrons  of  united  churches 
lave  botn  rights  and  possessions  several ;  consequently 
that  their  writ  of  right  ought  to  be  de  medietate  advoca- 
tionis.k 

In  the  same  case  from  which  the  above  is  quoted  it  is 
said  of  the  operation  of  an  union,  that  it  was  generally 
made  in  time  of  vacancy  of  the  church ;  for  if  the  church 
was  fullr  the  act  of  the  ordinary  could  not  prejudice  the 
incumbent,  for  by  the  union  the  incumbency  would  be 
destroyed  ;  therefore  if  the  church  was  full,  the  consent  of 
the  incumbent  was  necessary.  But  if  the  church  was  foil, 
and  the  incumbent  would  not  consent,  the  union  could  wA 
be  made  de  verbis  in  prasenti  ;  but  it  might  be  made  de 
verbis  infuturo,  quando  vacaverit.  And  after  the  union 
the  ordinary  might  compel  the  parishioners  to  come  to  the 
church  to  which  the  union  was  made,  and  to  pay  their 
tithes  by  process  in  bis  court,  and  no  prohibition  was 
grantable ;  and  this  was  no  prejudice  to  the  parishioners, 
because  their  modus  continued  good ;  but  the  parish,  as  to 
taxes,  duties,  rates,  reparations  of  the  church,  &c.  con- 
tinued distinct.  The  reparations  must  be  several,  for  other- 
wise it  might  be  prejudicial  to  the  parishioners,  because 


1  1  Lord  Raym.  198. 


k  Ibid. 
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the  old  church  might  be  much  less  in  proportion  than  the 
new. 

But  it  was  considered  unfair  that  the  reparation  should 

be  separate  where  one  of  the  churches  was  altogether  ex- 

tin^uished,  because  in  such  a  case  the  parishioners  of  the 

extinct  church  became  discharged  of  all  repairs ;  and  it  was 

therefore  enacted  by  the  stat.  4  Will.  III.  c.  12,  that  where 

one  of  the  churches  united  under  the  17  Car.  II.  c.  3,  before 

mentioned,  is  at  the  time  of  such  union  or  shall  afterwards 

be  demolished,  in  such  case,  as  often  as  the  church  which 

is  made  the  church  presentative,  and  to  which  the  union 

was  made,  shall  be  out  of  repair,  or  there  shall  be  need  of 

decent  ornaments  for  the  performance  of  divine  service 

therein,  the  parishioners  of  the  parish  whose  church  shall 

then  be  down  or  demolished  shall  bear  and  pay  towards 

the  charges  of  such  repairs  and  decent  ornaments  such 

share  and  proportion  as  the  archbishop  or  bishop  that 

shall  make  such  union  shall  by  the  same  union  direct  and 

appoint;  and  for  want  of  such  direction  and  appointment, 

then  one-third  part  of  such  charges  of  the  repairs  and 

decent  ornaments  which  shall  be  made  or  provided ;  and 

the  same  shall  be  rated,  taxed  and  levied,  and  in  default 

thereof  such  process  and  proceedings  shall  be  made  as  if 

it  were  for  the  reparation  and  finding  decent  ornaments 

for  their  own  parish  church  if  no  such  union  had  been 

made. 

In  cases  where  one  living  has  been  united  to  another,  Land  ux  on 
and  the  lands  of  one  such  living  sold  to  redeem  the  land  uniled  ,if in&* 
tax  on  both,  such  sales  shall  be  confirmed ;  and  all  such 
sales  hereafter  to  be  made  for  such  purpose  shall  be  as 
valid  as  if  made  merely  for  redeeming  the  land  tax  charged 
on  the  land  of  the  living,  the  land  belonging  to  which  has 
been  so  sold,  and  as  if  such  living  had  not  been  united  to 
any  other  living ;  but  in  case  any  consolidated  livings,  the 
land  tax  charged  on  which  hath  been  or  shall  be  so  re- 
deemed, shall  at  any  time  become  disunited  and  held  by 
different  incumbents,  the  incumbent  of  the  living,  the  land 
whereof  was  sold  to  redeem  the  land  tax  on  both,  shall  be 
entitled  to  an  annual  rent  charge  issuing  out  of  the  other, 
equivalent  to  the  land  tax  charged  on  it.1 

The  two  statutes  here  mentioned,  of  the  37  Hen.  VIII.  Repeal  of  the 
c.  21,  and  the  17  Car.  II.  c.  3,  have  been  recently  repealed,  oW  ,aw# 
and  the  manner  of  forming  unions  of  benefices  has  been 
provided  for,  and  is  now  entirely  regulated  by  the  1  &  2 
Vict.  c.  106  ;m  and  it  is  moreover  by  that  act  declared  that 
it  shall  not  be  lawful  to  make  unions  of  benefices  in  any 

'  63  Geo.  3,  c.  123,  s,  26.  »  Benefice  Pluralities  Act. 

N  N 
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other  manner  than  according  to  the  provisions  therein  con- 
tained ;  and  that  if  any  union  shall  be  made  in  any  other 
form  or  manner  or  under  any  other  circumstances,  the  same 
shall  be  void  to  all  intents  and  purposes :  and  as  that 
statute  prescribes  several  particulars,  the  omission  of  any 
of  whicli,  as  it  seems,  would  make  the  union  void,  it  bta 
been  thought  best  to  retain  its  language  here  without  any 
attempt  at  abbreviation. 

"  Whenever  it  shall  appear  to  the  archbishop  of  the  pro- 
vince, with  respect  to  ms  own  diocese,  and  whenever  it 
shall  be  represented  to  him  by  the  bishop  of  any  diocese, 
or  by  the  bishops  of  any  two  dioceses,  that  two  or  more 
benefices,  or  that  one  or  more  benefice  or  benefices,  and 
one  or  more  spiritual  sinecure  rectory  or  rectories,  vicarage 
or  vicarages,  in  his  or  their  diocese  or  dioceses,  being  either 
in  the  same  parish  or  contiguous  to  each  other,  and  of 
which  the  aggregate  population  shall  not  exceed  1060  no- 
sons,  and  the  aggregate  yearly  value  shall  not  exceed  6001, 
may,  with  advantage  to  the  interests  of  religion,  be  united 
into  one  benefice,  the  said  archbishop  of  the  province  shall 
inquire  into  the  circumstances  of  the  case ;  and  if  on  such 
inquiry  it  shall  appear  to  him  that  such  union  may  be  use- 
fully made,  and  will  not  be  of  inconvenient  extent,  and 
that  the  patron  or  patrons  of  the  said  benefices,  sinecure 
rectory  or  rectories,  vicarage  or  vicarages  respectively,  i 
or  are  consenting  thereto,  such  consent  being  signified  in 
writing  under  the  hands  of  such  patron  or  patrons,  the 
said  archbishop  shall,  six  weeks  before  certifying  stick 
inquiry  and  consent  to  her  majesty  as  after  directed,  cause, 
with  respect  to  his  own  diocese,  a  statement  in  writing  of 
the  ffcets,  and  in  other  cases  a  copy  in  writing  of  the  afore- 
said representation,  to  be  affixed  on  or  near  the  principal 
outer  aoor  of  the  church,  or  in  some  public  ana  conspi- 
cuous place  in  each  of  such  benefices,  sinecure  redone? 
or  vicarages,  with  notice  to  any  person  or  persons  interested 
that  he,  she,  or  they  may,  within  such  six  weeks,  show 
cause  in  writing  under  his,  her,  or  their  hand  or  hands,  to 
the  said  archbishop,  against  such  union ;  and  if  no  suffi- 
cient cause  be  shown  within  such  time,  the  said  archbishop 
shall  certify  the  inquiry  and  consent  aforesaid  to  her  ma- 
jesty in  council,*  and  thereupon  it  shall  be  lawful  for  her 
majesty  in  council  to  make  and  issue  an  order  or  ordert 
for  uniting  such  benefices,  sinecure  rectory  or  rectories, 
vicarage  or  vicarages,  into  one  benefice  with  cure  of  souk, 
for  ecclesiastical  purposes  only ;  and  it  shall  be  lawful  for 
her  majesty  in  council  to  give  directions  for  regulating  the 
course  and  succession  in  which  the  patrons,  if  there  be 
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more  than  one  patron,  shall  present  or  nominate  to  such 
united  benefice  from  time  to  time  as  the  same  shall  become 
vacant,  and  for  determining,  if  such  united  benefice  shall 
be  in  two  dioceses,  to  which  of  such  dioceses  such  benefice 
shall  belong ;  and  such  order  or  orders  shall  be  registered 
in  the  registry  or  registries  of  the  diocese  or  respective 
dioceses  to  which  such  united  benefice  shall  be  determined 
to  belong,  and  to  which  either  or  any  of  the  united  bene- 
fices, sineeure  rectories  or  vicarages  shall  have  belonged 
when  separate;  which  order  or  orders  the  registrar  or  re- 
gistrars of  such  diocese  or  respective  dioceses,  immediately 
on  the  receipt  thereof,  are  by  the  act  required  to  register 
accordingly;  and  such  order  or  orders  shall  thenceforth 
be  binding  on  all  parties  whatsoever ;  and  if  at  the  time  of 
the  registration  of  such  order  or  orders  all  the  benefices, 
sinecure  rectories  or  vicarages  ordered  to  be  united  shall 
not  be  holden  by  the  same  incumbent,  then  if  any  of  such  May  be  united 
benefices,  sinecure  rectories  or  vicarages  shall  at  such  time  Pr08Pectlve,y« 
be  vacant,  and  if  not,  then  upon  every  avoidance,  until  all 
the  said  benefices,  sinecure  rectories  or  vicarages  but  one 
shall  come  to  be  holden  by  the  same  incumbent,  the  patron  Regulations  in 
of  the  vacant  benefice  or  benefices,  sinecure  rectory  or  rec-  8UC*  cate8, 
tories,  vicarage  or  vicarages,  shall  be  bound  to  present  or 
nominate,  and  the  bishop  shall  be  bound  to  admit  and 
institute  or  license  to  the  vacant  benefice  or  benefices,  sine- 
cure rectory  or  rectories,  vicarage  or  vicarages,  the  incum- 
bent of  the  other  or  one  of  the  other  benefices,  sinecure 
rectory  or  rectories,  vicarage  or  vicarages  so  ordered  to  be 
united ;  and  if  both  or  all,  as  the  case  may  be,  Bhall  be 
holden  by  the  same  incumbent  at  the  time  of  the  registra- 
tion of  such  order  or  orders,  or  all  but  one  of  the  said 
benefices,  sinecure  rectories  or  vicarages  shall  at  such  time 
be  vacant,  then  immediately,  or  otherwise  on  the  first 
avoidance  of  either  or  any  of  such  benefices,  sinecure  rec- 
tories or  vicarages,  after  all  but  one  shall  have  come  to  be 
holden  by  the  same  incumbent,  the  said  benefices,  sinecure 
rectory  or  rectories,  vicarage  or  vicarages,  shall  become 
permanently  united  together,  and  shall  be  and  be  deemed 
and  taken  to  be  one  benefice  with  cure  of  souls  to  all  in- 
tents and  purposes,  unless  and  until  the  same  shall  be 
afterwards  disunited,  as  after  mentioned :   provided  that  A§  to  ecclesias- 
notwithstanding  any  such  union  the  parishes  or  places  of  ^fi  *mrp0,W 
which  such  united  benefice  shall  consist  shall  continue 
distinct  as  to  all  secular  rates,  taxes,  charges,  duties  and 
privileges,  and  in  all  other  respects  except  as  herein  before 
specified."  n 

»1&2  Vict  c.  100, «.  16. 
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^ebejands  When  it  shall  further  appear  to  the  archbishop  of  the 

woof  in  united  province,  with  respect  to  his  own  diocese,  or  it  shall  be 
beoe6oe  to  tug.  further  represented  to  him  by  the  bishop  of  any  other  dio- 
roent  the  pro-      cese  that  the  total  income  of  any  benefice  or  benefices, 

vitioa  for  anv         •  •  ■ 

adjoining  be-  sinecure  rectory  or  rectories,  vicarage  or  vicarages,  pro- 
nefice.  posed  to  be  united  as  aforesaid,  would  be  larger  than 

sufficient  for  the  due  maintenance  and  support  of  the  in- 
cumbent of  the  benefice  when  united,  and  that  the  whole 
or  some  specified  part  or  parts  of  the  glebe  lands,  tithes, 
rent  charges,  tenements  and  hereditaments  belonging  to 
the  benefice  or  benefices,  sinecure  rectory  or  rectories, 
vicarage  or  vicarages  proposed  to  be  united,  or  any  of 
them,  might  and  could,  with  advantage  to  the  interests  of 
religion,  be  excepted  out  of  such  union,  and  be  exchanged 
for  certain  other  lands,  tithes,  tenements  and  heredita- 
ments, or  any  of  them,  in  some  other  specified  benefice 
situate  in  the  same  diocese,  and  having  no  competent  pro- 
vision belonging  thereto ;  and  that  the  lands,  tithes,  tene- 
ments or  hereditaments  proposed  to  be  given  in  exchange 
for  such  excepted  lands,  tithes,  rent  charges,  tenements  or 
hereditaments,  might  with  like  advantage  be  granted,  con- 
veyed and  assured,  as  a  further  perpetual  endowment  for 
the  incumbent  of  such  last-mentioned  benefice ;  and  that 
the  patron  or  patrons  of  the  said  benefice  or  benefices, 
sinecure  rectory  or  rectories,  vicarage  or  vicarages  resj>ec- 
tively,  and  the  incumbent  or  incumbents  for  the  time 
being  thereof  respectively,  or  of  such  thereof  as  shall  not 
be  then  vacant,  and  the  owner  or  owners,  impropriator  or 
impropriators  of  such  lands,  tithes,  tenements  or  heredita- 
ments respectively,  so  proposed  to  be  given  in  exchange, 
is  or  are  consenting  theieto,  such  consent  to  be  signified 
in  writing  under  their  respective  hands,  it  shall  be  lawfol 
for  the  said   archbishop,   after  inquiring  into  such  fur- 
ther matter,  to  certify  in  like  manner  as  aforesaid  sod 
further  circumstances  to   her  majesty   in  council;   and 
thereupon  it  shall  be  lawful  for  her  majesty,  in  and  by 
such  order  as  aforesaid,  or  any  other  order  or  orders,  to 
direct  that  such  first-mentioned  lands,  tithes,  rent  charges, 
tenements  and  hereditaments,  shall  be  excepted  ont  o( 
such  united  benefice,  and  be  granted,  conveyed  and  assured 
unto  such  owner  or  owners,  impropriator  or  impropriators 
This  may  beef*  as  aforesaid,  in  exchange  for  an  equal  value  of  lands, 
Chan** by  6*h      tithes,  tenements  or  other  hereditaments,  situate  or  arising 
the  hod^&c!    w^hin  the  limits  of  such  benefice,  to  be  by  such  owner  or 
may  be  within    owners,  impropriator  or  impropriators,  granted,  conveyed 
the  limits  of  the  and  assured  for  the  further  endowment  of  such  other  be- 
nX?0ted  **"    nefice  i  and  8uch  order  or  orders  sha11 1*  registered  in  the 
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Z"  ter  of  the  diocese  to  which  such  united  benefice  and 
•  benefices  shall  belong,  and  which  order  or  orders 
the  registrar  of  such  diocese,  immediately  on  the  receipt 
thereof,  is  by  the  act  required  to  register  accordingly,  and 
such  order  or  orders  shall  thenceforth  be  binding  on  all 

Carries  whatsoever;  and  such  lands,  tithes,  tenements  and 
ereditaments,  so  directed  to  be  granted,  conveyed  and 
assured  to  such  owner  or  owners,  impropriator  or  impro- 
priators as  aforesaid,  shall,  immediately  upon  and  after 
the  execution  and  enrolment,  in  manner  hereinafter  di- 
rected, of  the  deed  or  deeds,  instrument  or  instruments, 
hereinafter  mentioned,  be  for  ever  freed  and  discharged  of 
and  from  all  estate,  right,  title  and  interest  whatsoever  of 
all  and  every  the  incumbent  or  incumbents  for  the  time 
being  of  the  said  benefices,  sinecure  rectory  or  rectories, 
vicarage  or  vicarages,  so  to  be  united,  and  become  and  be 
subject  and  liable  in  every  respect  to  all  and  singular  the 
uses,  trusts,  estates  and  charges  of  or  to  which  the  lands, 
tithes,  rent  charges,  tenements,  or  other  hereditaments,  so 
granted,  conveyed  or  assured  by  such  owner  or  owners, 
impropriator  or  impropriators,  for  such  further  endowment 
as  aforesaid,  may  at  the  time  of  such  execution  have  been 
subject  or  liable ;  and  such  last-mentioned  lands,  tithes, 
rent  charges,  tenements,  or  other  hereditaments,  so  granted, 
conveyed  and  assured  by  such  owner  or  owners,  impro- 
priator or  impropriators,  for  such  further  endowment  as 
aforesaid,  shall  in  like  manner  become  and  be  for  ever 
annexed  to  such  other  benefice,  for  the  further  endowment 
of  which  the  same  should  be  so  granted,  conveyed  and 
assured,  and  be  held  and  enjoyed  for  ever  by  the  incum- 
bent for  the  time  being  thereof,  as  part  of  the  endowment 
thereof,  freed  and  discharged  of  and  from  all  uses,  trusts, 
estates  and  charges  whatsoever,  to  which  the  same  re- 
spectively, or  any  part  thereof,  were  or  was  before  subject 
or  liable.0 

All  such  grants,  conveyances  and  assurances  as  afore-  Direction!  as  to 
said  shall  be  made  by  a  deed  or  instrument  in  writing,  ^doedofex- 
under  the  hand  and  seal,  or  hands  and  seals  of  the  patron  c  tngc* 
or  patrons  of  the  benefice  or  benefices,  sinecure   rectory 
or  rectories,  vicarage  or  vicarages  affected  thereby,  and  of 
the  owner  or  owners,  impropriator  or  impropriators  of  the 
lands,  tithes,  tenements  and  hereditaments,  so  to  be  given 
in  exchange  as  aforesaid ;  and  the  bishop  of  the  diocese 
for  the  time  being  shall  testify  his  approval  thereof  by 
being  a  party  and  affixing  his  episcopal  seal  thereto ;  and 
the  incumbent  or  incumbents  for  the  time  being  of  such 

•  S«ct  17. 


Digitized  by 


Google 


550  THINGS  INCIDENT  TO  POSSESSION  OF  BBVBFIOB. 

of  the  said  benefice  or  benefices,  sinecure  rectory  or  rec- 
tories, vicarage  or  vicarages,  as  shall  not  be  then  vacant, 
shall  testify  his  or  their  approval  by  being  a  party  or 

Barries  to,  and  signing  the  same  respectively,  and  shall  be 
lie  party  or  parties  by  whom  the  grant,  conveyance  and 
assurance,  to  be  made  or  executed  to  such  owner  or 
owners,  impropriator  or  impropriators  as  aforesaid,  shall 
be  made  and  executed ;  and  such  deed  or  deeds,  instru- 
ment or  instruments  in  writing,  shall  be  enrolled  in  her 
Most  be  en-       majesty's  High  Court  of  Chancery  within  six  calendar 
rolled  in  Chan-  months  after  the  execution  thereof  respectively,  or  else 
*****  have  no  operation  under  the  act.p 

Effect  of  the  The  approval  of  the  said  bishop,  testified  as  aforesaid, 

bwno0?10^1*    shaH  **  conclu8ive  that  the  lands,  tithes,  rent  charges, 
op*  tenements  and  hereditaments,  so  to  be  granted,  conveyed 

and  assured  under  or  by  virtue  of  the  provisions  aforesaid, 
were  respectively  of  the  proper  value  required  by  the  act, 
and  were  respectively  granted,  conveyed  and  assured  in 
due  accordance  with  the  provisions  aforesaid/1 
Disuniting  be-        The  same  statute  further  provides  for  disuniting  be 
been^united.  ?e  neficeg  which  have  at  any  former  time  been  united,  or 
which  may  at  any  time  have  been  united  under  the  last- 
mentioned  provisions,  in  cases  where  it  may  be  deemed  ex- 
pedient so  to  do.    The  manner  in  which  such  disunions 
are  to  be  effected  is  as  follows. 
Mode  of  pro-  When  two  or  more  benefices  shall  have  been  united  or 

ceedmg  in.  may  fe  hereafter  united  into  one  benefice,  and,  with  re- 
spect to  his  own  diocese,  it  shall  appear  to  the  archbishop 
of  the  province,  or  the  bishop  of  any  diocese  shall  re- 
present to  the  archbishop  that  one  or  more  of  the  benefices 
within  his  diocese,  of  which  such  united  benefice  shall 
consist,  may  be  separated  therefrom  with  advantage  to  the 
interests  of  religion,  the  archbishop  shall  inquire  into  the 
circumstances  of  the  case,  and  if  on  such  inquiry  it  shall 
appear  to  him  that  such  union  may  be  usefully  dissolved, 
so  far  as  respects  such  benefice  or  benefices,  he  shall,  six 
weeks  at  least  before  certifying  such  inquiry  to  her  ma- 
jesty as  hereinafter  directed,  cause,  with  respect  to  his  own 
diocese,  a  statement  in  writing  of  the  facts,  and  in  all 
other  cases  a  copy  in  writing  of  the  aforesaid  representa- 
tion to  be  affixed  on  or  near  the  principal  outer  door  of 
the  church,  or  in  some  public  and  conspicuous  place  in 
each  of  the  benefices,  forming  part  of  the  united  benefice, 
with  notice  to  any  person  or  persons  interested,  that  he, 
she  or  they  may  within  such  time  show  cause  in  writing, 
under  his,  her  or  their  hands,  to  the  archbishop,  against 
p  Sect.  18.  4  Sect.  19. 
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any  such  disunion ;  and  if  no  sufficient  cause  be  shown 
within  such  time,  the  archbishop  shall  certify  the  inquiry 
and  consent,  when  the  patron's  consent  is  necessary,  to 
her  majesty  in  council,  and  thereupon  it  shall  be  lawful 
for  her  majesty  to  issue  an  order  for  separating  such  last- 
mentioned  benefice  or  benefices  from  such  united  benefice, 
and  for  declaring  the  rights  of  patronage  of  the  several 
patrons,  if  there  be  more  than  one  patron,  and  such  order 
stall  be  registered  in  the  registry  of  the  diocese  to  which 
such  united  benefice  shall  belong,  which  order  the  registrar 
of  such  diocese,  immediately  on  the  receipt  thereof,  is 
hereby  required  to  register  accordingly;    and  thereupon 
immediately,  if  such  united  benefice  shall  be  then  vacant 
or  otherwise,  on  the  first  avoidance  thereof,  such  union 
shall  be  ipso  facto  dissolved,  so  far  only  as  regards  such 
benefice  or  benefices  so  proposed  to  be  separated  from 
such  united  benefice,  but  in  all  other  respects  shall  remain 
in  full  force  and  effect,  and  thenceforward  such  last-men- 
tioned  benefice  or  benefices  shall  be,  and  be  deemed  and 
taken  to  be,  a  separate  and  distinct  benefice  or  benefices, 
to  all  intents  and  purposes  whatever,  as  if  no  such  union 
had  taken  place,  and  the  patron  or  patrons  thereof  shall 
and  may,  according  to  the  terms  of  such  order,  present  or 
nominate  thereto  respectively,  and  so  from  time  to  time 
upon  each  and  every  avoidance  of  the  same :  provided, 
that  no  benefices  which  have  been  united  for  more  than 
sixty  years  before  the  passing  of  this  act  shall  be  disunited 
without  the  consent  in  writing  of  the  patron  or  patrons 
thereof/ 

In  any  case  in  which  her  majesty  in  council  shall  have  incumbent  may 
issued  any  such  order  as  aforesaid  for  separating  one  or  re*ign « dis- 
more  benefices  from  such  united  benefice,  it  shall  be  lawful  jJJSj^j! 
for  the  incumbent  thereof,  if  such  united  benefice  shall  be  present, 
full  at  the  time  of  issuing  such  order,  to  resign  the  benefice 
or  benefices  so  proposed  to  be  separated  as  aforesaid  from 
such  united  benefice ;  and  thereupon  it  shall  be  lawful  for 
the  respective  patron  or  patrons  of  such  last-mentioned 
benefice  or  benefices  to  present  or  nominate  thereto,  in 
the  same  manner  as  if  such  united  benefice  had  been 
vacant  at  the  time  of  issuing  such  order .s# 

Whenever  two  or  more  benefices,  which  have  at  any  Portion  of  glebe, 
time  been  united  into  one  benefice,  shall  be  disunited  and  &c-  ™ay  be  as- 
become  separate  benefices  under  the  provisions  of  this  act,  of  dissevered  be- 
whether  the  order  for  disunion  shall  extend  to  the  whole  nefices. 
number  of  benefices  of  which  such  united  benefice  con- 
sisted, or  to  one  or  more  of  such  benefices  only,  it  shall  be 
r  Sect.  21.  •  Sect.  22. 
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And  shall  be- 
long  to  the  io- 
cumbcot. 


Hoose  of  resi- 
dence may  be 
•old,  and  the 
prooeeda  applied 
to  buildiog  other 
hoosrs. 


lawful  for  her  majesty  in  council,  on  the  recommendation 
of  the  archbishop  of  the  province,  with  the  consent  of  the 
patron  or  patrons  of  such  benefices  respectively,  (such 
consent  to  fee  signified  in  writing  under  the  hands  of  such 
patron  or  patrons,)  to  assign  and  attach  such  portion  of 
the  glebe  lands,  tithes,  moduses,  rent  charges,  or  other 
endowments  or  emoluments  belonging  to,  or  arising  or 
accruing  within  the  limits  of  such  united  benefice,  to  each 
of  such  oenefices  respectively,  as  to  her  majesty  in  council 
shall  seem  fit,  notwithstanding  such  proportion  of  glebe 
lands,  tithes,  rent  charges,  moduses,  or  otner  endowments 
or  emoluments,  or  any  part  thereof,  may  not  arise  or  accrue 
within  the  limits  of  the  benefice  to  which  the  same  shall  be 
be  so  assigned  and  attached  as  aforesaid,  or  may  not  have 
belonged  thereto,  and  also  to  divide  and  apportion  between 
such  benefices  all  such  charges  and  outgoings  as  before 
the  disunion  thereof  were  imposed  upon  the  whole  united 
benefice ;  and  in  the  case  of  mortgages,  with  the  consent 
of  the  mortgagees,  in  writing  under  their  hands  and  seals.1 
And  all  such  lands,  tithes,  rent  charges,  moduses,  or  other 
endowments  or  emoluments,  when  so  assigned  and  attached 
as  aforesaid,  shall  belong  to,  and  the  same  and  the  rents 
and  profits  thereof  shall  be  recoverable  by,  the  incumbent 
of  the  benefice  to  which  the  same  shall  have  been  so  as- 
signed and  attached.11 

In  case  it  should  happen  that  in  benefices  thus  disunited 
the  existing  house  of  residence  may  be  iuconveniently  situ- 
ated for  either  of  such  disunited  parishes,  or  may  be  on 
too  large  and  expensive  a  scale  to  be  conveniently  main- 
tained by  the  incumbent  of  such  disunited  benefice,  it  is 
enacted  that  all  the  provisions  of  an  act  which  has  been 
already  mentioned  and  explained,  for  amending  the  law 
for  providing  fit  houses  for  the  beneficed  clergy,  shall  be 
applicable  to  the  case  of  any  benefice  thus  disunited;  so 
that  the  house  and  gardens,  &c.  may  in  such  case  be  sold, 
and  the  proceeds  of  the  sale  may  be  applied  by  the  go- 
vernors of  Queen  Anne's  Bounty  towards  the  erection  or 
purchase  of  such  and  so  many  houses,  or  in  and  towards 
the  purchase  of  so  many  gardens  or  appurtenances,  or  of 
so  much  land  as  shall  be  reauired  for  the  residence  of  an 
incumbent  within  each  of  the  parishes  so  disunited,  in 
such  proportions  within  each  sucn  benefice  respectively  as 
shall  be  approved  by  the  archbishop  of  the  province,  with 
the  consent  of  the  patron  and  ordinary,  and  (if  the  benefice 
be  full)  of  the  incumbent  of  the  benefice,  such  consents  to 
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be  signified  in  writings  under  their  respective  hands,  and 
shall  be  confirmed  by  her  majesty  in  council.* 

In  case  it  should  happen  that,  at  the  time  when  any  Supplemental 
orders  for  the  uniting  or  disuniting  benefices  comes  into  ?™*  for  •^ust" 
operation,  the  changes  effected  by  virtue  of  the  above  pro-  UJL  bemade 
visions  may  create  doubts  and  disputes  not  foreseen  at  the  within  five  yean, 
time  when  such  orders  may  have  been  made  respecting 
ecclesiastical  jurisdiction,  glebe  lands,  tithes,  rent  charges, 
and  other  ecclesiastical  dues,  rates  and  payments,  patron- 
age, right  to  pews,  and  the  definition  of  local  boundaries, 
it  is  enacted,  that  it  shall  be  lawful  for  her  majesty  in 
council,  at  any  time  within  five  years  after  such  orders  re- 
spectively shall  come  into  full  operation,  if  occasion  shall 
arise,  to  make  a  supplemental  order  for  removing  such 
doubts,  and  settling  such  disputes ;  and  every  such  supple- 
mental order  shall  have  the  same  force  and  effect  as  if  it 
had  formed  part  of  the  original  order  made  under  the 
provisions  of  this  act:  provided  that  in  every  case  in  which 
the  contents  of  parishes  shall  be  so  altered,  such  altera- 
tion shall  not  in  any  way  affect  the  secular  rates,  taxes, 
charges,  duties  or  privileges  of  such  parishes,  or  of  any 
part  of  them.  * 

By  the  above  statute,  according  to  the  provisions  of 
which  the  union  and  disunions  of  parishes  are  to  be  made, 
power  is  also  given  for  annexing  isolated  places  which  are 
separated  from  the  parish  or  mother 'church  to  other 
parishes  to  which  they  may  be  more  contiguous,  or  for 
forming  such  places  into  separate  parishes  for  ecclesias- 
tical purposes ;  but  as  to  tnis  latter,  it  appears  to  have 
been  forgotten  that  the  church  building  acts  contain  ample 
provisions  for  effecting  precisely  the  same  purpose.  As  to 
the  former,  however,  the  provisions  of  this  act  may  pro- 
bably be  very  usefully  had  recourse  to.  Such  provisions 
are  as  follows. 

Whenever,  with  respect  to  his  own  diocese,  it  shall  ap- 
pear to  the  archbishop  of  the  province,  or  when  the  bishop 
of  any  diocese  shall  represent  to  the  archbishop  that  any 
tithing,  hamlet,  chapelry,  place  or  district  within  the  dio- 
cese of  such  archbisnop,  or  the  diocese  of  such  bishop,  as 
the  case  may  be,  may  be  advantageously  separated  from 
any  parish  or  mother  church,  and  either  be  constituted  a 
separate  benefice  by  itself,  or  be  united  to  any  other  parish 
to  which  it  may  be  more  conveniently  annexed,  or  to  any 
other  adjoining  tithing,  hamlet,  chapelry,  place  or  district, 
parochial  or  extra-parochial,  so  as  to  form  a  separate  pa* 
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rish  or  benefice;  or  that  any  extra-parochial  place  may 
with  advantage  be  annexed  to  any  parish  to  which  it  is 
contiguous,  or  be  constituted  a  separated  parish  for  eccle- 
siastical purposes;  and  the  said  archbishop  or  bishop 
shall  draw  up  a  scheme  in  writing  (the  scheme  of  suca 
bishop  to  be  transmitted  to  the  said  archbishop  for  his 
consideration),  describing  the  mode  in  which  it  appears 
to  him  that  the  alteration  may  best  be  effected,  and  how 
the  changes  consequent  on  such  alteration  in  respect  to 
ecclesiastical  jurisdiction,  glebe  lands,  tithes,  rent  charges, 
and  other  ecclesiastical  dues,  rates  and  payments,  and  in 
respect  to  patronage,  and  rights  to  pews,  may  be  made 
with  justice  to  all  parties  interested ;  and  if  the  patron  or 
patrons  of  the  benefice  or  benefices  to  be  affected  by  such 
alteration  shall  consent  in  writing  under  bis  or  their  hands 
to  such  scheme,  or  to  such  modification  thereof  as  the  said 
archbishop  may  approve,  and  the  said  archbishop  shall,  on 
foil  consideration  and  inquiry,  be  satisfied  with  any  such 
scheme  or  modification  thereof,  and  shall  certify  the  same 
and  such  consent  as  aforesaid  by  his  report  to  her  majesty 
in  council,  it  shall  be  lawful  for  her  majesty  in  council  to 
make  an  order  for  carrying  such  scheme,  or  modification 
thereof,  into  effect ;  and  such  order,  being  registered  in  the 
registry  of  the  diocese,  which  the  registrar  is  by  the  act 
required  to  do,  shall  be  forthwith  binding  on  all  persons 
whatsoever,  including  the  incumbent  or  incumbents  of  the 
benefice  or  benefices  to  be  affected  thereby,  if  he  or  they 
shall  have  consented  thereto  in  writing  under  his  or  their 
hands ;  but  if  such  incumbent  or  incumbents  shall  not 
have  so  consented  thereto,  the  order  shall  not  come  into 
operation  until  the  next  avoidance  of  the  benefice  by  the 
incumbent  objecting  to  the  alteration,  or  by  the  surviving 
incumbent  objecting,  if  more  than  one  shall  object  there* 
to ;  and  in  such  case  the  order  shall  forthwith,  after  such 
avoidance,  become  binding  on  all  persons  whatsoever/ 

*  Sect.  26. 
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CHAPTER  III. 

OF  THE  MANNER  IN  WHICH  A  BENEFICE,  OR  THE 
PROFITS  THEREOF,  MAT  BE  LOST. 

Section  1. 
Of  Sequestration, 

A  whit  of  fieri  facias  de  bonis  ecclesiastieis  is  a  writ  which  What  it  is. 
may  be  sued  out  to  the  bishop  of  the  diocese,  when  to  a 
common  writ  of  fieri  facias  the  sheriff  has  returned  that 
the  defendant  is  a  beneficed  clerk,  not  having  any  lay 
fee;  for  these  bona  ecclesiastica  are  not  to  be  touched  by 
lav  hands.  And  the  bishop,  or,  in  practice,  the  registrar 
of  the  diocese,  thereupon  sends  out  what  is  called  a  se- 
questration of  the  profits  of  the  clerk's  benefice,  directed 
sometimes  to  the  churchwardens,  or  very  commonly,  as 
matter  of  convenience,  to  the  creditor  at  whose  suit  the 
writ  has  issued,  or  it  may  be  to  any  other  person,  (for  the 
bishop  is  not  restricted  in  this  respect,)  directing  them  to 
collect  the  profits,  and  to  pay  them  to  the  plaintiff,  till  the 
full  sum  be  raised.  The  following  is  the  form  in  which 
the  writ  of  sequestration  runs  : 

"We,  therefore,  proceeding  by  virtue  of  and  in  obe-  Form  of  the 
dience  to  the  said  writ,  and  inasmuch  as  in  us  lies  duly  writ* 
executing  the  same,  have  sequestrated  all  and  singular  the 
tithes,  fruits,  profits,  oblations,  obventions,  and  all  other 
ecclesiastical  rights  and  emoluments  of  and  belonging  to 
the  rector  (or  '  vicar'),  and  by  these  presents  do  sequester 
the  same,  and  rive  and  grant  unto  you  the  said  E.  F.  full 
power  and  authority  to  sequestrate,  collect,  levy,  gather, 
and  receive  all  and  singular  the  tithes,  fruits,  profits,  obla- 
tions, obventions,  and  all  other  ecclesiastical  rights  and 
emoluments  of  and  belonging  to  the  rectory  (or '  vicarage') 
and  parish  church  of  —  aforesaid,  and  the  same  to  sell 
and  dispose  of,  and  the  money  arising  therefrom  to  apply 
to  and  for  the  due  payment  of  the  debt  and  costs  in  the 
said  writ  mentioned,  subject  to  the  said  indorsement  on 
the  said  writ ;  also  subject,  &c."  a 

Instead  of  a  fieri  facias,  the  plaintiff  may  sue  out  a  writ 
of  sequestrari  facias,  directed,  tested,  and  returnable,  &c. 

»  See  note  to  Waiu  ? .  Bishop,  1  Cromp.  Bleat,  k  Rote,  607. 
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Two  kinds  of 
sequestrations. 


Publication  of. 


Sequestrator. 


His  duties* 


as  the  fieri  facias;  commanding  the  bishop  to  enter  into 
the  rectory,  and  take  and  sequester  the  same,  and  hold 
them  until  of  the  rents,  tithes,  and  profits  thereof,  and  of 
the  other  ecclesiastical  goods  of  the  defendant,  he  ha?e 
levied  the  plaintiff's  debt.  This  writ  is  in  the  nature  of  a 
levari  facias,  the  other  is  in  the  nature  of  n  fieri  facias.* 

This  is  the  mode  of  sequestrating  where  the  sequestra- 
tion is  for  satisfaction  of  a  debt;  but  a  sequestration  is 
also  very  commonly  a  punishment  or  sentence  pronounced 
by  the  bishop  in  his  own  court ;  and  in  that  case  it  issues 
originally  from  the  bishop. 

Sequestrations  may,  therefore,  be  considered  of  two 
kinds ;  first,  such  as  issue  at  suit  of  a  creditor,  being 
founded  on  the  return  made  by  the  sheriff,  and  where  the 
bishop  acts  ministerially  in  aid  of  the  sheriff;  and,  second, 
rfuch  as  issue  as  an  ecclesiastical  sentence  or  punishment, 
and  where  the  bishop  acts  originally. 

The  sequestration,  when  made  out,  should  forthwith 
be  duly  published,  which  was  formerly  done  by  reading  ft 
in  churcn  during  divine  service,  and  afterwards  at  the 
church  door,c  but  now,  by  fixing  a  copy  of  it  on  the 
church  door;d  and  the  power  of  sequestration  only  one- 
rates  from  the  time  of  publication,  and  not  earlier ;  so  that 
any  profits  which  may  have  accrued  before  the  publica- 
tion cannot  be  taken  by  virtue  of  it  ;e  and  if  other  seques- 
trations were  taken  out,  that  which  was  first  published 
would  have  priority/ 

The  sequestration  having  been  thus  published,  the  duties 
of  the  sequestrator  begin.  The  sequestrator  may  be  any 
person  whom  the  bishop  thinks  proper  to  appoint  for  that 
purpose ;  and  he  is  the  bishop's  officer,  or,  as  Lord  Stowdl 
calls  him,  his  bailiff.  For  the  sake  of  convenience,  this 
is  very  commonly  the  creditor ;  but  if  the  creditor  is  ap- 
pointed, he  has  no  greater  authority  or  power  in  conse- 
quence than  an  indifferent  third  party  would  have.8 

Hig  duties  are  easily  understood.  He  is  in  the  first 
place  to  consider  himself  in  the  same  position  as  the  in- 
cumbent of  the  benefice  would  have  been,  as  to  all  charges 
and  outgoings,  which  it  would  be  the  duty  of  the  incum- 
bent to  provide  for ;  since  the  profits  of  a  benefice  can 
never  be  correctly  said  to  belong  to  the  incumbent  abso- 
lutely, being  to  be  appropriated  first  to  certain  purposes 
for  the  benefit  of  the  parishioners  and  their  church,  and 


b  See  Chitty's  Pract  788. 

*  See  1  Vict.  c.  46. 

f  Btntutt  v.  ApperUy,  6  Barn.  &  C.  626. 

f  Wkii$M  v.  Watkint,  2  Phill.  8, 


«  6  Barn.  &C.  630. 
•  Wait*  ?•  Bishop,  ante. 
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the  residue  only  to  be  the  property  and  for  the  benefit  of 
the  inucmbent :  a  sequestrator,  therefore,  cannot  be  in  a 
better  position. 

A  demand  having  been  made  against  a  sequestrator  for  Matt  repair, 
dilapidations,  the  sequestrator  answered  that  ne  was  ready  *ndA!j u**le 
to  produce  his  vouchers  for  what  he  had  paid,  part  of  t?Jni]  p 
which  he  had  expended  in  repairs.  Lord  Stowell  directed 
the  account  to  be  furnished,  but  said,  upon  the  general 
principle,  he  was  inclined  to  hold  that  the  sequestrator 
would  be  liable  for  dilapidations ;  for  that  although  the 
sequestration  may  not  mention  any  particular  purpose  but 
payment  of  the  particular  debt,  yet  it  was  a  thing  incident 
to  and  inseparable  from  the  subject-matter  itself,  that 
there  should  be  certain  charges  and  duties  for  which  the 
sequestrator  would  be  bound  to  provide.  The  instrument, 
he  adds,  which  is  issued  under  the  authority  of  the  bishop, 
contains  an  allowance  of  all  necessary  charges ;  and  the 
clergyman  is  by  law  equally  required  to  provide  such 
repairs,  as  well  as  the  performance  of  divine  service,  and 
he  cannot  exonerate  himself  from  one  of  those  duties 
more  than  from  the  other.h  And  in  another  case  the 
same  learned  judge  says  to  the  same  effect. 

A  sequestrator  is  bound  to  repair  edifices  belonging  to 
the  benefice,  and  he  may  be  compelled  to  do  so  by  process 
from  the  bishop's  court ;  the  repair  of  the  house  is  as 
necessary  a  charge  as  the  supply  of  the  church  itself;  the 
sequestrator  may  therefore  be  compelled  by  the  bishop  or 
churchwardens  to  make  those  repairs,  and  nothing  can 
exonerate  him  from  them.' 

Besides  paying  all  these  charges  to  which  the  incumbent  Matt  pay  for 
would  have  been  liable,  the  sequestrator  must,  out  of  the  **•  P^0™1* 
accruing  profits,  provide  for  the  proper  service  of  the  ?£e!     m" 
church ;  and  this  is  regulated  by  tne  bishop,  both  as  to 
the  person  who  is  to  perform  such  service,  and  the  amount 
of  salary  he  is  to  receive,  the  sequestrator  having  only  to 
pay  such  sum  as  may  be  directed/ 

After  payment  of  all  these  necessary  charges,  the  seques-  ultimate  trust 
trator  is  to  collect  the  growing  profits,  to  be  paid  over  to  of  F^18* 
him  in  whose  favour  the  writ  is  issued,  until  the  amount  of 
the  sum  for  which  the  benefice  has  been  sequestrated  has 
been  satisfied,1 

Where  upon  the  death  of  an  incumbent  whose  living 
had  been  under  sequestration,  and  who  had  been  dis- 
charged under  the  Insolvent  Debtors'  Act,  a  balance 
remained  in  the  registry  of  81/.,  this  was  claimed  by  a 

*  Hubbard  f.  tockford,  I  Cont.  R.307.  «  Wh'mfitUl  t.  Waikint,  ante. 

k  1  Coot.  R.  ante,  »  2  H.  Black.  582. 
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Remedies  by. 


Remedies 
against. 


builder  who  had  done  repairs,  by  the  succeeding  rector 
for  dilapidations,  and  by  tne  assignee  under  the  Insolvent 
Act. 

A  reasonable  allowance  out  of  the  profits  is  usually 
made  to  the  sequestrator  according  to  the  trouble  he  may 
be  put  to  in  the  collection  of  the  profits  of  the  benefice. 
Dr.  Burn  also  says  that  a  reasonable  allowance  out  of  the 
profits  is  to  be  made  for  the  maintenance  of  the  incumbent 
and  his  family  (in  case  there  is  an  incumbent),  if  he  his 
not  otherwise  sufficient  to  maintain  them. 

Sequestrators  cannot  maintain  an  action  for  tithes  m 
their  own  name  at  the  common  law,  nor  in  any  of  the 
king's  temporal  courts,  but  only  in  the  spiritual  court,  or 
before  the  justices  of  the  peace,  where  they  hare  power 
by  law  to  take  cognizance.01 

When  the  debt  has  been  satisfied,  the  sequestrator  is  to 
deliver  up  his  charge,  and  give  an  account  of  the  due  ap- 
plication of  the  sums  which  he  may  have  received,  which 
if  they  refuse  to  do,  or  if  the  accounts  rendered  by  them 
are  not  satisfactory,  the  remedy  of  the  incumbent  is  in  the 
Ecclesiastical  Court.  But  if  the  sequestrator,  being  called 
to  account  in  that  court,  can  show  that  the  sequestration 
is  finished  and  determined,  and  that  the  accounts  have 
been  made  up,  Lord  Stowell  says  he  may  not  be  liable 
there,  but  may  be  liable  elsewhere,  as  it  did  not  seem  to 
him  that  that  court  could  interfere  after  the  sequestration 
was  closed,  and  the  connection  of  the  sequestrator  with 
the  living  has  ceased.0 

If  the  sequestrators,  being  called  to  account  in  the  Ec- 
clesiastical Court,  delay  to  give  an  account,  it  is  said  by 
Watson,  the  judge  useth  to  deliver  to  the  party  eriered 
the  bond  given  with  a  warrant  of  attorney  to  sue  for  the 
penalty  thereof,  to  his  own  use,  at  the  common  law* 
The  bond  is  given  to  the  bishop,  and  there  appears  to  be 
no  positive  objection  to  his  delivering  over  the  bond  to 
the  incumbent  m  this  manner  and  for  this  purpose. 

It  is  said  that  in  one  case  a  bill  in  equity  was  filed  for 
an  account  of  profits  received  by  sequestrators,  that  it  was 
objected  that  the  bishop  ought  to  have  been  made  a  party, 
since  the  sequestrator  is  accountable  to  him  for  what  he 
receives ;  but  there  the  case  was  withdrawn.0  But  if  the 
sequestration  were  still  in  force,  and  the  question  was 
simply  one  of  account  as  against  the  sequestrator,  a  bill 
in  equity  would  not  appear  to  be  proper,  as  the  seques- 
trator is  the  bailiff  of  the  bishop,  to  whom  he  is  bound  to 


«  Johns.  122 ;  3  Bum's  E.  L.  340. 
•  Wats.  ch.  30. 


n  WhinjUld  ▼.  JVoitow,  ante. 
p  See  3  Bum's  E.L.  340. 
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account ;  and  the  question  in  such  a  case,  relating  solely 
to  ecclesiastical  revenues,  should  be  determined  in  the 
Ecclesiastical  Court.     But  where,  although  the  subject  is 
ecclesiastical  revenue,  yet  the  question  in  dispute  arises  Disputes  as  to 
between  different  parties  laying  claim  to  the  profits,  there  priority  of 
a  bill  in  equity  may  be,  and  frequently  has  been,  resorted  ^ere  hav^been 
to  for  the  purpose  of  determining  the  priority  of  such  sequestration 
claims.    And  it  has  been  there  decided,  that  a  creditor  *ud  other  in- 
who  has  obtained  a  sequestration  cannot  thereby  defeat  cumbrancef* 
the  claims  of  any  prior  incumbrancer  on  the  profits.    For 
that  where  a  creditor  of  a  clergyman  seeks  to  obtain  pay- 
ment of  his  debt  by  judgment  and  sequestration,  he  is, 
in  the  contemplation  of  that  court,  in  the  same  state  as 
any  other  creditor  who  has  taken  out  execution ;  and  a 
creditor,  having  taken  out  execution,  cannot  hold  property 
against  an  estate  created  prior  to  his  debt.q 

Where  a  clergyman  had,  by  indenture,  assigned  his 
stipend  for  a  term  of  ninety-nine  years  for  securing  pay- 
ment of  an  annuity ;  the  annuity  became  in  arrear,  and 
the  assignee  of  the  stipend  then  gave  notice  of  the  assign- 
ment to  the  parties  by  whom  the  stipend  was  collected. 
Before  that  time,  but  subsequent  to  the  assignment,  the 
rector  had  incurred  a  debt  to  another  party,  by  whom  the 
stipend  had  been  seauestered.  Upon  bill  filed  by  the 
assignee  of  the  stipend,  it  was  decreed  that  he  was  entitled 
to  receive  satisfaction  for  the  arrears  and  growing  pay- 
ments of  his  annuity  prior  to  the  claims  of  the  subsequent 
creditors,  who  had  taken  out  seauestration/  And  so  in  a 
similar  case,  where  the  plaintiff  had  an  assignment  by 
indenture  of  the  profits  of  the  living  for  a  term  of  years 
to  secure  an  annuity  granted  to  him  by  the  rector,  but  a 
sequestration  had  been  obtained  by  subsequent  creditors, 
a  receiver  was  appointed  on  the  plaintiff's  application, 
and  an  injunction  was  granted  to  restrain  the  bisnop  from 
commencing  or  prosecuting  any  proceeding  in  respect  of 
the  matters,  ana  to  restrain  the  other  defendants  from 
putting  in  force  the  sequestration  obtained  by  them.* 

The  principle  of  these  cases  has  been  followed  in  other 
cases  subsequently,  and  the  principle  appears  very  clear 
and  satisfactory,  namely,  that  sequestration  being  only  a 
means  of  enforcing  a  claim,  cannot  entitle  the  person  ob- 
taining it  to  have  nis  claim  preferred  to  that  or  other  par- 
ties who  have  an  actual  legal  claim  and  prior  incumbrance 
on  the  property ;  so  that  a  sequestration  can  never  oust  a 

«  WhiU  y.  BUhop  of  Piterborough,  3  Swanst  116. 

r  Errington  v.  Howard,  1  Ambl.  486. 

9  Si/per  ▼.  Bishop  of  Norwich,  3  Swanst.  112. 
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legal  assignment  of  the  profits  of  a  living  made  previously. 
If  the  parties  therefore  come  into  equity,  a  reference  to 
the  master  would  be  directed,  to  take  an  account  of  the 
incumbrances,  and  to  ascertain  their  respective  priorities.* 
Or  where  theie       Upon  the  same  principle  it  is,  that  when  more  than  one 
^anoneMques-  ^qu^^tion  has  been  granted,  which  is  very  frequently 
tratioD.  the  case,  the  several  parties  in  whose  favour  they  have 

been  obtained,  are  considered  in  equity  just  in  the  same 
manner  as  where  there  are  several  mortgagees  of  the  same 
property.  For  as  any  subsequent  mortgagee  may  redeem 
those  whose  mortgages  are  prior  to  his  own,  so  those  in 
whose  favour  any  subsequent  sequestrations  have  been 
granted,  are  entitled  to  an  account  in  equity,  as  against 
those  in  whose  favour  prior  sequestrations  have  been 
granted,  whose  debts  they  might  satisfy  if  they  pleased; 
or  the  sequestrator  in  possession  may  be  directed  to  pass 
his  accounts  annually  before  the  master,  and  becomes  an 
officer  of  the  court,  being,  as  it  were,  made  a  trustee  for 
the  different  parties,  to  wnom  he  is  to  pay  the  profits  ac- 
cording to  their  respective  priorities." 

In  a  case  at  law,  where  a  judgment  was  upon  a  warrant 
of  attorney  for  1800/.,  the  warrant  of  attorney  provided 
that  on  the  death  of  the  defendant,  and  full  payment  of 
the  arrears  of  the  annuity,  satisfaction  should  be  entered 
on  the  record.  A  second  judgment  having  been  signed 
by  a  different  creditor,  who  sued  out  a  semestrari  facias 
thereupon,  it  appeared  that  at  that  time  the  former  cre- 
ditor had,  by  sequestrations,  levied  more  than  1800/.  for 
arrears  of  his  annuity,  and  there  were  arrears  still  due. 
The  court  ordered  that  satisfaction  should  be  entered  on 
the  roll  of  the  former  judgment  as  of  the  date  when  the 
judgment  was  signed  by  the  second  creditor,  and  that  the 
sums  levied  since  should  be  paid  over  to  him.  But  they 
refused  to  order  payment  to  this  creditor  of  the  surplus 
over  1800/.  levied  before  the  signing  of  his  judgment1 
Bankruptcy  and  A  clergyman  who  has  traded,  so  as  to  render  himself 
demman  °f  l|able  *a  other  respects  to  be  made  a  baukrupt,  is  not 
"  exempt  from  his  liability  to  a  commission  by  reason  of  his 
character  as  a  clerk  in  holy  orders.  He  may  also  take 
the  benefit  of  any  of  the  acts  for  the  relief  of  insolvent 
debtors/  And  in  either  of  these  cases  his  private  pro- 
perty would  pass  to  his  assignees  in  the  same  manner  as 

*  WhiU  v.  Bishop  of  Peterlntrtwgh,  ante. 
■  Catldington  v.  Withy,  2  Swans.  174. 

*  CMli  v.  Warrington,  5  Barn.  &  Ad.  447. 

f  Ex  part*  Meymott,  1  Atkins.  196;  and  Lord  Alvanley  in  Arkueklti. 
Cmrton,  3  Bos.  &  Pull.  321. 
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that  of  any  layman.     But  with  regard  to  his  ecclesiastical 
estate,  the  matter  is  quite  different ;  and  the  present  state  How  it  affects 
of  the  law  on  this  subject  maybe  said  to  be  rather  un-  Ms  ecclesiastical 
satisfactory,  inasmuch  as  it  affords  every  opportunity  for  esUte* 
that  which  is  nearly  allied  to  fraud. 

It  would  be  unnecessary  here  to  enter  into  the  detail  of 
proceedings  in  bankruptcy  or  insolvency ;  it  may  be  stated 
generally  that  the  effect  is  the  same  in  both  cases,  so  far 
as  that  the  property  of  the  bankrupt  or  insolvent  is  legally 
passed  to  the  assignees.  In  the  case  of  insolvency  it  has 
been  provided  that  nothing  in  the  act  directing  the  assign- 
ment, &c.  shall  extend  to  entitle  the  assignees  of  the  estate 
and  effects  of  the  insolvent,  being  a  beneficed  clergyman 
or  curate,  to  the  income  of  such  benefice  or  curacy  for  the 
purposes  of  the  act,  but  that  it  shall  be  lawful  for  the 
assignees  to  apply  for  and  obtain  a  sequestration  of  the  Sequestrations 
profits  of  any  such  benefice ;  and  the  order  of  adjudication  uu°er# 
made  on  the  insolvent's  petition  shall  be  a  sufficient  war- 
rant for  the  granting  of  such  sequestration  without  any 
further  writ  or  other  proceedings.  And  such  sequestration 
shall  accordingly  be  issued  as  the  same  might  have  been 
issued  upon  any  writ  of  levari  facias* 

The  effect  of  this  is  the  same  as  in  the  case  of  bank-  Effect  of  such 
ruptcy,*  namely,  that  only  the  right  to  obtain  possession  **la«8trallon8« 
of  the  ecclesiastical  estate  passes  to  the  assignees,  and  not 
the  ecclesiastical  estate  itself.  The  assignees  therefore 
are  just  in  the  same  position  as  any  individual  creditor 
who  has  obtained  judgment ;  and  their  position  being  the 
same,  it  follows  that  any  such  creditor,  according  to  the 
rule  before  mentioned,  may,  by  obtaining  the  prior  seques- 
tration, obtain  satisfaction  of  his  debt,  before  any  thing 
could  be  obtained  by  the  assignees.  In  other  words,  it 
seems  that  any  individual  creditor  may  supersede,  and  so 
far  defeat  the  right  of  the  general  creditors ;  for  it  is  said 
by  Lord  Denman,  that  the  sequestration  issued  by  the 
assignees  must  be  subject  to  other  writs  which  have  a 
priority,  and  that  a  creditor  who  has  levied  any  thing 
under  such  a  writ  is  entitled  to  retain  it  against  the  as- 
signees.* 

But  there  is  a  further  hardship  in  this  state  of  the  law,  Probable  in- 
for  the  right  to  the  property  does  not  actually  pass  to  an  J**1106- 
insolvent  s  assignees,  so  as  to  give  them  a  right  to  apply 
for  a  sequestration,  until  the  adjudication  of  tne  Insolvent 
Debtor's  Court;  that  adjudication  therefore  being  to  them 

>  7  Geo.  4,  c.  57,  s,  28;  and  see  1  &  2  Vict  c.  110,8.55. 

*  Ex  parti  Htymott,  and  ArbuckU  v.  Cowtan,  ante. 

*  Bishop  v.  Hatch,  1  Ad.  &  £11. 171, 
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what  a  writ  of  levari  facias  would  be  to  any  judgment 

creditor,  so  that,  as  it  was  observed  by  Patteson,  J.,  the 

hands  of  the  assignees  are  tied,  until  the  adjudication  of 

the  Insolvent  Debtors'  Court,  while  other  creditors  hate 

notice,  and  are  at  liberty  to  proceed  against  the  benefice.1 

When  right  to  a      If  any  judgment  creditor,  being  entitled  to  the  benefit 

m?gUhTbeiw£by  °^  any  8ecuntY>  shall,  before  the  property  so  charged  or 

creditors.  secured  shall  have  been  converted  and  realised,  and  the 

produce  applied  towards  payment  of  the  judgment  debt, 

cause  the  person  of  the  judgment  debtor  to  De  taken  in 

execution,  he  shall  then  be  deemed  to  have  relinquished 

all  right  and  title  to  the  benefit  of  such  security .d    In  roch 

a  case,  therefore,  it  seems  that  the  judgment  creditor  could 

not  obtain  a  sequestration. 

It  only  remains  to  be  observed,  that  the  provisions  of 
the  more  recent  act  for  the  relief  of  insolvent  debtors,  ap- 
pear to  make  no  alteration  in  these  respects,  the  section 
applicable  to  the  ecclesiastical  estate  of  an  insolvent  being 
to  precisely  the  same  effect  as  that  of  die  prior  act9 
How  far  sequei*      Where  the  qualification  of  a  justice  of  the  peace  is  in 
thVquaiSiion  ecclesiastical  benefice,  a  sequestration  issued  at  the  suit  of 
for  a  justice  of    a  creditor,  under  which  possession  has  been  duly  taken, 
the  peace.  and  the  profits  received,  is  an  "  incumbrance  affecting  the 

estate"  within  the  statute  18  Geo.  II.  c.  20,  s.  1.  And  in 
a  penal  action  against  the  incumbent  for  acting  as  a  justice 
without  being  qualified,  the  writ  of  sequestrari  facias  n 
admissible  in  evidence  against  him,  although  the  judgment 
roll  contains  no  entry  of  an  award  of  the  writ. 

Upon  issuing  such  sequestration  against  a  vicar,  the 
bishop  licensed  him  as  a  stipendiary  curate,  directed  the 
sequestrator  to  pay  him  120/.  a  year  as  such,  and  assigned 
to  him  the  vicarage  house  and  grounds  as  a  residence, 
which  were  together  worth  above  100/.  a  year;  upon 
which  it  was  held  that  the  salary  and  the  grounds  being 
enjoyed  by  assignment  of  the  bishop,  and  not  simply 
as  vicar,  were  no  qualification  within  the  above  statute; 
that  the  vicar  being  bound  to  reside,  notwithstanding 
sequestration,  occupied  the  house  by  right  as  vicar,  and 
not  by  the  bishop  s  assignment,  which,  quoad  Ace,  wi* 
merely  void,  but  that  such  house,  unless  proved  to  be  alone 
worth  100/.  a  year,  was  no  qualification.' 
2mwm fieqUth"  ^e  secon(*  *"n(*  °^ sequestrations  are  such  as  issue  ori- 
bishop.  rom  e  ginally  from  the  bishop  as  an  ecclesiastical  sentence. 
For  dilapida-  Of  these  the  most  common  was  formerly  that  which  w* 


taons. 


c  Bishop  v.  Hatch,  ante. 

*  1  fit  2  Vict,  c  110,  s.  16.  «  See  same  act,  s.  65. 

'  Pack  v.  Tarpley,  9  Ad.  fit  £11.  468* 
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issued  as  a  remedy  for  dilapidations,  where  the  incumbent 
upon  being  monished  to  repair,  neglected  to  do  so  for 
two  months  after  the  monition,  and  the  monition  might 
formerly  have  come  from  the  archdeacon,  but  now  every 
proceeding  for  this  purpose  would  be  according  to  the 
provision  of  the  1  &2  Vict,  c.  106,  which  has  been  already 
noticed  under  the  head  of  dilapidations.*  Here  it  need 
only  be  observed,  that  such  sequestration  would  be  in  the 
same  manner  as  those  for  non-residence,  &c.  next  men- 
tioned. 

The  statute  of  1  &  2  Vict.  c.  106,  has  imposed  the  pe-  For  non-reti- 
nalty  of  sequestration  on  several  ecclesiastical  offences ;  de"ce,  illegal 
and  more  especially  for  certain  cases  of  non-residence,  for  {J^JS  5?^ 
illegal  trading,  and  for  not  giving  up  to  a  curate  posses-  possession  of 
sion  of  premises  which  have  been  assigned  to  him  by  the  prom*8*** 
bishop.h 

In  all  these  cases,  as  has  been  already  observed,  in 
speaking  of  those  subjects  separately,  the  bishop  is  autho- 
rised, upon  non-compliance  with  his  monition,  to  sequester 
the  profits  of  the  benefice,  and  to  direct,  by  any  order  made 
under  his  hand,  and  filed  in  the  registry  of  the  diocese, 
the  application  of  such  profits,  after  deducting  the  ne-  Application  of 
cessary  expenses  of  serving  the  cure,  either  in  the  whole,  «eq«e*tered 
or  in  such  proportions  as  he  shall  think  fit,  in  the  first  pro  t8# 
place,  to  the  payment  of  the  penalties  proceeded  for,  if 
any,  and  of  such  reasonable  expenses  as  shall  have  been 
incurred  in  relation  to  such  monition  and  sequestration; 
and,  in  the  next  place,  towards  the  repair  or  sustentation 
of  the  chancel,  house  of  residence  of  such  benefice,  or  of 
any  of  the  buildings  and  appurtenances  thereof,  and  of  the 
glebe  and  demesne  lands ;  and,  in  the  next  place,  where 
such  benefice  shall  be  likewise  under  sequestration  at  the 
suit  of  any  creditor,  then  towards  the  satisfaction  of  such 
last-mentioned  sequestration;  and  after  the  satisfaction 
thereof,  then  and  in  the  next  place  towards  the  augmen- 
tation or  improvement  of  any  such  benefice,  or  the  house 
of  residence  thereof,  or  any  of  the  buildings  and  appurte- 
nances thereof,  or  towards  the  improvement  of  any  of  the 
glebe  or  demesne  lands  thereof,  or  to  order  and  direct  the 
same,  or  any  portion  thereof,  to  be  paid  to  the  treasurer 
of  the  governors  of  the  Bounty  of  Queen  Anne,  as  such 
bishop  shall  in  his  discretion,  under  all  circumstances, 
think  fit  and  expedient ;  and  it  shall  also  be  lawful  for  the 
bishop,  within  six  months  after  such  order  for  sequestra- 
tion, or  within  six  months  after  any  money  shall  have  been  Remission  of 
actually  levied  by  such  sequestration,  to  remit  to  such  spi-  part  of  profits. 

*  See  ante.  »»  1  &  2  Vict.  c.  106,  ss.  31,  54,  114. 
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ritual  person  any  proportion  of  such  sequestered  profits,  or 
to  cause  the  same,  or  any  part  thereof,  whether  the  same 
remain  in  the  hands  of  the  sequestrator,  or  shall  have  been 
paid  to  the  said  treasurer,  to  oe  paid  to  such  spiritual  per- 
son ;  and  every  such  sequestrator,  at  the  suit  of  the  bishop, 
is  required,  upon  receiving  an  order  under  the  hand  of  such 
bishop,  forthwith  to  obey  the  same ;  and  the  said  treasurer 
is  authorised  and  required,  upon  receiving  a  like  order  from 
such  bishop,  to  make  such  payment  out  of  any  money  in 
his  hands :  provided,  that  any  such  spiritual  person  may, 
within  one  month  after  service  upon  him,  of  the  order  for 
Appeal.  any  such  sequestration,  appeal  to  the  archbishop  of  the 

province,  who  shall  make  such  order  relating  thereto,  or  to 
the  profits  that  shall  have  been  so  sequestered,  for  the  re- 
turn of  the  same,  or  any  part  thereof,  to  such  spiritual  per- 
son, or  to  such  sequestrator,  at  the  suit  of  any  creditor  (as 
the  case  may  be),  or  otherwise  as  may  appear  to  such  arch- 
bishop to  be  just  and  proper;  but,  nevertheless,  such  se- 
questration shall  be  in  force  during  such  appeal.1 
Mode  of  appeal-  Such  appeals  must  be  in  writing,  signea  by  the  party 
"£•  appealing;  and  no  proceeding  shall  be  had  in  any  such 

appeal  until  the  appellant  shall,  if  required,  have  given  se- 
curity in  such  form  and  to  such  amount  as  the  archbishop 
shall  direct,  of  payment  to  the  bishop  of  such  costs  as  shall 
be  awarded  by  the  archbishop,  if  he  shall  decide  against 
the  appellant ;  and  after  such  security,  if  reauired,  shall 
have  been  given,  the  archbishop  shall  forthwith,  either  by 
himself  or  l>y  some  commissioner  or  commissioners,  ap- 

Eointed  under  his  hand,  from  among  the  other  bishops  of 
is  province,  make,  or  cause  to  be  made,  inquiry  into  the 
matter  complained  of;  and  shall,  after  such  inquiry,  and, 
in  the  latter  case,  after  a  report  in  writing  from  his  said 
commissioner  or  commissioners,  give  his  decision  in  such 
appeal  in  writing  under  his  hand ;  and  when  he  shall  de- 
cide the  merits  of  the  appeal  against  the  appellant,  he  shall 
also  award  and  direct  whether  any  and  what  amount  of 
costs  shall  be  paid  by  the  appellant  to  the  bishop  respon- 
dent ;  and,  in  like  manner,  wnen  he  shall  decide  in  favour 
of  the  appellant,  he  shall  also  award  and  direct  whether 
any  and  what  amount  of  costs  shall  be  paid  by  the  bishop 
respondent  to  the  appellants 
Application  of        It  is  to  be  observed,  however,  that,  in  the  case  of  a 
!Kl  irtSS801,  c*ergyman  w^°  *s  suspended,  and  his  living  sequestered  for 
i  ega   ta  mg.    jjjegaj  ^ding,  there  is  an  exception  in  some  respects  from 
the  order  in  which  the  profits  are  to  be  applied ;  for  in  that 
case  no  part  of  the  profits  is  to  be  paid  to  the  clergyman 
*  Sect.  54.  k  Sect.  111. 
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so  suspended,  nor  in  satisfaction  of  a  sequestration  at  the 
suit  of  a  creditor.1  And,  indeed,  in  any  case,  where  the 
profits  of  the  benefice  are  applied  in  satisfaction  of  a  cre- 
ditor's sequestration,  it  does  not  seem  that  any  penalty 
would  be  thereby  inflicted  on  an  incumbent. 

Besides  these  sequestrations  as  penalties,  the  same  sta-  For  curate's 
tute  gives  authority  to  sequester  for  particular  purposes,  as  »lwy*o<imoit- 
for  the  payment  of  so  much  of  the  curate's  salary  as  shall  glge  IDWie^ 
be  proved  to  the  satisfaction  of  the  bishop  to  remain  un- 
paid, together  with  full  costs  of  recovering  the  same  ;m  also 
for  payment  of  the  principal  or  interest  of  money  raised  by 
mortgage,  under  the  powers  of  that  act,  which  have  been 
already  mentioned ;  and  also  for  insuring  against  fire  any  For  inwriog. 
buildings  which  may  have  been  erected  under  the  pro- 
visions of  that  act.    But  in  all  these  last  cases,  it  does  not 
appear  that  the  bishop  could  sequester  only  so  much  as 
would  be  sufficient  for  these  payments ;  for  the  power  given 
to  him  is  to  sequester  the  profits  until  the  payment  shall 
be  made ;  so  that  the  sequestration  in  these  cases  is  also 
in  the  nature  of  a  penalty.11 

Every  sequestration,  issued  under  the  provisions  of  this  Seauestrations 
act,  is  to  have  priority ;  and  the  sums  to  be  thereby  reco-  "^j^STto 
vered  are  to  be  paid  and  satisfied  in  preference  to  all  other  Ua"? priority, 
sequestrations ;  and  the  sums  to  be  thereby  recovered,  ex- 
cept such  sequestrations  as  shall  be  founded  on  judgments 
duly  docketed  before  the  passing  of  this  act ;  and  also  ex- 
cept such  sequestrations  as  shall  have  been  issued  before 
any  sequestration  under  this  act,  under  the  provisions  of 
the  act  of  George  III.,  for  promoting  the  residence  of  the 
parochial  clergy,  and  the  monies  to  be  recovered  by  such 
excepted  sequestrations  respectively.0 


Section  2. 

Of  Resignation. 

Another  manner,  in  which  the  interest  of  an  incumbent 
in  his  benefice  may  be  determined,  is  by  resignation ;  which 
is  by  Degge  defined  to  be,  where  a  parson,  vicar,  or  other  Definition!  of 
beneficed  clergyman,  voluntarily  gives  up  and  surrenders  "»ign«ti°n, 
his  charge  and  preferment  to  those  from  whom  he  received 
the  same;  while  by  another,  perhaps  a  better  definition,  it 
is  said  to  be  the  voluntary  yielding  up  into  the  hands  of 
the  ordinary  the  interest  the  incumbent  has  in  his  beneficed 

1  Sect.  31.  »  Sect.  83.  »  Sect.  67. 

•  Secu  110.  P  Godolph.  Abr.  284, 
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To  whom  resig- 
nation may  be 
made. 


To  the 
diate  superior. 


Deanery. 


Prebend. 


In  the  case  of  a 
donative. 


In  what  manner 
it  should  be 
made. 


And  resignation  can  only  be  made  to  a  superior;  this  is 
a  maxim  in  the  temporal  law,  and  is  applied  by  Lord  Coke 
to  the  ecclesiastical  law,  when  he  says,  that  therefore  a 
bishop  cannot  resign  to  the  dean  and  chapter,  bat  it  most 
be  to  the  metropolitan,  from  whom  he  received  confirmation 
and  consecration.11 

And  it  must  be  made  to  the  next  immediate  superior, 
and  not  to  the  mediate ;  as  of  a  church  presentative  to  the 
bishop,  and  not  to  the  metropolitan/ 

That  ordinary,  who  hath  the  power  of  institution,  hath 
power  also  to  accept  of  a  resignation  made  of  the  same 
church  to  which  he  may  institute ;  and,  therefore,  the  re- 
spective bishop,  or  other  person  who,  either  by  patent 
under  him,  or  by  privilege  or  prescription,  hath  the  power 
of  institution,  is  the  proper  person  to  whom  a  resignation 
ought  to  be  made.  And  yet  a  resignation  of  a  deanery  in 
the  king's  gift  may  be  made  to  the  king ;  as  of  the  deanery 
of  Wells.  And  some  hold  that  the  resignation  may  well 
be  made  to  the  king  of  a  prebend  that  is  no  donative ;  but 
others,  on  the  contrary,  have  held,  that  a  resignation  of  a 
prebend  ought  to  be  made  only  to  the  ordinary  of  the  dio- 
cese, and  not  to  the  king,  as  supreme  ordinary ;  became 
the  king  is  not  bound  to  give  notice  to  the  patron  (as  the 
ordinary  is)  of  the  resignation  ;■  nor  can  the  king  make  a 
collation  by  himself,  without  presenting  to  the  bishop,  noftr 
withstanding  his  supremacy.1 

But  if  the  living  be  a  donative,  the  incumbent  should 
resign  it  to  the  patron,  since  the  patron  has  power  to  ad- 
mit, and  institution  by  the  bishop  is  not  necessary ;  and  if 
there  are  two  patrons  of  a  donative,  the  incumbent  may 
resign  to  one  of  them.u 

Regularly,  resignation  must  be  made  in  person,  and  not 
by  proxy.  There  is  indeed  a  writ  in  the  register,  entitled 
litera  procuratoria  ad  resignandum,  by  which  the  person 
constituted  proctor  was  enabled  to  do  all  things  necessary 
to  be  done  in  order  to  an  exchange,  and  of  these  things 
resignation  was  one.  And  Lindwood  supposeth  that  any 
resignation  may  be  made  by  proctor ;  but  in  practice  there 
is  no  way,  as  it  seemeth,  of  resigning,  but  either  to  do  it 
by  personal  appearance  before  the  ordinary,  or  at  least  to 
do  it  elsewhere  before  a  public  notary  by  an  instrument 
directed  immediately  to  the  ordinary,  and  attested  by  the 
said  notary,  in  order  to  be  presented  to  the  ordinary  by 

i  Roll.  Abr.  358 ;  3  Burn'i  £.  L.  321.  r  Ibid. 

•  Ibid.  Godolph.  Abr.  191. 

1  But  if  the  patronage  should  be,  as  it  ofleu  is,  in  the  crown,  such  a  i 
would  be  inapplicable. 
«  Godolph.  Abr.  191 ;  3  Bum's  E.  L. 
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such  proper  hand  as  may  pray  bis  acceptance ;  in  which 
case  the  person  presenting  the  instrument  to  the  ordinary 
doth  not  resign  nomine  procuratorio,  as  proctors  do,  but 
only  presents  the  resignation  of  the  person  already  made/ 

But  although  a  resignation  of  a  benefice  may  be  thus  Not  complete 
.made  by  an  incumbent,  yet  it  is  not  valid,  nor  consequently  until  a^P1*1' 
is  the  church  void  until  such  resignation  has  been  accepted 
by  the  ordinary ; y  that  is  to  say,  no  person  appointed  to 
cure  of  souls  can  quit  that  cure  or  discharge  himself  of  it 
but  upon  good  motives  to  be  approved  by  the  superior 
who  committed  it  to  him,  for  it  may  be  he  would  quit  it 
for  money,  or  to  live  idly  or  the  like. 

All  presentations,  therefore,  which  are  made  to  benefices 
resigned  before  such  acceptance,  are  void. 

Lord  Chancellor  Erskine  mentioned  that  upon  convers-  The  acceptance 
ing  with  a  person  of  great  emiuence  in  the  ecclesiastical  n^ah^d 
court,  he  found  that  this  act  of  acceptance  by  the  bishop  act. 
was  not  considered  a  judicial  but  a  domestic  act,  the  law 
confiding  to  him  that  he  would  not  permit  resignation  for 
improper  purposes,  and  that  the  act  was  done  in  camerd, 
requiring  no  registration.2 

And  in  that  case  it  was  held  that  the  resignation  of  a  What  is  a  suffi- 
living  sent  by  post  to  the  bishop,  who  indorsed  and  signed  J^  accePt* 
a  memorandum  of  his  acceptance  upon  it  with  all  the    aoe* 
formality  necessary  to  give  it  effect,  was  sufficient,  although 
nothing  was  done  upon  it  so  as  to  give  it  publicity  until 
after  the  vacancy  :  it  was  added,  however,  that  under  such 
circumstances  the  bishop  could  not,  as  between  him  and 
the  patron,  insist  upon  a  lapse.11 

It  has  been  said  that  there  is  no  pretence  for  saying  that  The  bishop  not 
the  ordinary  is  obliged  to  accept,  since  the  law  has  ap-  Jj0™11^  j6 n£ 
pointed  no  known  remedy  if  he  will  not  accept,  any  more  ^^  K»l8na- 
than  if  he  will  not  ordain.b 

But  this  cannot  be  taken  to  be  quite  so  clear  as  seems  Opinions  of  the 
here  to  be  supposed,  for  in  the  case  of  the  Bishop  ofW*»Wkthm 
London  v.  Fytcne,  which  we  shall  mention  presently,  this 
question  was  expressly  proposed  to  the  judges,  namely, 
whether  the  ordinary  was  bound  to  accept  a  resignation ; 
but  that  point,  it  seems,  had  not  been  discussed  in  the 
argument  of  the  case,  and  it  was  therefore  answered  by 
most  the  judges,  that  this  being  entirely  a  new  case,  and 
not  made  a  question  of  in  the  courts  below,  or  ever  argued 
at  the  bar  of  the  Lords,  they  begged  leave  for  the  present 
to  decline  answering  it.     One,  however,  thought  he  was 

*  Gibs.  822  ;  Wats.  c.  4.  *  3  Burn's  £.  L. ;  Godolph,  Abr.  261. 

*  Htyei  t.  Eut$r  ColUg;  12  Vesey,  346.  »  Ibid.  343. 
b  Gibs.  822 ;  1  Still.  334 ;  3  Barn's  E.  L. 
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Other  opinions 
on  the  tame 
subject. 


Possible  mode 
of  resigning 
without  leave 
from  or  accept* 
ance  by  the 
bishop. 


compellable  by  mandamus,  if  he  did  not  show  sufficient 
cause :  Lord  Thurlow  seemed  to  be  of  opinion  he  could 
not  be  compelled,  particularly  by  mandamus,  from  which 
there  is  no  appeal  or  writ  of  error :  another  judge  observed, 
that  if  he  could  not  be  compelled,  he  might  prevent  any 
incumbent  from  accepting  an  Irish  bishopric,  as  no  one 
can  take  that  until  he  has  resigned  all  his  benefices  in 
England.6 

In  a  case  in  1775  it  is  reported  to  have  been  said  by  the 
Lord  Chancellor,  that  it  was  in  the  power  of  the  ordinary 
to  accept  or  refuse  a  resignation.*1 

And  so  in  the  case  of  Heskett  v.  Gray,  mentioned  in 
Dr.  Burn's  work,  where  a  general  bond  of  resignation  was 
put  in  suit,  and  the  defendant  pleaded  that  he  offered  to 
resign,  but  the  ordinary  would  not  accept  the  resignation, 
the  Court  of  King's  Bench  were  unanimously  of  opinion 
that  the  ordinary  is  a  judicial  officer,  and  is  intrusted  with  a 
judicial  power  to  accept  or  refuse  a  resignation  as  he  thinks 
proper,  and  judgment  was  given  for  the  plaintiff. 

And  in  a  case  before  the  Court  of  Chancery,  in  1806,  it 
appears  to  have  been  mentioned  in  the  argument  as  a  set- 
tled point  on  which  there  was  no  doubt,  that  the  bishop 
could  not  be  compelled  to  accept  a  resignation.6 

Lastly,  in  the  retrospective  act  of  7  &  8  Geo.  IV.,  which 
was  passed  to  protect  those  who  had  unconsciously  in- 
curred penalties  in  giving  and  taking  special  resignation 
bonds,  it  is  provided  that  nothing  in  that  act  snail  be 
deemed  compulsory  on  the  ordinary  to  accept  a  resigna- 
tion/ thereby  plainly  implying  that  but  for  the  act  it  would 
not  have  been  compulsory.  It  appears  therefore  that, 
notwithstanding  the  refusal  of  the  judges  to  answer  the 
question  put  to  them  in  the  case  of  The  Bishop  of  Lond<m 
v.  Fytche,  and  the  answer  of  one  of  them,  Defore  men- 
tioned, there  can  scarcely  exist  any  doubt  at  present  but 
that  a  bishop  may  at  pleasure,  and  without  any  cause 
assigned,  refuse  to  accept  a  resignation ;  and  if  the  ques- 
tion were  res  inteara,  it  might  be  a  strong  argument  in 
favour  of  his  having  such  power,  that  it  is  doubtful  who 
could  finally  judge  of  the  sufficiency  of  the  cause,  if  he 
were  bound  to  assign  one,  or  by  what  mode  he  might  be 
compelled  to  accept. 

It  may  however  be  here  observed,  that  the  recent  sta- 
tute of  1  &  2  Vict.  c.  106,  seems  to  have  introduced  a 
method  by  which  a  clergyman  desirous  of  resigning,  but 

c  See  3  Burn's  £.  L.  320,  note  to  8th  edition. 

d  Marchioness  of  Rockingham  v.  Griffith,  4  Bee.  Abr.  472. 

«  Htyet  v.  Exeter  Colltg*,  vide  ante,  *  Sect.  3. 
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whose  resignation  has  been  refused  by  the  bishop,  or  which 
it  is  supposed,  under  the  circumstances,  would  be  refused 
by  him  if  tendered,  might  in  some  cases  attain  his  end ; 
for,  if  he  could  get  presented  and  instituted  to  another 
living,  however  trifling  in  value,  contrary  to  that  act,  or 
which  could  not,  under  the  provisions  of  that  act,  be  tenable 
with  the  benefice  previously  held,  then  such  former  bene- 
fice, which  he  may  have  wished  to  resign,  will  be  and 
become  ipso  facto  void,  as  if  he  had  died  or  had  resigned 
the  same,  any  canon,  law,  usage  or  custom  to  the  contrary 
notwithstanding.8 

And  there  is  one  case  of  resignation  in  which  it  has  been  Excepted  case 
specially  enacted  that  the  ordinary  may  not  refuse  to  accept  jj  ^J!^  toP 
unless  on  good  and  sufficient  cause  to  be  shown  for  that  accept  roigna- 

Cpose ;  mis  is  where  a  special  bond  of  resignation  has  tion. 
n  given  in  such  manner  and  with  such  persons  named 
in  it  as  makes  it  good  and  valid,  according  to  the  last  sta- 
tute passed  for  that  purpose,  and  according  to  the  present 
state  of  the  law;h  and  it  may  be  observed  that  the  excep- 
tion in  such  a  case  tends  to  confirm  the  general  rule  as 
above  laid  down. 

But,  as  it  was  said  by  one  of  the  judges  in  the  case  of  What  resigna- 
Fletcher  v.  Lord  Sondes,  the  bishop  would  probably  neither  jjon*  are  allowed 
accept  nor  refuse  to  accept  a  resignation  unless  he  were   y  aw* 
satisfied  that  it  might  properly  be  done  according  to  law ; 
and  this  therefore  brings  us  to  the  consideration  of  what 
resignations  may  be  properly  accepted,  and  what  should 
be  considered  bad  and  illegal. 

In  the  first  place,  no  collateral  condition  can  be  annexed  No  condition 
to  a  resignation ;  the  words  being  pwrh,  sponti,  absoluti,  et  ma*}**  *n" 
simpliciter,  in  order  to  exclude  all  indirect  bargains  not  *** 
only  for  money  but  for  any  other  valuable  consideration : 
there  is  an  exception,  however,  where  the  resignation  is 
made  for  effecting  an  exchange ;  in  which  case  it  admits 
of  this  condition,  that  the  exchange  shall  take  full  effect1 

It  is  enacted  by  a  statute  of  31stE1iz.k  that  if  any  in-  Penalty  for  cor- 
cumbent  of  any  benefice  with  cure  of  souls  shall  corruptly  nlPl  J^f0*1*01^ 
resign  or  exchange  the  same,  or  corruptly  take  for  or  in 
respect  of  the  resigning  or  exchanging  the  same,  directly 
or  indirectly,  any  pension,  sum  of  money,  or  other  benefit 
whatsoever,  as  well  the  giver  as  the  taker  of  any  such  pen- 
sion, sum  of  money  or  other  benefit  corruptly,  shall  lose 
double  the  value  of  the  sum  so  given,  taken  or  had ;  half 
to  the  queen,  and  half  to  him  that  shall  sue  for  the  same 
in  any  of  her  majesty's  courts  of  record. 

I  1  &  2  Vict  c.  106, a.  11 ;  vide  ante,  "  Pluralities."  *  Vide  pott. 

I  Cruise,  Dig.  tit.  xxi.  75,  and  ante,  "  Exchange."  k  Cap.  6, ».  8. 
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Bonds  for  resig- 
nation. 


Early  evasions       Speaking  of  this  statute,  Degge  says,  "There  is  of  late 

of  this  statute.  a  practice  introduced  by  corrupt  patrons,  that,  if  not  early 
nipt  in  the  budding,  will  make  this  law  of  none  effect:  I 
mean,  the  taking  bonds  for  resignation.  This  practice 
took  its  rise  from  two  cases  in  Sir  O.  Croke's  Reports."1 
He  adds,  "  That  it  appears  by  both  these  cases  that  bonds 
taken  upon  prudent  and  just  ends  to  resign,  are  not  simo- 
niacal;  but  where  such  bonds  are  taken  upon  corrupt 
designs,  which  being  made  to  appear  by  any  subsequent 
practice,  it  is  clearly  simony,  as  if  the  bond  be  expressly 
to  pay  money ;  for  what  difference  is  there  between  a  bond 
expressly  to  take  money,  and  a  bond  to  resign,  which  is 
to  pay  money  ?  If  the  patron  say,  either  pay  me  my 
money  or  resign,  then  all  the  world  knows  in  such  a  case 
the  parson  must  pay  the  money  or  resign  and  be  undone; 
and  the  world  shall  not  persuade  me  that  those  reverend 
judges  that  gave  these  judgments  ever  intended  further; 
and  I  hope  that  those  reverend  judges  that  now  supply 
their  places  will  discontinue  and  discourage  such  prac- 
tices, that  tend  so  much  to  the  ruin  of  the  Church  and 
religion."  m 

It  bad  been  long  a  common  practice  for  patrons,  when 
they  presented  a  clerk  to  a  living,  to  take  a  bond  from 
him  in  a  sum  of  money,  conditioned  either  to  resign  the 
living  in  favour  of  a  particular  person,  as  a  son,  relation 

Special  bonds*  or  friend  of  the  patron,  whenever  such  son,  &c.  became 
capable  of  taking  the  living,  or  else  to  resign  generally 
upon  the  request  of  the  patron.  In  the  first  case  they 
were  called  special  bonds  of  resignation ;  and  until  a  recent 
determination,"  a  very  general  opinion  prevailed  that  thejr 

General  bonds,  were  valid.  In  the  second  case  they  were  called  general 
bonds  of  resignation,  and  were  never  approved  of  by  the 
bishops,  though  in  some  cases  held  to  be  valid  by  die 
courts  of  law  and  equity.  But  whenever  they  were  used 
for  the  purpose  of  obtaining  any  pecuniary  advantage  from 
the  person  presented,  the  Court  of  Chancery  always  inter- 
posed, and  granted  an  injunction  against  them.0 

Dr.  Watson  observes  that  general  bonds  of  resignation 
did  not  find  any  encouragement  from  the  Court  of  Chan- 
cery, which  relieved  the  incumbent,  and  would  not  oblige 
him  to  resign  or  to  pay  the  penalty  of  the  bond,  unless 
some  special  cause  were  shown  and  made  out  by  the  patron 
that  he  was  unqualified  to  hold  the  living,  or  guilty  oi  some 

1  Vide  Cro.  Jac.  48 ;  Cro.  Car.  180.  »  Degge,  43. 

n  Fletcher  v.  Lord  Sondes,  3  Bing.  t. 

•  Cruise,  Dig.  tiu  xxi.  c.  2, 78  j  12  Mod.  504 ;  HiUierd  ?,  StopUtm,  I  A*. 
Eq.86, 


Resignation 
bonds  not  fa- 
voured in  courts 
of  equity. 
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immorality  or  irregularity  which  was  a  sufficient  cause 
of  deprivation,  or  at  least  that  he  was  non-resident  and 
neglected  his  duty.p 

These  evasions  of  the  statute  of  Elizabeth  appear,  never-  General  aod 
theless,  to  have  been  upheld  in  Westminster  Hall,  until  J8?'"*!1?!!*1 
the  House  of  Lords,  in  two  several  decrees,  which  appear  by  theHoiu« 
to  have  been  most  folly  considered,  determined,  first,  that  of  Lords, 
general  bonds  of  resignation,  and  afterwards  that  special 
bonds  also,  were  illegal. 

The  rectory  of  the  parish  church  of  Woodham  Walton,  General  bonds 
in  the  diocese  of  London,  becoming  vacant,q  Mr.  Fytche,  for  resignation, 
the  patron,  presented  his  clerk,  the  Rev.  Mr.  Eyre,  to  the  The  case  of 
bishop  for  institution;  the  bishoo,  being  informed  that  ^fjC^t." 
Mr.  Eyre  had  given  his  patron  a  Dond  in  a  large  penalty 
to  resign  the  said  rectory  at  any  time  upon  his  request, 
and  Mr.  Eyre  acknowledging  that  he  had  given  such  a 
bond,  the  bishop  refused  to  institute  him  to  the  living. 
Mr.  Fytche  brought  a  quare  impedit  against  the  bishop, 
to  which  he  pleaded  two  pleas  :  1.  That  the  living  was  a 
benefice  with  cure  of  souls,  and  that  the  clerk  had  given 
a  bond  to  the  patron  in  the  penalty  of  3,000/.  to  resign  at 
any  time  upon  the  request  of  the  patron,  whereby  the  pre- 
sentation became  void  in  law ;  2.  That  the  living  was  a 
benefice  with  cure  of  souls,  and  that,  for  the  purpose  of 
investing  the  patron  with  an  undue  influence  over  the 
clerk,  it  was  agreed  that  the  clerk  should,  in  consideration 
of  the  presentation,  become  bound  to  the  patron  in  a  bond 
as  aforesaid,  which  was  accordingly  done. 

Mr.  Fytche  demurred  to  both  these  pleas.  The  bishop, 
having  joined  in  demurrer,  judgment  was  given  by  the 
Court  of  Common  Pleas  for  the  patron,  and  affirmed  by 
the  Court  of  King's  Bench. 

Upon  a  writ  of  error  in  the  House  of  Lords,  it  was  con- 
tended, on  the  part  of  the  bishop,  that  although  there  were 
several  adjudged  cases  upon  the  subject  of  general  bonds 
of  resignation,  none  of  them  had  arisen  in  the  said  form,  or 
between  parties  acting  in  the  same  capacity,  and  other 
circumstances  similar  to  the  present ;  therefore  they  ought 
not  to  be  considered  as  precedents  by  which  this  case  was 
to  be  determined.  That  the  bishop  or  ordinary  was  autho- 
rized by  law  to  judge  in  the  first  instance  of  the  fitness  or 
unfitness  of  the  person  presented  to  him  for  institution ; 
and  the  appellant  had,  in  this  instance,  exercised  his  autho- 
rity according  to  law.  That  it  was  in  the  power  of  the 
patron,  by  means  of  a  general  bond,  to  establish  two  modes 

p  Wat&  C  l»  30 

*  Bithop  of  London  ▼.  Fytehe,  Bro.  P.  C.211 ;  1  East,  486. 


Digitized  by 


Google 


572  HOW  BENEFICE  OR  PROFITS  MAT  BE  LOST. 

of  selling  a  vacant  living,  which  was  simony;  either  of 
which  was  equally  certain  and  infallible.  1.  The  parties 
might  make  the  penalty  in  the  bond  adequate  to  the  price 
of  the  living.  The  presentee,  when  instituted,  might  refose 
to  resign,  and  pay  the  penalty  without  any  suit,  or  might 
make  known  the  execution  of  the  bond,  and  then  tender  re- 
signation to  the  bishop ;  which  the  bishop,  under  those  cir- 
cumstances, would  probably  refuse.  Upon  his  refusal,  the 
bond  might  be  put  m  suit,  and  thus  also,  by  a  circuity,  the 
penalty  might  be  paid  as  the  price  of  the  living. 

The  second  mode  of  selling  a  living  which  was  vacant, 
through  the  medium  of  a  general  bond  of  resignation,  was 
eaually  obvious  and  practicable.  The  penalty  of  the  bond 
of  resignation  might  be  made  excessive,  much  above  the 
real  value  of  the  living ;  the  patron  might,  during  the  in- 
cumbency of  the  presentee  who  executed  the  bond  to  resign, 
sell  the  next  turn  or  right  of  presentation  at  an  advanced 
price,  and,  after  such  sale,  require  the  incumbent  to  resign 
in  terms  of  his  bond.  By  this  means,  the  first  presentation 
would  be  fictitious ;  and  the  sale  of  the  second  presenta- 
tion, though  made  under  the  pretence  of  selling  a  right  of 
presentation  to  a  full  benefice,  would  in  reality  be  the  sale 
of  a  vacant  living.     That  a  general  bond  to  resign  put  the 

!>erson  who  entered  into  such  bond  under  the  power  of  the 
ay  patron,  instead  of  being  under  the  authority  of  the 
bishop,  to  whom  he  swears  canonical  obedience,  and  whom 
by  law  he  was  obliged  to  obey;  and  was  thus,  contrary  to 
good  policy,  creating  an  influence  which  tended  to  subvert 
ecclesiastical  discipline  and  subordination.  That  general 
bonds  of  resignation  were  contrary  to  law,  by  altering  the 
tenure  of  the  office  of  a  beneficed  clergyman ;  for  everv 
benefice  being  an  office  for  life,  the  patron  could  grant  it 
only  for  life.  He  could  not  grant  it  for  years,  he  could  not 
grant  it  at  the  will  of  himself,  for  such  grant  in  direct  terms 
would  be  void,  as  contrary  to  the  very  tenure  of  the  office. 
Where  there  was  a  general  bond  of  resignation  entered 
into,  the  same  alteration  of  the  tenure  was  effected  by 
circuity.  The  patron  granted,  and  the  presentee  accepted, 
at  the  will  of  the  patron,  that  benefice  which  the  law  in- 
tended to  be  conferred  and  holden  for  life. 

That  although  a  court  of  equity  would  grant  relief  in 
case  the  patron  made  an  improper  use  of  a  general  bond  to 
resign,  yet,  from  the  extreme  difficulty  of  discovering  the 
real  purpose  for  which  it  was  used,  it  could  seldom  be  pos- 
sible to  procure  such  relief,  or  to  guard,  by  that  means, 
against  the  consequences  that  follow  from  such  bonds 
being  tolerated.    The  bad  purpose,  not  being  discovered, 
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could  not  be  prevented  but  by  a  solemn  decision,  that 
general  bonds  of  resignation  were  illegal.  That  a  general 
Bond  of  resignation  puts  it  in  a  great  measure  in  the  patron's 
power  to  convert  a  part  of  the  profits  of  the  living  to  his 
own  use,  and  absolutely  puts  it  in  the  power  of  patron  and 
incumbent  together  to  make  such  partition  of  them  as 
they  can  agree  upon,  whereby  the  revenues  of  the  church 
may  be  alienated ;  and  that  a  general  bond  of  resignation 
was  an  assurance  of  profit  or  benefit  to  the  patron,  and 
therefore  contrary  to  the  stat.  31  Eliz.  c.  6,  and  inconsistent 
with  the  oath  of  simony. 

On  behalf  of  the  defendant  in  error,  it  was  said  that  this 
was  a  new  attempt  to  question  the  settled  law  of  the  land ; 
namely,  whether  a  bond  given  by  the  presentee  to  the 
patron,  with  a  condition  to  resign  upon  request,  which  was 
termed  a  general  resignation  bond,  simple,  and  unattended 
with  any  other  fact  or  circumstance,  was  corrupt,  simo- 
niacal,  and  against  the  statute  of  Elizabeth.    This  had 
been  questioned,  and  repeatedly  determined  in  Westminster 
Hall  to  be  legal,  and  not  simoniacal ;  and  it  was  looked 
upon  to  be  so  well  settled  and  established,  that  in  Hesketh 
v.  Gray,  28  Geo.  II.,  the  court  would  not  suffer  the  counsel 
to  argue  against  the  validity  of  such  a  bond.     But  such  a 
bond  might  be  abused;   it  might  be  corrupt,  simoniacal, 
and  against  the  statute ;  it  might  be  given  upon  a  preceding 
stipulation  of  gain,  &c. ;  or,  after  it  was  innocently  given, 
it  might  be  used  by  the  obligee  for  the  purpose  of  with- 
holding tithes,  or  deriving  some  pecuniary  advantage  to 
himself.     And  if  there  were  only  grounds  to  suspect  such 
practices,  a  bill  might  be  filed  for  a  discovery ;  and  it  was 
admitted,  that  when  such  illegal  facts  were  alleged  and 
proved,  such  a  bond  could  not  be  enforced  in  a  court  of 
justice.     But  the  courts  of  justice  never  interfered  with 
possibilities.     They  never  interfered  but  when  such  abuse 
appeared,  and  was  specified  and  alleged  in  the  pleadings, 
in  order  to  be  proved,  if  denied.     That  the  bishop  in  this 
case  was  precisely  in  the  same  predicament  with  the  clerk 
in  all  the  other  cases ;  he  had  the  same  advantage  of  filing 
a  bill  for  a  discovery  of  such  illegal  fact,  and  of  pleading 
it  when  he  had  so  discovered  it;  and  he  had  it  in  the  pre- 
sent case. 

But  the  bond  in  the  present  case  was  a  mere  simple  re- 
signation bond,  unattended  with  any  such  illegal  circum- 
stance ;  every  such  circumstance,  suggested  by  a  bill  for  a 
discovery,  had  been  denied ;  no  such  abuse  was  specified 
in  the  first  plea ;  and  therefore  the  cause  therein  alleged  by 
the  bishop  was  not  sufficient  for  him  to  refuse  the  clerk. 


Digitized  by 


Google 


574  HOW  BENEFICE  OR  PHOFITS  MAY  BE  LOST. 


That  the  same  reasoning  might  be  applied  to  the  second 

Elea,  the  possible  abuse  of  such  a  bond :  viz.  that  he  would 
ave  acquired,  and  had  undue  influence,  power,  and  control 
over  the  clerk,  if  he  had  admitted  him ;  so  also  as  to  the 
unfitness  of  the  clerk.  But  in  order  for  the  courts  to  inter- 
fere, the  undue  influence  must  have  happened ;  it  must  then 
be  specified  and  alleged  in  the  plea,  in  order  for  the  court 
of  justice  to  interfere :  the  unfitness,  in  like  manner,  most 
be  specified  and  alleged,  in  order  to  be  proved.  But  the 
bond  in  the  present  case  was  unattended  with  any  such 
circumstance,  and  therefore  neither  any  undue  influence  or 
unfitness  was  specified  in  the  second  plea  to  have  attended 
the  presentation ;  consequently,  the  cause  here  alleged  was 
not  sufficient  for  the  bishop  to  refuse  the  clerk. 

As  to  the  propriety  of  specifying  the  unfitness,  it  might 
be  observed,  that  the  judgment  of  the  bishop  was  subject 
to  review ;  he  could  not  refuse  ad  libitum,  he  must  assign 
his  cause  for  refusal ;  for  every  fact  of  unfitness  might  be 
questioned,  and  tried  in  a  temporal  court,  except  literature; 
and  that  was  subject  to  the  review  of  the  metropolitan/ 
Upon  the  whole,  there  was  no  fact  alleged  in  the  pleadings 
of  illegal  use  in  giving  the  bond,  or  of  undue  influence  or 
unfitness  in  the  clerk  to  be  admitted,  &c,  besides  the 
mere  naked  giving  of  the  bond ;  wherefore  it  was  hoped 
the  judgment  of  the  Court  of  King's  Bench  would  be 
affirmed. 

After  hearing  counsel  on  this  case,  several  questions 
were  put  to  the  judges,  seven  of  whom  were  of  opinion  that 
the  bond  was  good  and  valid,  and  the  eighth  (Mr.  Baron 
Eyre)  that  it  was  illegal.  A  debate  and  division  of  the 
house  ensued*  when,  mere  appearing  to  be  for  reversing 
the  judgment  nineteen,  among  whom  were  all  the  bishops 
present,  and  against  it  eighteen ;  it  was  ordered  that  the 
judgment  given  in  the  Court  of  King's  Bench,  affirming  a 
judgment  given  in  the  Court  of  Common  Pleas,  should  be 
reversed.8 
Remark  of  The  decision  of  this  case  appears  to  have  been  against 

Park,  J.  upon  the  strong  opinions  of  Westminster  Hall ;  and  Park,  J. 
the  abo? e  case,  ^j^  Qf  ^  jn  giyjng  his  opinion  in  the  House  of  Lords  in  the 
case  of  Fletcher  v.  Lard  Sondes,  "  I  am  old  enough  in 
Westminster  Hall  to  remember  that  the  decision  of  that 
case  created  a  great  sensation  in  the  profession :"  in  feet, 
the  practice  of  giving  general  bonds  had  long  prevailed, 
and  had  been  considered  legal. 

'  Vide  ante,  "  Institution." 

*  There  has  probably  never  been  a  case  in  which  a  double  decision  of  tst 
courts  below,  supported  by  the  opinion  of  so  large  a  majority  of  the  judges,  •*> 
been  reversed  by  so  inconsiderable  a  majority  in  the  House  of  Lords. 
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Although,  therefore,  in  consequence  of  this  determina-  Unwillingness 
tion,  general  bonds  of  resignation  were  deemed  illegal  and  of  lhe  c^urts  to 
Toid,  the  courts  of  law  did  not  seem  disposed  to  condemn  Jbo»!f  decision, 
bonds  of  resignation,  unless  they  were  exactly  similar  to 
that  which  was  held  unlawful  in  the  above  case. 

Thus  in  a  subsequent  case,  which  was  an  action  on  a  And  subsequent 
bond  given  by  the  defendant  on  his  appointment  to  the  C0Ijtrw3! de; 
curacy  of  the  free  chapel  of  Wormhill,  in  the  county  of  courS^bSow! 
Derby,  which,  after  reciting  that  the  defendant  had  agreed 
to  be  constantly  and  duly  resident  at  the  curacy  house 
there,  and  in  default  of  such  residence  to  resign  and  de- 
liver up  the  curacy  within  one  month  after  request  or 
notice  in  writing  left  at  the  curacy  house,  so  that  the 
patron  might  present  anew,  was  conditioned  for  such  re- 
signation in  default  of  such  constant  and  due  residence, 
(so  that  the  patron  (obligee)  might  present  anew,  dis- 
charged of  all  charges  and  incumbrances  done  and  suf- 
fered by  the  obligor,)  and  for  the  not  committing  waste 
or  dilapidation  upon  the  houses  or  lands  belonging  to  the 
curacy,— Lord  Kenyon  said,  "  I  cannot  bring  myself  to  en- 
tertain a  doubt  on  this  case.    It  has  been  argued  that  the 
patron's  right  of  presentation  is  a  mere  trust ;  it  is  so  to 
some  purposes,  but  not  to  all.     It  is  a  trust  coupled  with 
an  interest;  for  it  is  a  subject  of  conveyance,  witn  a  valu- 
able consideration,  which  is  not  the  case  with  a  naked 
trust     As  soon  as  the  defendant  was  presented  to  the 
living,  he  was  bound  to  take  upon  himself  all  the  duties 
of  an  incumbent,  to  reside  on  the  living,  to  take  upon  him 
the  cure  of  souls,  and  to  keep  the  house  in  proper  repair. 
Now  this  bond  was  entered  into  for  the  purpose  of  securing 
a  pefbrmance  of  all  those  duties,  which  by  law,  and  with- 
out the  bond,  he  was  bound  to  discharge.    I  avoid  saying  Opinion  of 
anything  respecting  the  case  of  The  Bishop  of  London  v.  Lord  Kenyon 
Fvtche  ;  when  that  question  comes  again  before  the  House  °^e  above 
of  Lords,  they  will,  I  have  no  doubt,  review  the  former 
decision,  if  it  should  become  necessary.     It  is  sufficient 
for  me,  in  deciding  the  present  case,  to  say  it  cannot  be 
governed  by  that;  for  here  the  plaintiff  does  not  call  for 
the  resignation  of  the  incumbent,  but  merely  for  a  per- 
formance of  those  duties  which,  in  morality,  religion  and 
law,  he  ought  to  do.     I  am,  therefore,  clearly  of  opinion 
that  a  bond  for  the  performance  of  these  duties  is  not 
illegal/'     And  Mr.  Justice  Buller  says,  in  the  same  case, 
"  I  cannot  find  any  immorality  or  illegality  in  this  bond. 
It  is  the  duty  of  an  incumbent  to  reside  on. his  living,  and 
to  be  regular  in  the  discharge  of  his  duty.    Now  this  bond 


Digitized  by 


Google 


576 


HOW  BENEFICE  OR  PROFITS  MAT  BE  LOST. 


Special  bonds 
of  resignation 
upheld  for  a 


Arguments  of 
the  judges  for 
and  against 
special  bonds 
of  resignation. 


requires  nothing  more;  it  only  requires  him  to  do  what 
the  law  would  have  compelled  him  to  do  without  it."* 

And  again,  in  a  subsequent  case,  where  a  clerk  had 
given  a  bond  to  the  patron  on  the  presentation,  on  con- 
dition to  reside  on  the  living,  and  to  resign  if  the  patron's 
son  became  capable  and  desirous  of  taking  the  living,  and 
also  to  keep  the  rectory  house  and  chancel  in  repair,  the 
Court  of  King's  Bench,  in  an  action  of  debt  on  this  bond, 
understanding  that  it  was  intended  to  carry  the  case  up  to 
the  House  of  Lords,  gave  judgment  for  the  plaintiff  with- 
out any  argument ;  saving,  that  as  this  was  not  precisely 
similar  to  the  case  of  The  Bishop  of  London  v.  Fi/tck, 
they  were  bound  by  the  established  series  of  precedents.1 

And  a  distinction  appears  to  have  been  introduced,  pro- 
bably immediately  after  the  above  decision  in  Bishop  of 
London  v.  Fytche,  between  general  and  special  bonds  of  re- 
signation ;  and  the  courts,  by  a  series  of  decisions,  seemed 
to  have  settled  that,  although  bonds  and  other  assurances 
for  general  resignation  might  be  void,  yet  that  they  were 
valia  when  given  for  securing  the  resignation  of  ecclesias- 
tical preferments  in  favour  of  specified  individuals. 

But,  in  the  year  1826,  a  case  upon  this  point  was  carried 
up  to  the  House  of  Lords,x  in  which  the  opinion  of  the 
judges  was  requested ;  and  as  they  differed,  each  judge 
delivered  his  opinion  separately. 

Those  who  were  in  favour  of  the  legality  of  such  bonds 
seem  to  have  been  influenced  principally  by  the  cases  pre- 
viously decided ;  Gaselee,  J.,  stating  that  he  had  cautiously 
abstained  from  entering  into  the  question  how  far  such 
bonds  were  or  were  not  consistent  with  public  policy,  be- 
cause the  case  was  not  new,  and  that  as  such  bonds  had 
been  held  good  for  centuries,  it  was  too  late  to  consider 
that  question  in  a  court  of  law ;  and  that  the  practice  had 
too  long  prevailed,  and  had  been  too  often  recognised  as 
legjal,  to  permit  it  to  be  altered  by  any  other  than  legis- 
lative authority. 

The  majority,  on  the  other  hand,  who  were  against  the 
legality  of  such  bonds,  treated  the  case  as  if  it  were  within 
all  the  mischief  which  the  decision  in  The  Bishop  of  Lo** 
don  v.  Fytche  was  intended  to  prevent;  that  it  was  an 
instrument,  the  result  of  barter  and  contract  between  the 
obligor  and  obligee ;  that  it  would  be  easy  to  make  sucb 
a  species  of  contract  the  means  of  selling  an  advowson 
dunng  a  vacancy,  as  in  a  possible  case  thus  stated  by 

*  Bagthaw  v.  Botelley,  4  T.  R.  78. 

*  Partridge  v.  Whiston,  4  T.  II.  369. 

*  Fletcher  v.  Lord  Sondee,  3  Bing.  501. 
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Hullock,  B. :  "  The  value  of  the  living  is  calculated,  a  bond 
is  given  for  the  amount,  conditioned  to  be  void  on  request, 
when  a  certain  specified  individual  has  become  capable  of 
taking  the  living.   That  event  happens  almost  immediately, 
by  the  insertion  of  a  person,  who  if  he  lived  would,  within 
a  very  few  months,  become  capable  of  holding  an  eccle- 
siastical benefice.  The  incumbent  is  called  on  to  resign ;  he 
refuses,  but  prevents  a  suit  on  the  bond  by  paying  to  the 
obligee  the  amount  of  the  penalty ;  would  such  a  proceed- 
ing, legal,  if  this  bond  be  legal,  operate  a  benefit  to  the  pa- 
tron for  and  in  respect  of  his  presentation  ?    But,  whether 
the  money  or  the  resignation  of  the  living  is  obtained,  the 
obligee  acquires  to  himself  a  benefit,  in  every  sense  of  that 
word,  for  his  presentation."    Or,  as  Park,  J.,  said  to  the  Opinion  of 
same  effect,  "  I  am  at  a  loss  to  apprehend  any  case  of  a  Park,  J. 
bond  of  resignation,  general  or  special,  which  is  not  a  profit 
or  a  benefit.    Even  in  the  case,  most  highly  to  be  favoured, 
by  (of?)  a  parent,  and  perhaps  the  least  guilty  of  all,  a  bond 
to  resign  in  favour  of  a  son,  is  that  not  a  benefit  ?    Suppose 
the  son  twenty-one,  and  the  father  allows  him  400/.  per 
annum  till  he  is  of  the  canonical  age  of  twenty-four,  and 
that  the  living  he  intends  for  him  falls  vacant,  and  he  fills  it 
up  for  three  years,  taking  a  bond  in  12,000/.,  then  to  resign 
in  favour  of  his  son.     If  the  incumbent  resign,  the  patron 
puts  his  son  into  a  living,  perhaps  of  8007.  a-year,  and 
derives  the  benefit  from  saving  his  own  allowance  of  400/.; 
or,  if  the  incumbent  will  not  resign,  finding  the  living 
cheaply  purchased  for  12,000/.,  and  pays  the  penalty,  the 
patron  gets  all  that  money  to  settle  on  the  son,  and  thus, 
in  effect,  he  sold  a  void  presentation :  and,  depend  upon  it, 
my  lords,  that  if  these  special  bonds,  as  they  are  called, 
be  allowed,  you  will  have  every  device  put  on  foot,  by  art- 
ful, designing  and  acute  men  in  the  lower  department  of 
the  law,  to  evade  and  elude  the  wholesome  provisions  of 
this  statute,  and  render  it  a  dead  letter  on  the  statute  book. 
Indeed,  I  verily  believe  that  special  bonds  of  resignation, 
though  known,  never  came  into  very  general  use  till  after, 
and  were  a  contrivance  to  elude,  the  decision  in  Fytches 
case.     It  is  much  to  be  feared  that,  if  encouraged,  these 
special  bonds  will  be  given  as  if  intended  for  cases  of  resig- 
nation, but  will  be  a  mere  device,  between  a  needy  patron 
and  a  monied  incumbent,  to  pay  a  sum  of  money  in  two  or 
three  years,  as  the  apparent  penalty  for  not  resigning, 
when  it  never  was  intended  he  should,  but  only  in  this 
form  he  should  secure  a  fortune,  when  the  law  clearly 
would  not  permit  a  present  payment." 
And  it  was  further  urged,  that  the  effect  of  resignation 
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bonds,  general  or  special,  was  to  convert  that  office  which, 
by  presentation,  institution  and  induction,  becomes  an 
office  for  life,  and  in  which  the  rector  has  the  freehold, 
into  a  term  for  years,  of  a  longer  or  shorter  duration,  at  the 
pleasure  of  the  owner  of  the  advowson,  according  to  the 
object  he  has  in  view ;  and  that,  therefore,  any  contract, 
bond,  &c.  by  which  the  incumbent  undertakes  to  resign, 
being  inconsistent  with  his  actual  intention,  as  recognised 
by  law,  and  with  that  life  estate  which,  as  rector,  he  has 
in  his  living,  must  be  contrary  to  law. 

After  hearing  the  opinion  of  the  judges  and  that  of  the 
lord  chancellor,  the  House  of  Lords  formally  decided  to 
the  effect  that  all  bonds  for  resignation,  special  as  well  as 
general,  were  simoniacal  and  illegal. 

The  lord  chancellor  observed,  that  the  decision  would 
come  by  surprise  and  bear  harshly  on  many  patrons  and 
incumbents,  and  suggested  that  those  who  had  committed 
themselves  by  such  bonds  should  be  indemnified  from  the 
penalties  to  which  they  were  liable  for  what  had  been  de- 
clared simony ;  whereupon  the  Archbishop  of  Canterbury 
expressed  his  concurrence  with  the  lord  chancellor,  and  im- 
mediately moved  a  bill,  to  have  a  retrospective  operation 
for  the  purpose  of  protecting  certain  special  resignation 
bonds  which  had  been  made  previously  to  that  time,  and 
for  exempting  patrons  and  incumbents  from  the  penalties 
to  which,  from  an  erroneous  impression  of  the  law,  they 
might  have  exposed  themselves.  This  bill  subsequently 
passed  into  an  act,7  which,  reciting  that  spiritual  persons 
and  patrons,  and  other  persons,  would  suffer  great  hardship 
and  detriment  unless  they  be  relieved  from  the  penalties  to 
which  they  had,  by  acting  erroneously,  but  not  wilfully, 
rendered  themselves  liable,  provided  that  no  presentation 
to  any  spiritual  person,  &c.  before  the  9th  of  April,  1837, 
nor  any  admission,  institution,  &c.  should  be  void  by  reason 
of  any  engagement  entered  into  by  such  spiritual  person 
or  any  other  person  or  persons,  to  or  with  the  patron  of 
a  spiritual  office,  for  the  resignation  of  the  same,  to  the 
intent  manifested  by  the  terms  of  such  engagement,  that 
some  person,  or  one  of  two  persons,  specially  named  of 
described  therein,  should  be  presented  &c.  to  such  spiritual 
office,  or  that  the  same  should  be  given  to  him,  or  for  the 
resignation  thereof,  upon  notice  or  request  or  otherwise, 
when  a  person,  or  one  of  two  persons,  so  specially  named 
or  described,  should  become  qualified  by  age  or  otherwise 
to  take  the  same ;  and  that  the  parties  thereto  shall  not 
be  liable  to  penalties.* 

f  7&8Geo.4,c.  26.  *  7  &  Q  Goo.  4,  t.  26,  s.  1. 
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All  such  engagements  entered  into  bond  fide,  were 
therefore  declared  valid  and  effectual  in  law  ;a  and  it  was 
also  declared,  that  where  any  spiritual  office  is  resigned, 
pursuant  to  any  such  engagement,  and  the  person,  or  one 
of  the  two  persons  so  specially  named  or  described  therein, 
shall  not  be  presented,  &c.  within  six  calendar  months 
next  after  such  resignation,  such  resignation  shall  be  void, 
and  the  spiritual  person  who  shall  have  so  resigned,  shall, 
without  any  act  or  form,  and  as  if  such  resignation  had  not 
been  made,  be  deemed  and  taken,  to  all  intents  and  pur- 
poses, to  be  and  to  have  continued  the  incumbent  actually 
in  possession,  notwithstanding  such  resignation,  and  al- 
though within  the  said  six  months  any  other  person  may 
have  been  presented,  &c.  thereto,  provided  such  person  so 
resigning  snail  not,  bv  reason  of  any  other  act  or  thing, 
have  become  disqualified  to  bold  the  same.b 

This  act,  as  we  have  observed,  was  intended  to  have  a  Present  state  of 
retrospective  operation  only ;  but  in  the  following  year  an  *he  Iaw- 
act6  was  passed,  which,  to  a  certain  extent,  alters  the  Special ^rag*** 
effect  of  the  decision  of  the  House  of  Lords,  and  by  which  l^eT^11 
bonds  for  resignation  are  made  legal  in  the  following  par- 
ticular cases. 

Every  engagement  by  promise,  grant,  agreement  or 
covenant,  which  shall  be  really  and  Bond  fide  made,  given 
or  entered  into,  for  the  resignation  of  any  spiritual  office, 
being  a  benefice  with  cure  of  souls,  dignity,  prebend  or 
living  ecclesiastical,  to  the  intent  and  purpose,  to  be  ma- 
nifested by  the  terms  of  such  engagement,  that  any  one  One  or  two 
person  whosoever,  to  be  specially  named  and  described  J^"*]^,^ 
therein,  or  one  of  two  persons  to  be  specially  named,  iJthebond. 
being  such  as  after  mentioned,  shall  be  presented,  &c.  to 
such  spiritual  office,  or  that  the  same  snail  be  given  or 
bestowed  to  or  upon  him,  shall  be  good,  valid  and  ef- 
fectual in  the  law  to  all  intents,  &c,  and  the  performance 
of  the  same  may  be  enforced  in  equity:  provided,  that  If  entered  into 
such  engagement  shall  be  so  entered  into  before  the  pre-  bcfo^the  P1** 
sentation,  &c.  of  the  party  so  entering  into  the  same  as  8en    on' 
aforesaid/ 

The  two  persons  to  be  specially  named,  shall  each  of 
them   be,  either  by  blood   or  marriage,   an  uncle,  son,  And  if  such 
grandson,  brother,  nephew  or  grand  nephew  of  the  patron,  ^th^ceruia 
or  of  one  of  the  patrons  of  such  spiritual  office,  not  being  degrees  of  re- 
merely  a  trustee  or  trustees  of  the  patronage  of  the  same,  lationship  to  the 
or  of  the  person,  or  of  one  of  the  persons  for  whom  the  Patron* 
patron  or  patrons  shall  be  a  trustee  or  trustees,  or  of  the 
person,  or  of  one  of  the  persons  by  whose  direction  such 
*  Sect.  2.  b  Sect.  4.  «9  Geo.  4,  c  94.      *  Sect  1. 
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presentation,  &c.  shall  be  intended  to  be  made,  or  of  any 
married  woman,  whose  husband,  in  her  right,  shall  be  the 
patron  or  one  of  the  patrons  of  such  spiritual  office,  or  of 
any  other  person  in  whose  right  such  presentation,  tc. 
shall  be  intended  to  be  made.6 

No  presentation,  &c,  nor  any  admission,  &c,  shall  be 
void  by  reason  of  any  such  engagement,  by  any  spiritual 
persons  or  others,  to  or  with  patrons  or  others,  and  his 
majesty  shall  not  present  or  collate,  or  give  or  bestow 
such  spiritual  office,  by  reason  of  any  such  engagement; 
and  such  spiritual  persons  or  patrons  shall  not  be  subject 
to  any  penalties  or  forfeitures,  or  to  any  prosecution  or 
other  proceeding,  by  reason  of  having  made  such  engage- 
ment/ 

In  order  to  bring  any  engagement  within  the  operation 
and  protection  of  the  act,  one  part  of  tbe  deed,  instru- 
ment or  writing,  by  which  such  engagement  shall  be 
made,  given  or  entered  into,  shall,  within  two  calendar 
months  next  after  the  date  thereof,  be  deposited  in  the 
office  of  the  registrar  of  the  diocese  wherein  the  benefice, 
&c.  shall  be  locally  situate  :  in  the  cases  of  benefices,  ic 
within  peculiars,  to  be  deposited  with  the  registrar  of  the 
peculiar  jurisdiction. 

Such  registrars  shall  respectively  deposit  and  preserve 
the  same,  and  shall  give  and  sign  a  certificate  of  such 
deposit  thereof. 

Every  such  deed  shall  be  produced  at  all  proper  and 
usual  hours  at  such  registry,  to  every  person  applying  to 
inspect  the  same. 

An  office  copy  of  such  deed,  &c,  certified  under  the 
hand  of  the  registrar  (which  copy  so  certified,  tbe  registrar 
shall  in  all  cases  grant  to  persons  applying  for  the  same), 
shall  be  admitted  as  legal  evidence  thereof  in  all  courts 
whatsoever. 

Every  such  registrar  is  entitled  to  a  fee  of  two  shillings 
for  depositing  such  deed,  instrument  or  writing,  and  for 
certifying  such  deposit  thereof,  to  a  fee  of  one  shilling  for 
every  search  to  be  made  for  the  same,  and  to  a  fee  of  six- 
pence for  every  folio  of  seventy-two  words  of  each  cer- 
tified office  copy.8 

Every  resignation  to  be  made  in  pursuance  of  any  such 
agreement,  shall  refer  to  the  engagement  in  pursuance  of 
which  it  is  made,  and  state  the  name  of  the  person  for 
whose  benefit  it  is  made :  and  it  shall  not  be  lawful  for 
the  ordinary  to  refuse  such  resignation,  unless  upon  good 
and  sufficient  cause  to  be  shown  for  that  purpose.  Such 
•  Sect  2.  '  Sect.  3.  f  Sect.  4. 
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resignation  shall  not  be  valid  and  effectual,  except  for  the 

Eurpose  of  allowing  the  person  for  whose  benefit  it  shall 
e  made,  to  be  presented,  collated,  nominated  or  appointed 
to  the  spiritual  office  thereby  resigned,  and  shall  be  abso- 
lutely null  and  void,  unless  such  person  shall  be  presented, 
&c.  as  aforesaid,  within  six  calendar  months  next  after 
notice  of  such  resignation,  given  to  the  patron  of  such 
spiritual  office.h 

All  presentations,  collations,  gifts,  or  the  bestowing  of 
any  such  spiritual  office  by  the  king,  either  in  the  right  of  Act  extends 
the  crown  or  duchy  of  Lancaster;  by  archbishops,  bishops  only  to  private 
or  other  ecclesiastical  persons,  in  right  of  any  dignity,  office  Pat^on,• 
or  living ;  by  corporations  corporate  or  sole ;  by  any  other  in 
right  of  any  office  or  dignity ;  by  trustees  or  feoffees  for 
charitable  or  public  purposes ;  or  by  any  other  person  not 
entitled  to  the  patronage  of  such  spiritual  office,  as  private 
property;  are  excepted  from  the  operation  of  the  act.1 

Few  questions  of  equal  importance  have  been  regarded  Review  of  this 
with  sucn  diversity  of  opinion  by  the  ablest  lawyers  as  the  «*j«ct. 
present ;  and  there  has  been  scarcely  one  such  other  in- 
stance, where  the  settled  opinions  of  Westminster  Hall 
have  been  twice  successively  overthrown  by  the  decree  of 
our  highest  judicial  tribunal. 

It  seems  clear,  however,  that  special  bonds  of  resigna- 
tion, without  any  restrictions  as  to  the  parties  named  in 
them,  were  open  to  all  the  objections  upon  which  general 
bonds  of  resignation  had  been  held  bad.  That  the  decree 
of  the  House  of  Lords  in  the  case  of  Fytche  v.  The  Bishop 
of  London  was  intended  to  decide,  and  did  virtually  decide, 
the  whole  question ;  and  that  it  was  only  because  that 
decree  was  opposed  to  the  opinions  of  the  profession,  and 
because  many  may  have  thought  with  Lord  Kenyon,  "  that 
when  the  question  came  again  before  the  House  of  Lords, 
they  would  review  their  former  decision,,,k  that  the  dis- 
tinction between  general  and  special  resignation  bonds 
was  ever  allowed  to  be  set  up. 

The  question,  as  now  settled  by  legislative  enactment, 
does  not  appear  likely  to  be  again  disturbed.  Any  bond 
or  contract  to  resign,  except  in  the  cases  specified  in  the 
act,  is  not  only  so  far  illegal  as  to  be  incapable  of  being 
enforced,  but  makes  the  presentation  void  as  simoniacal ; 
and  subjects  the  parties  to  such  bond  or  contract  to  the 

Enalties  for  simony,  under  the  statute  of  31st  Elizabeth 
fore  mentioned.     But  there  is  nothing  which  makes  it 
illegal  for  a  clergyman  to  resign  his  living  at  any  time  in 
consequence  of  any  understanding  or  agreement,  not  com- 
*  SecU  6«  I  Sect  6.  k  Vide  Bagtkaw  v.  BotlUy,  ante, 
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pulsory,  with  the  patron ;  provided  the  bishop  is  willing 
to  accept  a  resignation  under  such  circumstances ;  or  the 
resignation  might,  perhaps,  in  such  a  case,  be  effected,  in 
the  manner  already  mentioned,  by  institution  to  a  second 
living. 


Deprivation. 

Causes  of, 
where  deter- 
minable. 


Section  3. 
Of  Deprivation,  Suspension  and  Degradation. 

These  three  subjects  here  named  may  be  conveniently 
considered  together  in  the  present  section.  For  suspen- 
sion in  the  usual  form,  ab  officio  et  a  beneficio,  is  in  fact 
temporary  deprivation,  white  suspension  ab  officio  would 
be  in  the  nature  of  a  temporary  degradation.  That  which 
would  be  equivalent  to  suspension  ab  officio,  may  be  en- 
forced where  there  is  no  benefice ;  as  in  the  case  of  curates, 
lecturers,  ministers  of  proprietary  or  other  chapels,  or,  in 
fact,  in  the  case  of  any  clergyman  who  may  be  enjoined 
by  the  bishop  not  to  officiate  in  his  diocese.  But  in  these 
cases,  the  mode  adopted  would  probably  be  revocation  of 
license  in  such  manner  as  we  have  mentioned  elsewhere. 
But  the  term  suspension  appears  to  have  been  very  gene- 
rally appropriated  to  cases  of  beneficed  clergymen,  sus- 
pended ab  officio  et  a  beneficio,  and  in  that  sense  we  shall 
consider  it  here  :  and  from  the  following  definition  of  de- 
privation by  Degge,  we  shall  see  that  that  also  is  confined 
to  cases  of  the  same  description. 

Deprivation,  he  says,  is  an  ecclesiastical  censure,  whereby 
a  clergyman  is  deprived  of  his  parsonage,  vicarage  or  other 
spiritual  promotion  or  dignity :  and  the  causes  of  such  de- 
privation are  properly  and  naturally  determinable  by  the 
ecclesiastical  laws  of  this  realm,  but  because  generally 
there  are  estates  of  freehold  dependant  upon  these  promo- 
tions and  dignities,  and  annexed  to  them  inseparably, 
which  rest  at  the  sole  determination  of  the  common  law, 
the  courts  of  common  law  do  sometimes  inspect  and  re- 
gulate the  proceedings  of  the  ecclesiastical  courts ;  and 
where  they  proceed  against  the  rules  of  law,  they  fre- 
quently prohibit  them  (especially  where  such  sentence  for 
any  offence  is  inflicted  by  act  of  parliament.)1 

Deprivation  is  said  to  be  called  by  the  canonists  by  the 
names  of  deposition,  degradation,  or  exauctoration,  but  in 
the  sense  in  which  we  here  consider  it,  it  is  different  from 
any  of  those,  for  those  would  be  the  removing  a  person  from 

1  Degge*  p.  l,  c.  9. 
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some  degree,  dignity ,  or  order  in  the  Church,  but  this  would 
be  the  depriring  him  of  his  ecclesiastical  preferments. 

Deprivation  may  be  with  or  without  sentence;    the  May  be  with 
cases  where  no  sentence  would  be  necessary  being  those  £[n^hout  un' 
where  it  is  declared  by  statute,  that  upon  the  doing  or 
omission  to  do  a  certain  act,  the  party  shall  be  ipso  facto 
deprived ;  and  these  appear  to  be  the  only  cases  where  a 
party  can  be  deprived  without  sentence ;  for  in  regard  to 
the  other  case  mentioned  in  the  books  of  a  layman  pre- 
sented to  a  benefice,  in  which  case  it  is  said  there  is  no 
need  of  a  sentence  of  deprivation,  it  would  seem  that  the 
word  deprivation  is  altogether  inapplicable;   for  as  the 
admission,  institution,  &c.  would  be  wholly  null  and  in* 
operative  in  law,  and  confer  no  right  or  interest,  there 
would  be  nothing  of  which  such  a  party  could  be  deprived. 
The  several  offences  for  which  it  has  been  declared  by 
statute  that  the  clergyman  shall  be  ipso  facto  deprived, 
will  be  found  under  the  different  heads  with  which  those 
offences  are  connected,  but  the  following  summary  of  them 
here  may  be  useful : 

Simony,  by  the  31st  Eliz.  c.  6.  Summary  of 

Reftising  to  use  the  Book  of  Common  Prayer,  c*™<?  fop 
or  speaking  or  preaching  anything  in  derogation  majfbade? 
thereof,  or  using  any  other  rite  or  ceremony,  and  privad  without 
being  twice  convicted  thereof,  by  2  &  3  Edw.  VI.  **<***• 
and  1  Eliz.  c.  2. 

Not  publicly  reading  the  Thirty- nine  Articles  of 
Religion  in  the  church  whereof  he  has  cure,  in  the 
time  of  common  prayer,  with  declaration  of  his  un- 
feigned assent  thereto,  within  two  months  after  in- 
duction, by  13  Eliz.  c.  12. 

Not  reading  the  morning  and  evening  prayer, 
and  declaring  his  unfeigned  consent  thereto,  ac- 
cording to  the  prescribed  form,  within  two  months 
after  actual  possession,  or,  in  case  of  impediment, 
within  one  month  after  such  impediment  removed, 
by  13  &  14  Car.  II.  c.  4. 

Not  subscribing  the  declaration  of  conformity  to 
the  Liturgy  of  the  Church  of  England,  and  not 
procuring  a  certificate  under  the  hand  and  seal  of 
the  ordinary,  who  is  required  to  make  the  same ; 
and  not  publicly  and  openly  reading  the  same, 
together  with  the  declaration  aforesaid,  upon  some 
Lord's  day,  within  three  months  then  next  follow- 
ing in  his  parish  church,  in  the  time  of  divine  ser- 
vice, by  13  &  14  Car.  II.  c.  4,  and  1  Will.  &  M. 
sese.  1,  c.  8. 
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Suspension  or 
deprivation  at 
discretion  of  the 
bishop  in  most 
cases. 

Exception. 


In  cases  of 
clergymen  ille- 
gally trading, 
deprivation  for 
third  offence  is 
not  at  the  dis- 
cretion of  the 
bishop. 


The  acceptance  of  a  second  preferment  or  bene- 
fice, contrary  to  the  provisions  of  the  act  for  pre- 
venting the  holding  benefices  in  plurality,  by  1  &  2 
Vict.  c.  106. 

If  the  benefice  of  any  spiritual  person  continues 
for  one  whole  year  under  sequestration,  issued  under 
the  act  1  &  2  Vict.  c.  106,  for  disobedience  to  the 
bishop's  monition,  requiring  such  person  to  reside 
on  his  benefice ;  or  if  such  spiritual  person,  under 
the  provisions  of  the  same  act,  incurs  two  such 
sequestrations  within  the  space  of  two  years,  such 
spiritual  person  is  deprived,  and  the  benefice  be- 
comes void,  by  1  &  2  Vict.  c.  106. 
The  cases  mentioned  above  do  not,  as  it  seems,  neces- 
sarily require  the  intervention  of  the  ecclesiastical  court, 
and  consequently  do  not  now  require  a  proceeding  under 
the  act  for  better  enforcing  church  discipline.     In  all  other 
cases  of  deprivation,  as  well  as  in  all  cases  of  suspension, 
it  is  necessary  that  there  should  be  a  regular  proceeding  * 
which  would  be  either  regulated  by  statute  in  the  parti- 
cular case,  or  if  there  was  no  particular  direction,  then  by 
a  proceeding  under  the  Church  Discipline  Act- 

For  almost  every  offence  for  which  sentence  of  depri- 
vation might  be  passed,  sentence  of  suspension  only  might 
be  substituted  by  the  bishop,  if  that  should  appear  to  him 
sufficient  to  meet  the  circumstances  of  the  case;  but  there 
are  some  particular  cases  for  which  the  punishment  of 
deprivation  appears  to  be  so  far  directed  by  statute,  as  to 
leave  no  discretion  to  the  bishop,  although  the  offending 
party  must  be  cited  before  him,  and  sentence  regularly 
passed. 

Thus  if  any  spiritual  person  shall  trade  or  deal  in  any 
manner  contrary  to  the  provisions  of  the  act  1  &  2  Vict 
c.  106,  it  shall  be  lawful  for  the  bishop  of  the  diocese, 
where  such  person  shall  hold  any  cathedral  preferment 
benefice,  curacy,  or  lectureship,  or  shall  be  licensed,  or 
otherwise  allowed  to  perform  the  duties  of  any  ecclesi- 
astical office  whatever,  to  cause  such  person  to  be  cited 
before  his  chancellor  or  other  competent  judge,  and  it 
shall  be  lawful  for  such  chancellor  or  other  judge,  on  proof 
in  due  course  of  law  of  such  trading,  to  suspend  such 
spiritual  person  for  his  first  offence,  for  such  time  not  ex- 
ceeding one  year,  as  to  such  judge  shall  seem  fit;  and  on 
proof,  in  like  manner,  before  such  or  any  other  competent 
ecclesiastical  judge,  of  a  second  offence  committed  by  such 
spiritual  person,  subsequent  to  such  sentence  of  suspen- 
sion, such  spiritual  person  shall,  for  such  second  offence, 
«  Gibs.  1046. 
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be  suspended  for  such  time  as  to  the  judge  shall  seem  fit; 
and  for  his  third  offence  be  deprived  ab  officio  et  beneficio; 
and  thereupon  it  shall  be  lawful  for  the  patron  or  patrons 
of  any  sucn  cathedral  preferment,  benefice,  lectureship,  or 
office,  to  make  donation,  or  to  present  or  nominate  to  the 
same,  as  if  the  person  so  deprived  were  actually  dead.0 

The  offences  for  which  sentence  of  suspension  or  depri-  Suspension  or 
vation  may  be  passed,  will  be  principally  found  spoken  of  ^^Jj^11  by 
under  those  subjects  with  which  such  offences  are  con- 
nected; the  following  are  the  principal  cases  that  have 
been  mentioned  by  statute,  or  which  have  occurred  in 
practice. 

The  advisedly  maintaining  or  affirming  any  doctrine  For  maintaining 
contrary  to  the  Thirty-nine  Articles,  and,  when  convened  doctriiieacon- 
before  the  bishop  or  commissioners,  persisting  therein,  and  n^  Ankle*?" 
being  thereof  lawfully  convicted.     This  is  mentioned  in 
the  13  of  Eliz.  c.  12,  and  was  the  offence  for  which  Mr. 
Stone  was  deprived  iu  the  case  of  the  King's  Procurator- 
General  v.  Stone,0  which  will  be  found  more  fully  men- 
tioned hereafter,  and  upon  which  occasion  Lord  Stowell 
mentioned  that  the  above  statute  was  far  from  obsolete, 
but  on  the  contrary  was  in  viridi  observantid  ;  and  in  that 
case  it  may  be  observed  that  Lord  Stowell  did  not  con- 
ceive he  had  the  power  to  pronounce  a  sentence  of  depri- 
vation, but  the  Bishop  of  London  came  into  court  for  that 
Eurpose,  and  the  sentence  of  deprivation  was  passed  by 
im. 

Drunkenness  after  monition,  incontinence,  gross  scan-  For  any  im- 
dal,  flying  from  justice,  disobedience  to  the  orders  and  mor^  conduct 
constitutions  made  for  the  government  of  the  Church,  con-  agiimt  the  laws 
viction  of  felony  in  a  temporal  court,  or  of  perjury  in  a  eccleaiaatical, 
temporal  or  ecclesiastical  court,  simony,  dilapidations,  are 
among  the  causes  of  suspension  or  deprivation  mentioned 
in  our  books  on  this  subjects     But  we  may  extend  these 
by  taking  the  words  of  the  Church  Discipline  Act,  which 
provides  for  the  proceedings  therein  mentioned  against 
any  clerk  in  holy  orders  of  the  United  Church  of  England 
and  Ireland,  who  may  be  charged  with  any  offence  against 
the  laws  ecclesiastical,  or  concerning  whom  there  may 
exist  scandal  or  evil  report,  as  having  offended  against  the 
said  laws.q 

But  in  all  these  cases,  unless  there  are  very  aggravating 
circumstances,  the  ecclesiastical  courts  have  been  inclined 
to  suspend  rather  than  deprive.  Suapenaion. 

a  1  &  2  Vict.  c.  106,  a.  31. 

•  1  Hagg.  Cona.  424.  p  See  2  Bnrn'a  E.  L.,  Deprivation* 

1  3  &  4  Vict.  c.  86,  i.  3. 
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In  one  case/  in  passing  sentence,  Sir  J.  Nicholl  alluded 
to  a  former  case,  in  which  a  clergyman  had  been  sus- 
pended for  two  years  for  drunkenness  and  profiineness, 
and  in  which  it  had  been  directed  that  at  the  end  of  thti 
a***1  "ISfi6 to  **me  be  skould  exliibit  a  certificate  from  those deqjpa 
ofgo^b^ t8  in  his  vicinitjr  of  good  behaviour  in  the  interim,  row  to 
viotir  to  be  pro-  the  suspension  itself  being  taken  off  or  relaxed.   The 
diced  before      learned  judge  expressed  his  approbation  of  such  a  coarse, 
sentence  re*       amj  jQ  ^  ^^^  ^^  ^}efore  ^im  pronounced  ft  decree  of 

suspension  for  three  years ;  and  following  the  same  coarse, 
directed  a  certificate  of  good  behariour  in  the  interim  to 
be  produced  prior  to  relaxation  of  the  sentence;  and  far- 
ther directed  a  copy  of  the  decree  to  be  transmitted  to  die 
consistorial  court  of  the  diocese,  in  order  that  such  seques- 
tration might  there  be  issued,  or  such  other  steps  taken  as 
the  exigency  of  the  case  might  require. 

It  does  not  appear  necessary  to  mention  other  cases  in 
which  suspension  or  deprivation  has  been  decreed,  for  it  k 
a  subject  on  which  the  bishop  will,  in  each  case  that  may 
come  before  him,  exercise  his  own  discretion  as  to  sus- 
pension or  deprivation,  or  the  length  of  time  for  which 
Suspension        suspension  may  be  decreed.     During  the  time  the  charge 
white  charge  is   against  the  accused  party  is  under  investigation,  the  bishos 
pen  1Dg*  may,  if  he  think  fit,  suspend  such  party  ob  officio,  until 

the  accusation  is  substantiated  or  disproved,  but  this  cannot 
be  enforced  until  the  expiration  or  fourteen  days  afar 
notice  to  that  effect  served  on  the  accused  party.    Thfc 
kind  of  suspension  has  been  already  folly  spoken  of  under 
the  subject  of  Church  Discipline.5 
By  the  canon         By  canon  122,  sentence  against  a  minister  of  depri* 
deW  Vado^w  TOtion  from  h*8  living  sha11  te  pronounced  by  the  bishop 
to  ^TpKH11  W     only,  with  the  assistance  of  his  chancellor  and  dean  {i 
nounced  by       they  conveniently  may  be  had),  and  some  of  the  preben* 
bishop.  daries,  if  the  court  be  kept  near  the  cathedral  church,  or 

of  the  archdeacon,  if  he  may  be  had  conveniently,  and  two 
other  at  least  grave  ministers  and  preachers,  to  be  calM 
by  the  bishop  when  the  court  is  kept  in  other  places. 

In  consequence  of  this  canon,  Lord  Stowell  appears  to 

have  considered,  in  the  case  of  The  King's  Proemtf*- 

General  v.  Stone,  that  he  had  not  power  to  pass  sentence 

of  deprivation,  and  the  bishop  accordingly  came  into  court 

Opinion  of  sir    for  that  purpose.    And  so  it  was  said  by  Sir  J.  Nicholl,  in 

the  efttTt  oHhe  one  of  the  caseB  before  mentioned,1  "  It  appears  to  tht 

canon.  court,  in  spite  of  what  has  been  urged  to  the  contrary 

that  deprivation  is  a  penalty  which  it  is  not  at  its  option 

*  Sattdtn  v.  Duvti*,  1  Ado!.  396. 

*  Vide  ante,  '  Sanders  v.  D*vi*», 
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to  award,  that  and  deposition  being  specially  reserved  by 
the  canon  to  the  diocesan.  For  this,  then,  if  for  no  other 
reason,  the  court  declines  proceeding  to  a  sentence  of 
deprivation,  as  prayed  by  the  proraovent.  It  seems  also 
clearly  to  result  that  suspension,  the  proper  office  of  the 
court,  ought  not  to  be  carried  to  any  such  extent,  ad  to 
render  it  tantamount  to  deprivation ;  for  the  court  would 
not  be  justified  in  doing  that  indirectly  which  it  felt  itself 
precluded  from  doing  openly  and  avowedly  by  a  sentence 
to  that  effect." 

It  appears,  however,  that  in  two  cases  before  the  De-  Bat  Dean  of 
legates>  the  exercise  of  this  power  by  the  Dean  of  the  the  Arches  may 
Arches  was  recognised ;  and  in  the  before-mentioned  case  dePmc* 
of  Burgoyne  v.  Free,  this  power  seems  actually  to  have 
been  exercised  by  the  Dean  of  the  Arches.    And  the  dif-  Difference  in 
ference  between  suspension  and  deprivation  has  been  said  this  respect  be- 
to  consist  in  this,  that  the  former  may  be  pronounced  by  ^JJ^TC^L 
the  chancellor  of  the  diocese,  the  latter  by  the  bishop  Jation?    Cpn" 
alone,  except  in  the  case  of  the  Dean  of  the  Arches,  who 
can  even  deprive.0 

The  provisions  of  the  recent  statute  already  mentioned, 
by  which  clergymen  trading  illegally,  contrary  to  that 
statute,  are  to  be  suspended  for  a  first  or  second  offence, 
and  to  be  deprived  for  a  third,  appear  to  be  so  worded  as 
to  tender  it  difficult  to  say  whether  it  was  intended  in  such 
a  case  to  give  the  chancellor  power  to  deprive  as  well  as  to  whether  any 
suspend ;  for  the  bishop  is  directed  to  cause  the  offending  alteration  has 
party  to  be  cited  before  his  chancellor  or  other  competent  {j^^Vb 
judge,  and  the  suspension  in  the  first  and  second  case  »  i  &  2  Vicl  y 
to  be  by  the  judge ;  and  in  the  second  case  at  his  discre*  c.  10& 
tion  as  to  duration ;  for  the  third  offence,  it  is  said,  simply* 
the  offender  is  to  be  deprived,  and  neither  the  bishop  nor 
any  person  other  than  as  mentioned  in  the  first  two  cases 
appears  to  have  been  contemplated  ;  but  the  same  judge 
is  evidently  supposed  in  either  of  the  three  cases.     It  is 
presumed,  however,  that  the  words  of  the  act  are  not 
sufficiently  clear  to  confer  upon  chancellors  a  power  which 
they  did  not  previously  possess/ 

It  is  said  that  by  the  ancient  canon  law,  Bentenofe  of  Monition. 
suspension  ought  not  to  be  given  without  a  previous  admo- 
nition, unless  where  the  offence  is  such  as  in  its  own  nature 
requires  an  immediate  suspension;  and  if  sentence  of 
suspension  in  ordinary  cases  be  given  without  such  pre- 
vious admonition,  there  may  be  cause  of  appeal.* 

•  Dr.Swabtyrar£*«mi*,  1  Phill.277;  Rogers's  E.  L.  307;  bat  the  point 
may  be  considered  as  by  no  means  clearly  settled. 

*  See  1  &  2  Vict.  c.  106,  s.  31.  1  Gibe.  1049.  -  - 
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In  all  causes  of  deprivation  previously  to  the  Church 
Discipline  Act,  where  a  person  was  in  actual  possession  of 
a  benefice,  these  things  must  have  concurred :  first,  the 
party  must  have  been  cited  and  admonished  to  appear; 
secondly,  a  charge  must  have  been  given  against  him  by 
way  of  libel  or  articles ;  thirdly,  a  competent  time  most 
have  been  assigned  for  his  proofs  ana  interrogatories; 
fourthly,  the  person  accused  was  to  have  the  liberty  of 
counsel,  to  defend  his  cause,  to  except  against  witnesses, 
and  to  brine  legal  proof  against  them ;  and  fifthly,  there 
must  have  Deen  a  solemn  sentence  by  the  bishop  after 
hearing  the  merits  of  the  cause  and  the  pleading  on  both 
sides  :*  but  the  mode  of  proceeding  in  every  such  case 
will  now  be  entirely  regulated  by  the  last-mentioned  act 
And  the  mode  and  effect  of  an  appeal  from  a  sentence 
pronounced  by  the  bishop  have  been  already  spoken  of.* 
Degradation.  Degradation  is   deprivation  ab  officio,  and   may  take 

Elace  where  there  is  no  benefice  of  which  the  party  could 
e  deprived ;  and  anciently  there  appears  to  have  been  a 
mode  and  regular  form  by  which  a  clergyman  was  degraded 
In  what  eases     from  his   orders  ;b  and  if  any  of  the  clergy  had  done 
formerly.  anything  worthy  of  death  or  open  shame,   he  was  not 

directly  executed,  or  exposed  to  death  or  open  shame,  bat 
was  first  degraded  by  the  bishop  and  his  clergy,  and  so 
publicly  punished,  not  as  a  clerk  but  as  a  lay  malefactor. 
Mode  of.  But  the  times  are  probably  long  since  past  when  it  could 

have  been  thought  that  such  a  proceeding  could  save  the 
credit  of  the  order.  A  case  of  this  kind  seems  to  have 
occurred  in  the  reijp  of  Charles  the  First,  where  in  a 
judgment  given  against  one  Dr.  Leighton,  for  publishing 
a  seditious  book,  it  is  said  as  follows  :  "  And  in  respect 
the  defendant  hath  heretofore  entered  into  the  ministry, 
and  this  court,  for  the  reverence  of  that  calling,  doth  not 
use  to  inflict  any  corporal  or  ignominious  punishment 
upon  any  persons  so  Ion?  as  they  continue  in  orders,  the 
court  doth  refer  him  to  the  high  commission,  there  to  be 
degraded  of  his  ministry ;  which  being  accordingly  done, 
he  was  set  in  the  pillory,  whipped,"  &c.c 

And  degradation  appears  to  nave  been  performed  in  the 
following  solemn  manner.  If  the  offender  was  a  person 
in  inferior  orders,  then  the  bishop  of  the  diocese  alone,  if 
in  higher  order,  as  priest  or  deacon,  then  the  bishop  of  the 
diocese,  together  with  a  certain  number  of  other  bishops, 
sent  for  the  party  to  come  before  them.    He  was  brought 

*  1  Still.  323;  2  Burn's  £.  L.  *  Ante,  Book  I.  Cbtp.IV. 

b  Gibs.  1066;  end  see  2  Burn's  E.  L.  Degradation. 
«  2  Rusbw.  56 ;  Gibs.  1066;  2  Burn's  E.  L, 
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in,  having  on  his  sacred  robes,  and  having  in  his  hands  a 
book,  vessel  or  other  instrument  or  ornament  appertaining 
to  his  order,  as  if  he  were  about  to  officiate  in  his  function. 
Then  the  bishop  publicly  took  away  from  him,  one  by 
one,  the  said  instruments  and  vestments  belonging  to  his 
office,  saving  to  this  effect,  "  This  and  this  we  take  from 
thee,  and  do  deprive  thee  of  the  honour  of  priesthood  ;" 
and  finally,  in  taking  away  the  last  sacerdotal  vestment, 
saying  thus,  "  By  the  authority  of  God  Almighty,  the 
Father,  the  Son  and  the  Holy  Ghost,  and  of  us,  we  do 
take  from  thee  the  clerical  habit,  and  do  depose,  degrade, 
despoil  and  deprive  thee  of  all  order,  benefit  and  privilege 
of  the  clergy. 

And  this,  says  Dr.  Burn,  seemeth  to  have  been  done  in 
the  most  disgraceful  manner  possible ;  of  which  there 
seem  to  be  some  remains  in  the  common  expression  of 
pulling  a  man's  gown  over  his  ears.d 

d  2  Burn's  £.  L.  Degradation. 
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BOOK  VI. 

OF  THE  DUTIES  OF  A  CLERGYMAN  OF 
THE  CHURCH  OF  ENGLAND  IN  THE  DI* 
CHARGE  OF  HIS  HOLY  OFFICE. 


CHAPTER  I. 

PUBLIC  WORSHIP. 


It  is  not  intended  in  the  present  chapter  to  treat  of  the 
laws  affecting  public  worship  generally ;  such  as  the  obli- 
gation to  attend  such  worship,  and  other  matters  relating 
to  the  same  subject  which  are  now  obsolete :  but  our  ob- 
servations will  be  confined  to  that  which  is  included  in  the 
purport  of  the  present  book ;  namely,  the  law  by  which 
the  conduct  of  the  minister  is  on  such  occasions  to  be 
regulated. 
Uniformity  in  The  law  directs  that  a  clergyman  is  not  to  diminish  in 
divine  worship.  any  respect,  or  to  add  to,  the  prescribed  form  of  worship. 
Uniformity  in  this  respect  is  one  of  the  leading  and  distin- 
guishing principles  of  the  Church  of  England :  nothings 
left  to  the  discretion  and  fancy  of  the  individual;  for  if 
every  minister  were  to  alter,  omit,  or  add  according  to  his 
own  taste,  this  uniformity  would  soon  be  destroyed;  and 
though  the  alteration  might  begin  with  little  things,  yet  it 
would  soon  extend  itself  to  more  important  changes  in  the 
public  worship  of  the  Established  Church ;  and  even  in  the 
Scriptures  themselves,  the  most  important  passages  might 
be  materially  altered,  under  the  notion  of  giving  a  more 
correct  version,  or  omitted  altogether  as  unauthorised  in- 
terpolations.* 

It  is  essential  to  the  nature  of  every  establishment,  and 

necessary  for  the  preservation  of  the  interests  of  the  laity, 

as  well  as  of  the  clergy,  that  the  preaching  diversity  of 

opinions  should  not  be  led  out  of  the  appointments  of  the 

*  Sir  J.  Nicholl,  in  Newberry  v.  Goodwin,  1  Phffl.  283. 
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Established  Church,  since  the  Church  itself  would  other- 
wise be  overwhelmed  with  the  variety  of  opinions  which 
must,  in  the  great  mass  of  human  character,  arise  out  of 
the  infirmity  of  our  common  nature ;  nor  is  this  restraint 
inconsistent  with  Christian  liberty,  for  to  what  purpose  is 
it  directed,  but  to  ensure  in  the  Established  Church  that 
uniformity  which  tends  to  edification,  leaving  individuals 
to  go  elsewhere,  according  to  the  private  persuasions  they 
may  entertain ;  for  if  any  person  dissent,  a  remedy  is  pro- 
vided by  the  mild  and  wise  spirit  of  toleration  which  pre- 
vails in  modern  times,  and  which  allows  that  he  should 
join  himself  to  persons  of  persuasions  similar  to  his  own.b 

This  uniformity  of  public  worship,  the  advantages  of  Established  at 
which  are  obvious,  appears  to  have  been  among  the  benefits  *!*  Reforma- 
which  our  Church  experienced  at  the  Reformation ;  for  in  ^0D*  .. , 
a  statute  passed  in  the  second  year  of  Edward  VI.C  it  is  SmJJbR 
mentioned  that  there  had  been  m  this  realm  of  England  Common  Prayer 
and  Wales  divers  forms  of  prayer,  commonly  called  the  «•* ite  contents 
Service  of  the  Church :  that  is  to  say,  the  use  of  Sarum,  by  8tatute# 
of  York,  of  Bangor,  and  of  Lincoln ;  and  after  reciting  that 
the  Book  of  Common  Prayer,  and  administration  of  the 
Sacraments  and  other  rites  and  ceremonies  of  the  Church, 
after  the  use  of  the  Church  of  England,  had  been  prepared 
by  the  Archbishop  of  Canterbury  and  certain  discreet 
bishops  and  learned  men,  the  same  statute  enacts,  that  all 
and  singular  ministers  in  any  cathedral  or  parish  church, 
or  any  place  within  this  realm,  shall  be  bounden  to  say  and 
use  the  matins,  evensong,  celebration  of  the  Lord's  Supper, 
commonly  called  the  mass,  and  administration  of  eacn  of 
the  Sacraments,  and  of  the  common  and  open  prayer,  in 
such  order  and  form  as  is  mentioned  in  the  same  book,  and 
none  other  or  otherwise. 

The  statute  here  spoken  of  is  the  first  act  passed  for  the 
establishing  uniformity  of  public  worship  ;d  and  by  another 
act  passed  in  the  same  reigm,  some  alterations  appear  to 
have  been  made  in  this  book,  and  a  form  and  manner  of 
making  and  consecrating  of  archbishops,  bishops,  priests, 
and  deacons,  was  added,  and  declared  to  be  of  like  force, 
authority  and  value,  as  the  book  intituled  the  Book  of 
Common  Prayer  was  before. 

This  liturgy,  having  been  abolished  by  Queen  Mary,  was 
again  established  by  an  act  passed  in  the  first  year  of  Queen  In  reign  of  EH- 
Eliiabetb,  which  enacts,  that  all  ministers  in  any  cathedral  »beth. 
or  parish  church,  or  other  place,  shall  be  bound  to  say  and 
use  the  matins,  evensong,  celebration  of  the  Lord's  Supper, 

b  Sir  J.Nicholl,  in  Newberry  v.  Goodwin,  1  Phil!.  283. 
•Cap.1.  *6Edw.6,c.l. 
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and  administration  of  each  of  the  Sacraments,  and  all  the 
common  and  open  prayer,  in  such  order  and  form  as  is 
mentioned  in  the  book  authorised  by  the  parliament  ia  the 
5  &  6  Edward  VI.  with  certain  trifling  alterations  or  addi- 
tions not  important  to  be  here  observed  upon. 
Establishment        At  the  close  of  the  reign  of  Elizabeth  were  passed  the 
ofthe  Book  of    canons  of  1603,  by  the  36th  of  which  it  is  declared  that  no 
and  iu^ntenu  P61"801*  shall  he  received  into  the  ministry,  nor  admitted  to 
by  the  canon      any  ecclesiastical  living,  nor  suffered  to  preach  or  catechize, 
law.  or  be  a  lecturer  or  reader  of  divinity  in  any  place,  except 

he  shall  first  subscribe  (amongst  others)  to  this  article  fol- 
lowing, that  the  Book  of  Common  Prayer,  and  of  ordering 
of  bishops,  priests  and  deacons,  containeth  in  it  nothing 
contrary  to  the  Word  of  God,  and  that  it  may  be  lawfully 
used,  and  that  he  himself  will  use  the  form  in  the  said  boot 
prescribed  in  public  prayer  and  administration  of  the  Sa- 
craments, and  none  other. 
Hampton  Court      The  next  epoch  to  which  we  come  in  the  history  of  the 
conferences.       establishment  of  our  liturgy,  is  the  conference  at*  Hampton 
Court  before  James  I.,  in  the  first  year  of  his  reign ;  and 
by  virtue  of  the  directions  given  by  him  to  the  archbishop 
and  other  commissioners  to  review  the  Common  Prayer 
Book,  several  material  alterations  and  enlargements  of  H 
were  made;  but  these  were  not  then  confirmed  by  act  of 
parliament. 
Final  establish-  .    The  last,  and  consequently  the  most  important  act  by 
mentofuni-       which  the  uniformity  of  public  worship  is  established,  is 

worsKS  that  P8*8^  in  ihe  *3th  and  14th  1**™  of  Charks  ILf 
of  Charles  II.    which,  after  reciting,  that  for  settling  the  peace  of  the 

Church,  the  king  had  granted  his  commission  under  the 
great  seal  to  several  bishops  and  other  divines  to  review 
tne  Book  of  Common  Prayer,  and  to  prepare  such  altera- 
tions and  additions  as  they  thought  fit  to  offer;  and  that 
afterwards,  the  convocation  of  both  the  provinces  being 
called,  his  majesty  had  been  pleased  to  authorise  and  require 
them  to  review  the  Book  of  Common  Prayer,  and  the 
Book  of  the  Form  and  Manner  of  making  and  consecrating 
Bishops,  Priests  and  Deacons ;  since  which  time  they  had 
accordingly  reviewed  the  said  books,  and  had  made  some 
alterations  in  the  same,  which  they  thought  fit  to  be  in- 
serted, and  some  additional  prayers,  and  had  exhibited  and 
presented  the  same  to  his  majesty  in  writing,  in  one  book, 
intituled  the  Book  of  Common  Prayer,  and  administration 
of  the  Sacraments,  and  other  rites  and  ceremonies  of  the 
Church,  according  to  the  use  of  the  Church  of  England; 
together  with  the  Psalter  or  Psalms  of  David,  pointed  as 
they  are  to  be  said  or  sung  in  churches;  and  ihe  form  and 
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manner  of  making,  ordaining,  and  consecrating  of  Bishops, 
Priests  and  Deacons.  It  was  enacted,  that  the  said  Book  of 
Common  Prayer,  and  of  the  form  of  ordination  and  conse- 
cration of  bishops,  priests  and  deacons,  with  the  alterations 
and  additions  so  made  and  presented  to  his  majesty  by  the 
said  convocations,  be  the  book  which  shall  be  appointed 
to  be  used  by  all  that  officiate  in  all  cathedral  and  colle- 
giate churches  and  chapels,  and  in  all  chapels  of  colleges 
and  halls  in  both  the  universities,  and  the  colleges  of  Eton 
and  Winchester,  and  in  all  parish  churches  and  chapels 
throughout  the  kingdom,  and  t>y  all  that  make  or  consecrate 
bishops,  priests,  or  deacons,  in  any  of  the  said  places,  under 
such  sanctions  and  penalties  as  the  houses  of  parliament 
should  think  fit. 

And  it  is  by  the  same  statute  further  enacted,  that  all 
and  singular  the  ministers  in  any  cathedral,  collegiate,  or 
parish  church  or  chapel,  or  other  place  of  public  worship, 
shall  be  bound  to  say  and  use  the  morning  prayer,  evening 
prayer,  celebration  and  administration  of  both  the  Sacra- 
ments, and  all  other  the  public  and  common  prayers,  in 
such  order  and  form  as  is  mentioned  in  the  said  book  inti- 
tuled as  aforesaid,  and  annexed  and  joined  to  this  present 
act ;  and  that  the  morning  and  evening  prayers  therein 
contained  shall  upon  every  Lord's  day,  and  upon  all  other 
days  and  occasions,  and  at  the  times  therein  appointed,  be 
openly  and  solemnly  read  by  all  and  every  minister  or  curate 
in  every  church,  chapel,  or  other  place  of  public  worship  as 
aforesaid. 

It  will  be  seen,  therefore,  from  these  statutes,  that  inde- 
pendently of  any  ecclesiastical  or  canon  law,  or  of  any 
direction  of  the  ordinary  which  might  be  binding  on  the 
ministers,  the  Book  of  CJomnion  Prayer,  in  such  order  and 
form  as  mentioned  in  the  said  book,  according  to  the  direc- 
tions of  the  rubric,  is  incorporated  into  and  made  a  part 
of  the  statute  law  of  this  kingdom ;  and  for  the  breach 
thereof  the  statute  law  also  affixes  heavy  penalties ;  for  if  Punishment  for 
any  parson,  vicar,  or  other  whatsoever  minister  that  ought  jd««mg««w»* 
to  sing  or  say  common  prayer,  or  minister  the  Sacraments,  Prayer.&cac- 
refuse  to  do  so  in  such  order  and  form  as  set  forth  in  the  cording  to  the 
Book  of  Common  Prayer,  or  shall  wilfully  and  obstinately  prescribed  form, 
use  any  other  rite,  ceremony,  form,  &c,  in  celebrating  the 
Lord's  Supper,  or  other  open  prayer ;  or  shall  preacn  or 
speak  anything  in  the  derogation  of  the  said  book,  or  any 
tning  therein  contained,  and  be  thereof  convicted,  either 
by  verdict  of  twelve  men  or  by  his  own  confession,  or  by 
notorious  evidence  of  the  fact,  he  shall  forfeit  (if  the  prose- 
cution is  upon  2  &  3  Edw.  VI.),  for  his  first  offence,  the 

QQ 
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profit  of  such  one  of  bis  spiritual  benefices  as  it  shall  please 
the  king  to  appoint,  and  also  be  imprisoned  six  months; 
and  for  the  second  offence  be  imprisoned  for  a  year,  and 
be  deprived  of  all  his  spiritual  promotions ;  and  for  the 
third  offence  be  imprisoned  for  lite.    If  the  prosecution  be 
made  under  the  1  Eliz.  c.  2,  then  for  the  first  offence  he 
shall  forfeit  to  the  king  the  profit  of  all  his  spiritual  pro- 
motions for  one  year,  and  be  imprisoned  six  months  for  the 
second  offence,  as  by  2  &3  Edw.  VI.;  for  the  third  offence, 
be  deprived  of  all  his  spiritual  promotions,  and  be  im- 
prisoned for  life ;  and  if  he  have  no  spiritual  promotions, 
then  for  the  first  offence  imprisonment  for  a  year,  for  the 
second,  imprisonment  for  lite. 
To  what  cases        Upon  these  statutes  a  clergyman  was  indicted  at  the 
the  above  sta-    quarter  sessions  in  Devonshire  in  the  year  1686  for  nsfaie 
cable.8"* "  ?lia*  We™*  in  the  church,  and  alio  modo  than  mentioned 
in  the  Book  of  Common  Prayer;  and  the  indictment  con- 
Jurisdiction  of    eluded  contra  format*  statuti,  &c.     He  was  found  guilty; 
Justus  of  the     and  fined  100  markSt     Upon  writ  of  error,  it  was  admitted, 
peac  "  that  offences  against  these  statutes  might  be  inquired  of 

by  the  justices ;  but  the  indictment  was  neld  bad ;  for  that 
it  ought  to  have  alleged  that  the  defendant  used  other  forms 
and  prayers  instead  of  those  enjoined,  which  were  neg- 
lected by  bim ;  for  that  otherwise  any  person  might  be 
indicted,  who  used  prayers  before  his  sermon  other  than 
such  as  are  required  by  the  Book  of  Common  Prayer.* 

Although  this  decision  established  that  justices  had  ju- 
risdiction in  such  cases,  and  that  indictments,  properly 
framed  for  offences  against  these  statutes,  might  be  inquired 
of  by  them,  yet  it  is  probable  that  indictments  of  this  nature 
have  been  very  rarely  if  ever  preferred ;  for  the  jurisdiction 
of  the  ecclesiastical  court  was  in  no  way  taken  away  by 
those  statutes/  And  wherever  it  may  have  been  necessary 
to  institute  any  penal  proceedings  against  clergymen  6* 
the  omission  of,  or  addition  to,  any  thing  contained  in  the 
Book  of  Common  Prayer,  the  proceeding  has  probably 
been  always  in  the  ecclesiastical  court.  And,  indeed, 
prosecutions  in  the  temporal  courts  upon  those  statute* 
Of  judges  at  the  seem  to  have  been  discouraged  by  the  judges ;  for  in  a  case 
at  the  Thetford  Lent  assizes  in  1795  a  clerk  was  indicted 
upon  these  statutes ;  but  the  evidence  was  not  that  he  left 
out  or  added  any  prayers,  or  altered  the  form  of  worship, 
but  that  he  did  not  read  prayers  twice  on  a  Sunday,  bat 

•  R.  v.  Sparke$,  3  Mod.  R.  79.  Bat  the  reason  here  given  appears  ansttisfe* 
tory  ;  and  it  certainly  mast  not  be  taken  to  mean  that  a  clergyman  might  will 
impunity  use  any  prayer  before  his  sermon,  at  his  discretion,  and  which  was  wt 
to  be  found  in  the  Book  of  Common  Prayer. 

'  3  Bum's  E.  L.  267. 
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alternately,  one  Sunday  in  the  morning,  and  the  next  in 
the  evening,  and  omitted  to  read  them  at  all  on  certain  saints' 
days.    Mr.  Baron  Perryn,  who  tried  the  indictment,  ob- 
served, that  it  was  prima  impressionis,  and  being  of  opinion 
that  the  offence  complained  of  was  purely  of  ecclesiastical 
cognizance,  and  not  the  subject  of  prosecution  in  the  tem- 
poral courts,  directed  the  jury  to  acquit  the  defendant, 
which  tbey  accordingly  did.  And  a  clear  and  special  mode  Such  proceed- 
of  proceeding  being  now  pointed  out  by  the  recent  act  for  {^gS8joulll>ow 
the  better  enforcing  church  discipline,  of  which  we  have  churchDis! 
already  spoken,  all  others  will  now  probably  become  ob-  cipline  Act. 
Bolete.     It  appears  obvious,  however,  that  in  whatever 
court  or  in  whatever  manner  may  be  the  proceeding,  a  rigid 
interpretation  of  these  statutes,  much  less  an  actual  en- 
forcement of  the  penalties  mentioned  in  them,  is  not  to  be 
insisted  on  j  and  as  it  may  be  presumed  that  the  bishop  To  what  extent 
would  be  guided,  in  the  exercise  of  bis  discretionary  power,  toe  *bo?e  •la- 
under the  Church  Discipline  Act,  by  what  in  similar  cases  JJJJJJ  ^uld  ** 
may  have  been  the  practice  of  the  ecclesiastical  court,  the 
words  of  Sir  J.  Nicholl,  in  the  case  of  Newberry  v.  Godwin/  Case  of  New- 
may  furnish  a  sound  and  useful  precedent.   In  giving  judg-  *•"?▼•  Godwin. 
ment  in  that  case,  he  says,  "  The  third  article  pleads  gene- 
rally that  the  defendant  frequently  leaves  out  portions  of 
the  Holy  Scriptures  appointed  to  be  read ;  ana  often  ac- 
knowledges that  be  has  done  so,  and  declares  that  he  will 
do  so  again.    The  fourth  article  pleads  a  specific  instance, 
viz.  that  on  the  preceding  Sunday  he  omitted  part  of  a 
verse  in  the  first  lesson ;   and  if  the  fact  had  happened 
simply  (though,  strictly  speaking,  it  is  not  legally  justifiable 
to  omit  any  part),  yet  probably  the  suit  would  not  have 
been  brought;  but  the  article  proceeds  to  state  that  after 
he  had  omitted  the  verse,  he  looked  round  to  the  pew  of 
F.  Newberry  and  said,  '  I  have  been  accused  by  some  ill- 
natured  neighbour  of  making  alterations  in  the  service ;  I 
have  done  so  now,  and  shall  do  so  again  wherever  I  think 
it  necessary ;  therefore  mark/    This  gives  a  very  different 
colour  and  complexion  to  the  act ;  the  omission  seems  to 
have  been  made,  not  from  feelings  of  delicacy,  which, 
though  not  a  legal  justification,  would  greatly  extenuate 
the  omission ;  but  the  omission  seems  to  have  been  selected 
as  affording  a  favourable  opportunity  of  asserting  the  ge- 
neral right,  and  even  of  reflecting,  in  the  midst  of  the  ser- 
vice, upon  those  who  questioned  the  general  right.    The 
violation,  therefore,  of  the  law  was  aggravated  by  circum- 
stances which  render  the  correction  of  the  offence  necessary 
and  proper.    If  this  article  should  be  proved,  it  will  not 
f  l  PbUl.  282. 
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only  subject  tbe  party  to  admonition,  but,  further,  to  the 
payment  of  costs. 
What  may  be         The  Book  of  Common  Prayer,  therefore,  is  to  be  used 
X^hmSu?  according  *°  ^e  f°rm  directed  by  the  rubric;  and  such 
dodos  tbe  Uae  declarations  as  by  that  rubric  are  ordered  to  be  made  by 
of  divme service,  the  minister,  to  which  we  must  add  publication  of  banns 
of  marriage,  as  enjoined  by  special  act  of  parliament,  or 
matters  enjoined  by  the  king  or  the  ordinary,  are  alone 
permitted  to  be  used  or  given  out  in  the  church  by  any 
minister  during  divine  service. 
Publication  of        Formerly,  many  notices  or  publications  relating  to  pa- 
fwnuil  "madT'  roch*al  matters,  holding  courts,  &c,  were  by  custom,  or 
io'tbe  cLrcb,  ia  by  express  acts  of  parliament,  given  out  during  the  time 
now  forbidden,    of,  or  immediately  after,  divine  service ;  but  by  a  recent 
statute  it  is  enacted/  that  no  proclamation,  or  other  public 
notice  for  a  vestry  meeting,  or  any  other  matter,  shall  be 
made  or  given  in  any  church  or  chapel  during  or  after 
divine  service,  or  at  the  door  of  any  church  or  chapel  at 
the  conclusion  of  divine  service.    And  that  all  proclama- 
tions and  notices,  which  by  virtue  of  any  law  or  statute, 
or  by  custom  or  otherwise,  have  been  heretofore  made  or 
given  in  churches  or  chapels  during  or  after  divine  service, 
shall,  instead  thereof,  previously  to  commencement  of  di- 
vine service  on  the  several  days  on  which  such  proclama- 
tions have  hitherto  been  made,  be  affixed  on  or  near  tbe 
doors  of  all  the  churches  and  chapels  within  such  parish; 
and  that  no  decree  relating  to  a  faculty,  nor  any  otner  de- 
cree, citation,  or  proceeding  whatsoever  in  any  ecclesiastical 
court,  shall  be  read  or  published  in  any  church  or  chapel 
during  or  immediately  after  divine  service.     The  act  con- 
tains a  proviso  that  nothing  contained  in  it  shall  extend  to 
Of  what  matters  the  publication  of  banns,  nor  to  notice  of  the  celebration 

p0JiHcnll°!Li8      °^  c'lvme  serv*ce>  or  of  sermons ;  nor  to  restrain  the  curate, 
tn   a  owed.      m  pursuance  0f  the  Book  of  Common  Prayer,  from  de- 
claring unto  the  people  what  holyday  or  fasting  days  are 
in  the  week  following  to  be  observed ;  nor  to  restrain  the 
minister  from  proclaiming  or  publishing  what  is  prescribed 
by  the  rules  of  the  Book  of  Common  Prayer,  or  enjoined 
by  the  queen  or  ordinary  of  the  place ;  a  great  part  of 
which  proviso,  it  will  be  seen,  is  merely  an  affirmance  of 
the  directions  of  the  rubric,  and  a  declaration  that  they  are 
to  be  obeyed,  and  that  they  are  not  interfered  with  by  this 
act. 
Times  and  sea-        Having  now  ascertained  what  is  to  be  read  in  oor 
sons  at  which     churches,  we  next  proceed  to  inquire  at  what  times  and 
pny^Ta^-      seasons  tW*  w  appointed  to  be  done. 

pointed  to  be  >»  1  Vict.  c.  46. 
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The  common  prayer  shall  be  said  or  sung  distinctly  and 
reverently  upon  such  days  as  are  appointed  to  be  kept  holy 
by  the  Book  of  Common  Prayer,  and  their  eves ;  and  at 
convenient  and  usual  times  of  those  days,  and  in  such 
place  of  every  church  as  the  bishop  of  the  diocese,  or  ec- 
clesiastical ordinary  of  the  place,  shall  think  meet  for  the 
largeness  or  straitness  of  the  same,  so  as  the  people  may 
be  most  edified.1 

And  this,  it  is  supposed,  is  the  law  of  the  Church  at  the 
present  day,  however  much  the  former  part  of  it  may  be 
disregarded  in  practice.  And  if  the  bishop  should  in  his  Holidays  and 
discretion  think  fit  to  enforce  the  performance  of  divine  the,r  cvea# 
service  on  those  days  appointed  to  be  kept  holy  by  the 
Book  of  Common  Frayer,  and  on  their  eves,  there  seems 
no  doubt  but  that  he  would  be  authorised  so  to  do,  and  in 
such  manner  as  directed  by  the  57  Geo.  HI.  c.  99,  s.  51, 
to  be  presently  mentioned/ 

"  By  the  general  law,  the  church  service,  according  to  Amount  of  re- 
the  form  prescribed  in  the  Book  of  Common  Prayer,  is  to  §^^d*y. 
be  regularly  performed  every  Sunday  in  the  morning  and  taxation  from  is 
evening.     If  less  duty  is  required,  agy  relaxation  must  be  to  be  obtained, 
adopted,  with  the  approbation  of  the  diocesan,  who  is  to 
judge  of  the  degree  to  be  allowed ;  and  the  minister  must 
strictly  adhere  to  the  terms  prescribed,  and  not  vary  them 
for  his  own  convenience.1" 

The  above  words  are  from  the  judgment  of  Sir  W.  Scott, 
who  in  the  same  case  observed,  "  It  is  not  likely,  nor 
would  it  be  proper,  that  the  parish  should  complain  of  oc- 
casional accidental  omissions." 

The  number  of  services,  however,  to  be  performed  in  Power  of  the 
any  church  in  his  diocese,  depends  entirely  on  the  discre-  ordinary  in  this 
tion  of  the  ordinary ;  for  while  it  is  enacted  by  divers  nM^ctt 
statutes,  that  the  bishop  may  enforce  the  performance  of 
certain  services,  he  is  nowhere  forbidden  from  granting 
any  relaxation  in  this  respect  that  he  may  think  fit. 

Thus  by  57  Geo.  III.  c.  99,  it  is  enacted,  that  the  bishop 
of  the  diocese  may  (but  not  that  he  is  bound  to)  enforce 
the  performance  of  the  morning  and  evening  service  on 
Sunaays,  or  any  other  service  required  by  law  in  any 
parish  church  or  chapel,  or  extra-parochial  church,  by 
monition  and  sequestration  issued  as  in  that  statute  is 
provided. 

It  does  not  appear  to  have  been  the  intention  of  this 

statute,  to  make  any  alteration  in  the  existing  law  as  to 

the  power  of  bishops  to  enforce  the  proper  performance  of 

the  services,  but  only  to  point  out  more  particularly  a 

I  Canon  14.        *  Vide  infra.         >  Btnnett  ?.  Bomktr,  1  Hsgg.  Eccl.  2$, 
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specific  mode  of  proceeding ;  and  therefore  the  other  ser- 
vices required  by  law  here  mentioned,  would  certainly  in- 
clude those  before-mentioned  in  the  14th  canon,  namely, 
those  upon  such  days  as  are  appointed  by  the  Book  of 
Could  the  Common  Prayer  to  be  kept  holy,  and  their  eves.  A  ftff- 
^^rfoimsSce  ^er  que8ti°n  might  arise,  whether  under  these  words  the 
of daSy  service  l  bishop  would  be  enabled  to  enforce  daily  service;  that  is, 
whether  the  directions  of  the  rubric  are  sufficiently  clear 
in  ordering  that  the  morning  and  evening  prayers  shall  be 
used  every  day  throughout  the  year.  There  appears  how- 
ever to  be  little  difficulty  in  arriving  at  the  conclusion  that 
he  could  not.  And  that,  however  desirable  it  may  be  in 
places  where  a  sufficient  congregation  could  be  collected 
that  daily  service  should  be  performed,  yet  that  the  only 
times  at  which  its  performance  could  legally  be  enforced, 
are  such  times  as  ate  specified  in  the  canon  law  above- 
mentioned  and  in  the  statutes.  The  Book  of  Common 
Prayer  furnishes  us  with  a  form  of  daily  service  through- 
out the  year.  And  if  it  were  not  so,  there  would  be  no 
legal  form  of  service  which  could  ever  be  performed  daily, 
however  great  the  emergency ;  but  there  is  no  direction 
in  the  rubric,  nor  can  any  inference  be  drawn  from  it,  that 
this  was  to  be  used  daily  in  every  church.  And  it  will  be 
remembered,  that  it  is  the  rubrical  directions  only  that  are 
to  be  considered  as  law :  and  that  some  other  directions 
or  expositions,  which  are  to  be  found  printed  in  some  of 
our  books  of  Common  Prayer,  have  no  legal  force  or  va- 
lidity whatsoever.  The  directions  of  the  canon  may  be 
deemed  decisive  of  the  question ;  for  it  is  there  directed, 
that  the  Common  Prayer  shall  be  used,  4c.  on  such  days 
as  are  appointed  to  be  kept  holy ;  a  direction  which  wonld 
plainly  have  been  absurd,  if  the  Common  Prayer  had  been 
intended  to  have  been  used  on  every  day,  whether  ap- 
pointed to  be  kept  holy  or  not.  By  the  rubric  the  curate 
is  required  to  give  notice  of  these  days ;  but  this  wonld 
have  been  altogether  unnecessary,  if  the  people  were  every 
day  to  resort  to  church.  The  same  argument  is  suggested 
by  the  directions  of  the  16th  canon,  which  directs,  that  on 
Wednesdays  and  Fridays,  though  they  be  not  holidays,  the 
minister,  at  the  accustomed  hour  of  service,  shall  resort  to 
the  church  or  chapel,  and  warning  being  given  to  the 
people  by  tolling  a  bell,  shall  say  the  litany,  &c.  Th» 
direction  as  to  Wednesdays  and  Fridays  would  have  been 
unnecessary  and  superfluous,  if  the  minister  should  hate 
resorted  there  every  day;  but  the  words  above  printed  in 
italics  remove  all  possible  doubt,  for  they  clearly  show, 
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that  but  for  this  direction  even  the  Wednesdays  and  Fri- 
days, if  they  were  not  holidays,  would  not  have  times 
when  the  service  would  have  been  performed ;  and  that 
the  holidays  only  would  have  been  such  proper  times. 
Accordingly,  as  far  back  as  we  have  any  clear  and  authen- 
tic evidence,  at  the  close  of  the  seventeenth  and  the  be- 
ginning of  the  eighteenth  century,  we  find  that  in  and 
about  Londont  where  it  may  be  supposed  the  congregation 
was  found  sufficient,  the  Wednesdays,  Fridays  and  holi- 
days Were  the  days,  and  the  only  days  besides  Sundays, 
when  the  service  was  performed ;  in  which  practice  there 
appears  td  have  been  a  great  degree  of  uniformity :  but  it 
would  appear,  the  service  on  the  eves  of  the  holidays  is 
also  proper,  and  might  be  legally  enforced.  But  no  action 
for  damages  will  lie  against  a  minister  for  refusing  to  cele- 
brate divine  service.10 

While  the  bishop  may,  as  we  have  seen,  permit  any 
relaxation  frota  the  two  Sunday  services,  he  may  on  the 
other  hand,  if  he  see  proper,  direct  the  performance  of 
three  services  in  any  church  within  his  diocese ;  for  by  the 
66  Geo.  III.  c.  45,  it  was  enacted,  that  wherever  it  should  Bishop  may 
appear  to  the  bishop  of  the  diocese  that  churches  or  cha-  enforce  the  per- 
pels,  whether  at  that  time  existing,  or  built  under  the  pro-  th^^v^n 
visions  of  that  act,  would  not  afford  sufficient  accommo-  Sundays  and 
dation  for  the  parishioners  or  inhabitants  to  attend  divine  holidays  in 
service,  and  he  should  be  of  opinion  that  it  would  be  c***1110*868* 
expedient  that  additional  accommodation  should  be  pro- 
vided for  that  purpose,  and  that  such  purpose  would  be 
answered  by  the  celebration  on  Sundays  and  on  the  great 
festivals  of  a  third  or  additional  divine  service,  being  either 
the  morning  or  evening  service,  as  he  might  direct,  with  a 
sermon,  it  should  be  lawful  for  him  to  require  the  incum-  And  appoint- 
bent  of  every  such  parish  to  nominate  to  him  a  proper  jjjj^jj  a^otte 
person  to  be  licensed  to  serve  as  a  curate  for  the  perform-  or    a  P*1*0"*' 
ance  of  such  third  service,  with  a  sermon ;  in  which  case 
such  incumbent,  within  six  months  after  such  requisition, 
must  nominate  the  curate ;  and  in  default  of  his  so  doing, 
the  bishop  may  nominate  and  license  a  proper  curate  for 
the  purpose.11 

And  the  bishop  is  empowered  to  require  the  church-  Salary  of  such 
wardens  to  let  for  such  third  service  such  proportion  of  CU.™1«  m*y  ** 
the  pews  and  at  such  rates  as  in  his  opinion  shall  be  suffi-  JJJ^/ renl  ° 
cient  to  afford  a  complete  salary  to  the  curate ;  and  the 
churchwardens  are  empowered  by  the  act  to  let  the  same, 
provided  they  are  not  held  by  faculty  or  prescription;  and 


■5  Rep.  72  b.  »  Sect.  66. 
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Or  by  subocrip* 
tioo  of  the 
parishioners. 


Amount  of 
salary. 


Biahop  may 
enforce  two  fall 
services,  with  a 
sermon  on 
Sundays. 


The  object  and 
effect  of  this 
last  enactment 
considered. 


reserving  such  number  of  sittings  as  free  seats,  not  being 
less  than  one  fourth,  as  the  bishop  may  think  expedient0 

But  if  the  parishioners  or  inhabitants  are  willing  to  raise 
a  subscription  for  payment  of  the  salary  to  the  curate,  and 
it  appears  to  the  t>ishop  that  such  mode  of  providing  the 
salary  is  more  expedient  than  that  of  pew  rents,  it  may  be 
adopted.? 

The  salary  to  be  given  to  such  curate  for  the  perform- 
ance of  the  additional  service  is  not  to  exceed  the  sum  of 
80/.  per  annum,  except  when  raised  entirely  by  subscrip- 
tion ;  in  which  case  no  limit  is  assigned.*1 

By  a  more  recent  actr  the  bishop  is  empowered  to  order 
that  there  shall  be  two  full  services,  each  of  such  services, 
if  he  shall  so  direct,  to  include  a  sermon  or  lecture  on  every 
Sunday  throughout  the  year,  or  any  part  thereof,  in  the 
church  or  chapel  of  every  or  any  benefice  within  his  dio- 
cese, whatever  may  be  the  annual  value  or  the  population 
thereof;  and  also  in  the  church  or  chapel  of  every  parish 
or  chapelry,  where  a  benefice  is  composed  of  two  or  more 
parishes  or  chapelries  in  which  there  shall  be  a  church  or 
chapel,  if  the  annual  value  of  the  benefice  arising  from 
that  parish  or  chapelry  shall  amount  to  160/.,  and  the  po- 
pulation of  that  parish  or  chapelry  shall  amount  to  400 
persons :  provided  that  nothing  therein  contained  shall  be 
taken  to  repeal  or  affect  the  provisions  of  the  act  of  the 
fifty-eighth  year  of  George  III.,  intituled  "  An  Act  for 
building  and  promoting  the  building  of  additional  Churches 
in  populous  Parishes"  (the  act  before  mentioned),  by  which 
the  bishop  of  any  diocese  is  empowered  to  direct  the  per- 
formance of  a  third  or  additional  service  in  the  several 
churches  or  chapels  within  bis  diocese,  under  the  circum- 
stances therein  mentioned.' 

The  object  of  this  enactment,  as  it  appears,  could  only 
have  been  with  reference  to  the  sermon  or  lecture,  of  which 
we  shall  speak  hereafter ;  but  instead  of  being  confined  to 
this,  it  will  be  observed  that  it  re-enacts  what  dv  the  canon 
law  and  by  the  statute  before  mentioned  the  bishop  was 
previously  clearly  empowered  to  do,  and  confusion  may 
probably  arise  from  the  want  of  sufficient  attention  to  what 
was  previously  the  law.  It  is  presumed,  however,  that  it 
could  not  have  been  the  intention  of  the  legislature,  by  con- 
ferring on  the  bishop  of  the  diocese,  as  to  Sundays,  a  power 
which  he  already  possessed,  to  limit  in  any  degree  the 
power  also  possessed  by  him  of  enforcing  divine  service 
on  other  days  appointed  by  the  canon  law  and  by  the 


•  Sect.  66. 
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•  Sect.  80. 
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Book  of  Common  Prayer  for  that  purpose;  although  the 
exception  contained  in  the  proviso,  tnat  one  previous  enact- 
ment only,  without  mention  of  any  other  or  of  the  canon 
law,  was  to  remain  as  before,  may  have  led  some  parties 
to  an  opposite  conclusion. 

There  is  a  further  direction  in  the  last-mentioned  statute,  No  clergyman 
that  no  spiritual  person  shall  serve  more  than  two  bene-  !° ierve  "J0** 
fices  in  one  day,  unless  in  case  of  unforeseen  and  pressing  fcS  bone  day. 
emergency ;  in  which  case  the  spiritual  person  wno  shall 
so  have  served  more  than  two  benefices  shall  forthwith 
report  the  circumstance  to  the  bishop  of  the  diocese.1 

Public  preaching,  which,  according  to  the  23d  Article  Public  preaeh- 
of  the  Church  of  England,  it  is  not  lawful  for  any  man  to  io£* 
take  upon  himself  before  he  is  lawfully  called  and  sent  to 
execute  the  same,  is  now  an  important  part  of  public  wor- 
ship. It  would  appear  from  the  canon  law  by  which  this 
was  regulated  that  preaching  was  formerly  considered  as 
a  dangerous  power  committed  to  ministers,  on  which  it  was 
necessary  to  keep  a  jealous  eye.  Probably  many  of  the 
clergy  were  not  well  affected  to  the  Reformation;  none 
therefore  were  permitted  to  preach  without  license;  but 
they  were  to  study  and  read  the  homilies  gravely  and  aptly, 
and  they  that  were  instituted  subscribed  a  promise  to  the 
same  effect.    The  canon  law  on  the  subject  is  as  follows. 

"  No  priest,  not  being  licensed,  shall  exercise  the  office  Licemeto 

of  preaching  until  he  shall  be  examined  and  sent  by  the  P*100* 

bishop,    and   shall   produce  the  authority  by  which  he 

preacheth.     No  person  shall  be  received  into  the  ministry, 

nor  admitted  to  any  ecclesiastical  living,  nor  suffered  to 

preach,  to  catechize,  or  to  be  a  lecturer  or  reader  of  divinity 

m  either  university,  or  in  any  cathedral  or  collegiate  church, 

city,  or  market  town,  parish  church,  chapel,  or  any  other 

place  within  this  realm,  except  he  be  licensed  either  by  the 

archbishop  or  by  the  bishop  of  the  diocese  where  he  is  to 

be  placed,  under  their  hands  and  seals,  or  by  one  of  the 

two  universities,  under  their  seal  likewise ;  and  except  he 

shall  first  subscribe  to  the  three  articles  concerning  the 

king's  supremacy,  the  Book  of  Common  Prayer,  and  the 

Thirty-nine  Articles  :  and  if  any  bishop  shall  license  any 

person  without  such  subscription,  he  shall  be  suspended 

from   giving  licenses  to  preach  for  the  space  of  twelve 

months."" 

And  by  the  31  Eliz.  c.  6,  "  If  any  person  shall  receive  Simony  in  pro- 
ot  take  any  money,  fee,  rewards  or  any  other  profits,  curinf' 
directly  or  indirectly,  or  any  promise  thereof,  either  to 
himself  or  any  of  his  friends,  (all  ordinary  and  lawful  fees 
t  Sect.  106.  »  Ctnon  36. 
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Minister, 
churchwardens, 
&c.  not  to  suffer 
ant  to  preach 
without  license* 


Deans,  presi- 
dents, &c.  not  to 
suffer  strangers 
to  preach,  and 
to  take  notice  of 
heretical  doc- 


Churchwardeos 
to  keep  a  book, 
and  enter  names 
of  preachers  in 


Churchwarden 
punishable  for 
neglect  of  this 
duty. 


The  above 
canons  now  ob- 
solete. 


Whether  a  li- 
cense from  the 
bishop  of  the 


only  excepted,)  to  procure  any  license  to  preach,  he  shall 
forfeit  40/." 

But  the  following  canons  show  more  particularly  the 
careful  anxiety  of  the  Church  on  this  head. 

"  Neither  the  minister,  churchwardens,  nor  any  other 
officers  of  the  Church*  shall  suffer  any  man  to  preach  within 
their  churches  or  chapels  but  such  as,  by  showing  their 
license  to  preach,  shall  appear  unto  them  to  be  suffioefitiy 
authorised  thereunto  as  is  aforesaid."  * 

"  The  deans,  presidents  and  residentiaries  of  any  cathe- 
dral or  collegiate  church  shall  suffer  no  stranger  to  preach 
unto  the  people  in  their  churches  except  they  be  allowed 
by  the  archbishop  of  the  province,  or  by  the  bishop  of  the 
same  diocese,  or  by  either  of  the  universities ;  and  if  any 
in  his  sermon  shall  publish  any  doctrine  either  strange  or 
disagreeing  from  the  Word  of  God,  or  from  any  of  the 
Thirty-nine  Articles,  or  from  the  Book  of  Common  Prayer, 
the  dean  or  residents  shall,  by  their  letters  subscribed  with 
some  of  their  hands  that  heard  him,  so  soon  as  may  te, 

five  notice  of  the  same  to  the  bishop  of  the  diocese,  that 
e  may  determine  the  matter  and  make  such  order  therein 
as  he  shall  think  convenient." J 

"  That  the  bishop  may  understand  (if  occasion  so  require) 
what  sermons  are  made  in  every  church  of  his  diocese,  and 
who  presume  to  preach  without  license,  the  churchwardens 
and  sidemen  shall  see  that  the  names  of  all  preachers  which 
come  to  their  church  from  any  ether  place  be  noted  in  a 
book,  which  they  shall  have  ready  for  that  purpose,  whereffl 
every  preacher  shall  subscribe  his  name,  the  day  when  be 

{^reached,  and  the  name  of  the  bishop  of  whom  he  had 
icense  to  preach."* 

And  formerly  a  churchwarden  has  actually  been  com- 
mitted to  gaol  by  justices  of  the  peace  for  permitting  orw 
who  was  a  stranger  to  preach  in  his  church  without  having 
first  demanded  to  see  his  license,  although  in  fact  the 
preacher  was  duly  licensed,  and  the  commitment  was  heH 
good. 

But  the  reasons  for  the  great  strictness  formerly  enjoined 
having  ceased,  the  directions  of  the  various  canons  m  thb 
respect  are  no  longer  acted  upon ;  the  inquiries  made  by 
the  churchwardens  of  strange  preachers,  and  the  entries 
by  them  in  books  for  that  purpose,  have  generally  bog 
since  fallen  into  disuse,  although  such  books  are  still  to  be 
found  kept  in  some  churches. 

Although  a  minister  has  been  duly  ordained,  yet  he  may 
not  preach  without  license  either  of  the  king,  or  amhbishdp 
*  Canon  60.  f  Canon  61,  ■  Canon  62. 
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or  bishop,  or  other  lawful  ordinary,  or  of  one  of  the  univer-  diocese  in  which 
sities  of  Oxford  or  Cambridge.*    But  an  allowance  by  the  H*  chu.Tch  is 
bishoD  of  any  diocese  has  been  held  sufficient,  although  i^S  enable8" 
his  allowance  be  only  to  preach  within  his  diocese  ;b  for  a  minister  to 
the  statute,  it  is  said,  does  not  tequire  any  allowance  by  P"*00  therein, 
the  bishop  of  the  diocese  where  the  church  is.    Watson* 
speaking  of  this  decision,  adds :  "  This  is  only  to  be  in- 
tended so  as  to  satisfy  the  words  of  the  statute,  as  not  to 
be  punished  by  tbem  for  want  of  a  license  to  preach ;  fofr 
I  take  it,  a  preacher  by  the  canon  is  obliged  to  procure 
a  license  from  the  bishop  where  the  church  is,  notwith- 
standing any  license  obtained  from  another  bishop ;  and 
this  is  agreeable  to  the  words  used  in  the  form  of  ordaining 
priests,  which  are,  'Take  thou  authority  to  preach  the 
Word  of  God  and  to  minister  the  Holy  Sacraments  in  the 
congregation  where  thou  shalt  be  lawfully  appointed  there- 
unto/      In  the  case  of  Dr.  Trebec  v.  Keith>  decided  in 
1742,c  it  was  said  by  Lord  Hardwicke,  "  As  to  preaching, 
there  is  no  pretence  for  doing  it  without  license  from  the 
bishop,  for  the  canons  of  1603,  confirmed  by  act  of  par- 
liament, are  express  as  to  that  matter.     It  is  not  necessary* 
indeed,  for  a  minister  to  have  a  license  from  the  bishop  of 
the  diocese  for  every  particular  case ;  but  the  bishop  may 
suspend  him  wholly  if  he  is  irregular." 

By  the  words  "  every  particular  case"  there  seems  here 
to  be  intended  every  particular  case  within  the  diocese  j 
and  the  words  "  bishop  of  the  diocese"  are  incapable  of 
any  other  construction  than  bishop  of  the  diocese  where 
the  church  is. 

Provisions  have  recently  been  made  for  allowing  bishops  Bishops  or 
or  ministers  of  the  Protestant  Episcopal  Church  of  Scot-  ckrgy  °{J8'?^ 
land,  and  also  of  the  Protestant  Episcopal  Church  of  the  sutesma^offi- 
United  States  of  America,  to  officiate  occasionally,  under  date  in  England 
certain  restrictions,  in  the  churches  and  chapels  of  the  unde.r  <?Ttain 
Church  of  England  and  Ireland ;  but  any  bishop  or  mi-  re8tnctl0ns' 
nister  must  obtain  the  permission  in  writing  of  the  bishop 
of  the  diocese  wherein  the  church  or  chapel  is  situate ;  but 
such  permission,  although  it  Dpay  be  renewed,  must  only 
be  for  any  one  day  or  any  two  days,  which  are  to  be  spe- 
cified in  the  written  permission ;  and  such  permission  will 
authorise  the  bishop  or  minister  to  whom  it  is  given  to 
perform  divine  service,  preach,  or  administer  the  Sacra- 
ments.*1 

No  such  permission  is  to  be  given  unless  the  party 
applying  for  it  shall  first  produce  to  the  bishop  of  the  dk>- 

*  See  ante.  b  Brown  v.  Sjnnct,  1  Keble,  503. 

«  2  Atkyns,  498.  d  3  &  4  Vict,  e.  33,  a.  1. 
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Penalties  for 
allowing  un- 
aothoriaed  per- 
sons to  officiate. 


Deacons  not  or- 
dained in  Eng- 
land or  Ireland. 


Punishment  by 
statute  for  here- 
tical preaching, 


cese  letters  commendatory,  given  within  six  months  before; 
which  must  be,  in  the  case  of  a  bishop,  under  the  hands 
and  seals  of  two  other  bishops  of  the  Church  to  which  he 
belongs ;  and  in  the  case  of  a  priest,  under  the  hand  and 
seal  of  the  bishop  of  the  district  where  he  usually  resides; 
and  also  a  testimonial,  similarly  signed  in  either  case,  that 
the  party  applying  is  a  person  of  godly  life  and  conversa- 
tion, and  professes  the  doctrines  of  the  United  Church  of 
England  and  Ireland.6 

The  consent  of  the  incumbent  of  the  parish,  &c.  will  of 
course  in  every  such  case  be  essential/ 

If  any  incumbent  or  curate  shall  allow  any  bishop  or 
priest,  as  last  mentioned,  without  such  written  permission, 
or  shall  allow  any  other  bishop,  priest,  &c,  not  of  the 
United  Church  of  England  and  Ireland,  to  officiate  in  the 
church  or  chapel  of  which  he  is  incumbent  or  curate,  he 
shall  for  the  first  offence  be  liable  to  be  called  before  the 
bishop  of  the  diocese  in  person,  and  be  publicly  or  pri- 
vately monished  at  the  discretion  of  the  bishop ;  and  for 
every  subsequent  offence  he  shall,  if  a  curate,  be  liable  to 
be  removed  or  temporarily  suspended  from  his  curacy  at 
the  discretion  of  the  bishop ;  or  if  an  incumbent,  be  shall, 
on  proof  of  his  offence  in  due  course  of  law,  be  suspended 
ab  officio  et  a  bcneficio  for  any  time  not  exceeding  three 
months,  or  be  subject  to  other  ecclesiastical  censures.8  And 
a  penalty  of  501.  is  imposed  on  the  party  illegally  offi- 
ciating, which  is  to  be  paid  to  Queen  Anne's  Bounty,  and 
to  be  recovered  by  action  of  debt  brought  in  the  name  of 
the  treasurer.11 

Persons  not  having  been  ordained  deacons  by  any  bishop 
of  the  United  Church  of  England  and  Ireland  may  here- 
after be  ordained  priests  by  any  such  bishops,  but  are  not 
to  be  thereby  enabled  to  officiate  within  England  or  Ire- 
land, except  under  the  provisions  of  this  act  above  men- 
tioned;1 and  all  admissions  to  benefices,  curacies,  &c 
contrary  to  the  act,  are  null  and  void.k 

The  Church  in  our  colonies  is  considered,  for  the  pur- 
poses of  this  act,  as  the  Church  of  England.1 

Though  the  strict  surveillance  over  preachers  of  the 
Established  Church,  which  seems  to  have  been  thought 
necessary  formerly,  is  no  longer  practised,  yet  ample  power 
exists  to  punish  those  ministers  who  may  abuse  the  liberty 
now  allowed ;  for  it  is  enacted  by  the  13th  Eliz.  c.  12,  that 
if  any  person  ecclesiastical,  or  who  shall  have  any  eccle- 
siastical living,  shall  advisedly  maintain  or  affirm  any  doc- 

•  Sect.  2.  '  See  ante,  Book  T.  Cbap.  VII.  Sect.  9. 

f  Sect.  4.         *  Sect.  6.         *  Sect.  6.         *  Sect.  7.         »  Sects. 4,6. 
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trine  directly  contrary  or  repugnant  to  any  of  the  articles 
of  the  Church  of  England,  ana  being  convened  before  the 
bishop  or  ordinary,  shall  persist  therein,  or  not  revoke  his 
error,  or  after  such  revocation  eftsoons  affirm  such  untrue 
doctrine,  he  shall  be  deprived  of  his  ecclesiastical  pro- 
motions. 

Upon  this  statute  a  clergyman  was  cited  in  a  criminal  Which  statute 
proceeding  in  the  ecclesiastical  court,  in  1808,m  for  ad-  J^J^?"* 
visedly  maintaining  or  affirming  doctrines  contrary  or  Words ofLord 
repugnant  to  the  articles  of  Scripture :  and  it  was  said  by  Stowell  on  this 
Sir  William  Scott,  in  giving  judgment  in  that  case,  " that  it  •"ty**- 
was  quite  repugnant  to  the  purpose  for  which  the  articles 
were  designed,  and  to  all  rational  interpretation,  to  con- 
tend that  the  construction  of  the  articles  should  be  left  to 
the  private  persuasion  of  individuals ;  and  that  every  one 
should  be  at  liberty  to  preach  doctrines  contrary  to  those 
which  the  wisdom  of  the  State,  aided  and  instructed  by 
the  wisdom  of  the  Church,  had  adopted.  That  it  was  the 
idlest  of  all  conceits  that  this  was  an  obsolete  act ;  that  it 
was  in  daily  use,  in  viridi  observantid,  and  as  much  in 
force  as  any  in  the  whole  statute  book ;  and  repeatedly 
recommended  to  our  attention  by  the  injunction  of  almost 
every  sovereign  who  had  held  the  sceptre  of  these  realms. 
That  as  to  preaching,  it  should  be  according  to  those  doc- 
trines whicn  the  state  had  adopted,  as  the  rational  exposi- 
tions of  the  Christian  faith.  That  it  was  of  the  utmost 
importance  that  this  system  should  be  maintained :  for 
what  would  be  the  state  and  condition  of  public  worship 
if  every  man  was  at  liberty  to  preach  from  the  pulpit  of 
the  church  whatever  doctrines  ne  might  think  proper  to 
hold  ?  Miserable  would  be  the  condition  of  the  laity  if 
any  such  pretension  could  be  maintained  by  the  clergy. 
That  any-  clergyman  could  assume  the  liberty  of  incul- 
cating his  own  private  opinions,  in  direct  opposition  to  the 
doctrine  of  the  Established  Church,  in  a  place  set  apart 
for  its  own  public  worship,  was  not  more  contrary  to  the 
nature  of  a  National  Church,  than  to  all  honest  and 
rational  conduct.     At  the  same  time,"  he  says,  "  I  think  In  what  cues 

myself  bound  to  declare,  that  it  is  not  the  duty  nor  incli-  the  fj**nt0 

•  ««i*  i  •  i     •   •  i   •  i*        would  bo  on* 

nation  of  this  court  to  be  minute  and  rigid  in  applying  forced# 

proceedings  of  this  nature,  and  that  if  any  article  is  really 

a  subject  of  dubious  interpretation,   it  would  be  highly 

improper  that  this  court  should  fix  on  one  meaning,  and 

prosecute  all  those  who  hold  a  contrary  opinion  regarding 

■  H$r  Majesty's  Procurator  Gtneral  ?.  Stout,  I  Hsgg.  Consist.  Rep.  424  j 
sod  see  mote. 
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its  interpretation.11    It  is  a  very  different  thing  where  the 
authority  of  the  articles  is  totally  eluded,  and  the  party 
deliberately  declares  the  intention  of  teaching  doctrines 
contrary  to  them."    And  after  referring  to  the  particular 
case  before  him,  which  had  been  clearly  proved,  he  sm 
"  The  court  cannot  refuse  its  authority  to  carry  into  eflect 
the  statutes  of  the  land.     It  might  proceed  immediately, 
as  suggested  by  the  king's  advocate,  after  the  persisting  m 
those  doctrines  which  we  have  heard  this  day,  to  pronounce 
the  sentence  of  the  law.    But  the  court  is  disposed  to  act 
with  the  greatest  indulgence  to  the  party,  and  will  now 
content  itself  with  admonishing  him  to  appear  the  neit 
court  day  to  revoke  his  errors ;  with  an  intimation,  that  if 
be  does  not  obey  this  admonition,  the  court  will  feel  itself 
under  the  necessity  of  proceeding  to  inflict  the  particular 
penalty  which  the  statute  directs."    Accordingly,  on  the 
next  court  day,  Mr.  Stone,  the  party  proceeded  against, 
tendered  the  following  paper :   "  I,  Francis  Stone,  rector 
of  Cold  Norton,  in  the  county  of  Essex,  do  declare,  that  I 
was  not  aware  that,  by  preaching  my  sermon  before  the 
archdeacon,  I  was  offending  against  an  act  of  parliament 
passed  in  the  reign  of  Queen  Elizabeth ;  and  further,  I  w 
persuaded  that  my  solemn  engagements  with  the  bishop  at 
my  ordination  as  priest  authorised  me  to  preach  as  I  did. 
But  as  the  act  of  parliament  affirms  that  I  should  preach 
only  what  is  consistent  with  the  Thirty-nine  Articles,  I  do 
promise  not  to  offend  in  like  manner.' 
Penalties  of  the      This,  Sir  William  Scott  observed,  it  was  not  in  his  power 
iUt£irtCnfrCed  *°  accePt  **  a  revocation :  for  that  it  was  in  fact  directly 
mtnrefiwbg  to"  ^he  reverse ;  that  there  was  no  difficulty  in  framing  what 
revokehis errors,  the  statute  required ;  for  it  was  plainly  an  assurance  that 
the  party  who  had  offended  against  the  statute  revoked  hi* 
errors.    And,  considering  that  Mr.  Stone  had  not  revoked 
his  errors,  or  complied  with  the  requisition  of  the  statute, 
he  directed  the  registrar  to  record  that  the  party  had  not 
revoked  his  errors ;   and  sentence  of  deprivation  was  ii 
ponsequence  pronounced  by  the  bishop  in  the  usual  ouut- 
ner.° 
Habit  of  the  As  to  the  habit  to  be  worn  by  the  officiating  minister, 

nUter^  m'  there  seems  to  be  some  slight,  or  it  may  be  only  an  app* 
rent,  variance  between  the  canon  and  the  statute  Jaw.  Th* 
canon  law  directs,  that  every  minister  saying  the  publk 
prayers,  or  ministering  the  sacraments  or  rites,  shall  wear 
a  decent  and  comely  surplice  with  sleeves,  to  be  provided, 

n  The  above  words  of  Lord  Stowell  appear  intended  to  have  a  wide  ie4 
general  application. 
°  See  ante,  ••  Deprivation." 
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as  we  have  before  seen,p  at  the  charge  of  the  parish;  any 
question  as  to  decency  or  comeliness  thereof  to  be  decided 
oy  the  ordinary  ;q  and  ministers,  being  graduates,  are  to  Being  a  gradu- 
wear  upon  such  surplices  such  hoods  as  by  the  orders  of  al*« 
the  universities  are  agreeable  to  their  degrees,  which  no 
minister,  not  being  a  graduate,  shall  wear  on  pain  of  sus- 
pension. But  ministers,  not  being  graduates,  may  wear, 
instead  of  hoods,  a  decent  tippet  of  black,  so  it  be  not  of 
silk/ 

But  in  the  rubric  of  the  Common  Prayer  Book,  esta-  On  what  occa- 
blished  by  act  of  parliament  in  the  second  year  of  Edward  sioni  the  sur- 
tbe  Sixth,  it  is  directed,  that  in  saying  or  singing  of  matins  JJJJ|| ,s  to  *• 
and  evensong,  baptising,  and  burying,  the  minister  in 
parish  churches,  and  chapels  annexed  to  the  same,  shall 
use  a  surplice ;  and  in  all  cathedral  churches  and  col- 
leges, the  archdeacons,  deans,  provosts,  masters,  prebend- 
aries and  fellows,  being  graduates,  may  use  in  the  choir, 
besides  their  surplices,  such  hoods  as  pertain  to  their 
several  degrees,  which  they  have  taken  in  any  university 
within  this  realm ;  but,  in  other  places,  any  minister  shall 
be  at  liberty  to  use  any  surplice  or  not.  It  is  also  seemly 
that  graduates,  when  they  preach,  should  use  such  hoods 
as  pertain  to  their  several  degrees.  This  is  the  present 
statute  law  upon  this  subject.  Tor  by  the  I  Eiiz.  c.  2,  and 
also  by  the  rubric  before  the  Common  Prayer,  which,  as 
we  haye  before  seen,  is  a  part  of  the  statute  law,  it  is 
directed  that  such  ornaments  of  the  Church,  and  of  the 
ministers  thereof,  shall  be  retained  and  used,  as  were  in 
the  Church  of  England,  by  authority  of  parliament,  in  the 
second  year  of  Edward  the  Sixth. 

Where  the  statute  law  is  opposed  to  the  canon  law,  the  Solemnization 
latter  would  seem  to  be  null ;  and  as  the  statute  law  has  of  marriage ; 
not  mentioned  the  solemnization  of  marriage,  or  the  church-  jJjJJJJJJ? ?gadmi- 
ing  of  women,  as  occasion?  on  which  the  surplice  is  to  be  nistratio'n  of  the 
worn,  it  was  probably  at  that  time  considered  optional;  Sacrament, 
and  although  custom  has  now  strongly  sanctioned  its  use 
upon  such  occasions,  it  piust  be  doubtful  whether  it  could 
be  legally  enforced.    The  administration  of  the  Holy  Com- 
munion is  omitted  in  this  part  of  the  rubrical  directions 
from  the  occasions  on  which  the  surplice  is  to  be  used ; 
but  it  is  directed  in  another  part  of  that  same  Prayer  Book, 
that  the  vesture  worn  on  such  occasions  shall  be  a  plain 
white  alb,  with  a  vestment  or  cope.    This  alb  differs  very 
little  from  the  surplice,  being  close-sleeved ;  and  indeed  in 
the  same  place,  wnere  directions  are  given  for  the  habit  of 
the  bishop  in  officiating  at  the  ministration  of  the  Com- 
munion, it  is  paid  that  he  shall  have  upon  him,  among 
p  Set  ante, "  Ornament!  of  the  Church."         *  Canon  68.  r  Ibid. 
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communion 
•err  ice. 


The  alb  it  the  other  things,  his  surplice  or  alb.  And  a  difficulty  might 
****«*«*«,!*«  consequently  here  arise,  if  custom  should  in  any  case  be 
so  far  disregarded,  as  that  a  minister  should  take  upon 
himself  to  adopt  an  alb  instead  of  a  surplice  in  the  admi- 
nistering the  Sacrament;  for  the  alb  is  in  fact  the  only 
habit  which  the  strict  letter  of  the  law  sanctions  on  such 
occasions.  Nor  does  it  appear  that  the  bishop  would  hare 
authority  to  order  any  otner.  And  this  appears  to  be  one 
of  the  many  cases  in  which  numerous  difficulties  would 
arise  from  any  departure  from  custom  and  long  established 
usage. 
Surplice  not  As  to  the  use  of  the  surplice  as  a  proper  habit  for  die 

to  be  used  in  preacher,  it  never  appears  to  have  been  even  contemplated 
pwic  °*  either  by  the  canon  or  the  statute  law ;  the  directions  of 
which  appear  so  plainly  to  indicate  the  different  times  it 
which  the  surplice  is  to  be  used,  that  it  is  not  easjr  to  ima- 
gine in  what  manner  an  opinion  could  have  prevailed  that 
its  use  had  ever  been  considered  proper  in  the  pulpit  The 
error  may  possibly  have  arisen  from  the  custom,  which 
would  be  in  strict  accordance  with  the  canon,  for  the 
deans,  masters,  prebendaries,  fellows,  &c.  in  cathedrals  or 
colleges,  to  wear  their  surplices  while  preaching  in  their 
own  cathedral  or  college ;  but  these  they  wear  on  such 
occasions  not  as  preachers,  or  as  persons  ministering,  but 
because  it  is  the  ordinary  dress  which  they  are  by  the 
canon  directed  to  wear,  and  which  they  do  always  wear 
when  they  attend  their  cathedral  or  college  church  or 
chapel,  whether  ministering,  or  as  members  of  the  con- 
gregation only ;  and  which  surplices  even  lay  fellows  of 
colleges  ordinarily  wear  when  attending  service  at  their 
college  chapels.  Others  have  supposed  this  error  to  haw 
arisen  from  the  circumstance,  that  the  rubric  may  possibly 
be  so  construed  as  to  suppose  the  morning  sermon  to  be  a 
part  of  the  order  of  the  administration  of  the  Lord's  Sap- 
per, which  however  would  involve  the  manifest  absurdity 
of  using  a  different  habit  in  performing  precisely  the  same 
office  according  to  the  time  of  the  day  at  which  it  might 
be  performed  ;  but,  in  truth,  the  meaning  of  "  preaching 
being  a  part  of  such  a  service"  is  not  very  clear  or  definite: 
and  even  if  it  were  so  in  the  fullest  sense,  yet,  as  it  is  clearly 
not  performed  in  the  same  place,  there  is  no  argument  that 
it  should  be  in  the  same  habit  It  will,  moreover,  be  ob- 
served, that  it  is  doubtful  whether  the  use  of  the  present 
surplice  in  the  communion  service  has  any  other  certaffl 
sanction  than  the  authority  of  that  long  established  custom 
which  has  also  sanctioned  the  use  of  the  gown  in  preaching. 
It  would  seem  therefore  to  be  the  duty  of  the  ordinary  to 
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prohibit  the  use  of  the  surplice  upon  every  occasion  where 
it  is  not  sanctioned  either  Tby  usage  or  by  law. 

We  have  already  seen  that  tne  general  order  of  the  Manner  in 
church  service/  according  to  the  directions  of  the  rubric,  is  which  the 
not  to  be  departed  from  by  the  minister;  but  the  manner  f,  Sbe!!^166 
in  which  that  church  service  is  to  be  performed  is  at  the  formed, 
direction  and  discretion  of  the  officiating  minister,  subject, 
of  course,  to  any  directions  from  the  ordinary :  and  so  long 
as  he  does  not  depart  from  the  directions  of  the  rubric, 
the  parishioners  or  churchwardens,*  or  others,  would  have 
no  right  to  interfere ;  as  where  it  is  directed  by  the  rubric  Discretionary 
that  such  a  particular  part  of  the  service  is  to  be  said  or  power  of  the 
snag,  it  would  be  for  the  minister,  at  his  discretion,  to  JJ^JJSL. 
choose  which  alternative  should  be  adopted,  according  as  ing,  chanting, 
he  might  think  best  adapted  to  his  congregation.  &c.  in  bU 

Sir  William  Scott,  in  his  judgment  in  the  case  ofHutchins  chupch- 
v.  Denziloe,1  which  we  have  before  quoted,  when  speaking 
of  the  duties  of  churchwardens,  considers  the  discretion  of 
a  minister,  who  had  introduced  the  chanting  a  part  of  the 
service  into  a  parochial  church,  as  questionable;  but  the 
judgment  expressly  declares  that  there  is  nothing  in  point 
of  law  to  prevent  his  so  doing,  and  that  any  interference  or 
countermand  by  the  churchwardens  is  illegal  and  punish- 
able: and  as  the  minister  is  to  direct,  at  his  discretion, 
what  parts  of  the  service  are  to  be  sung,  and  to  exercise  a 
general  superintendence  in  such  matters,  it  follows  that 
he  may  direct  by  whom  the  singing  or  chanting  are  to  be 
principally  performed,  whether  it  is  to  be  instrumental  or 
vocal  only,  and,  in  fact,  to  make  any  new  orders  or  regu- 
lations relating  thereto  as  he  may  think  fit;  but  subject, 
as  we  have  already  mentioned,  to  the  general  controling 
power  of  the  ordhaary;  to  whom,  consequently,  the  church- 
wardens or  parishioners,  or  any  of  them  who  may  feel  ag- 
grieved by  such  new  orders  and  regulations,  ought  to  ad- 
dress their  complaint. 

It  follows,  therefore,  from  what  is  here  said,  that  the  in  appointment 
ippointraent  or  dismissal  of  singers  or  instrumental  per-  °.r  dismissal  of 
brmers  in  the  church  rests  entirely  with  the  minister,  who  **&**'   c# 
night  dismiss  them  individually  or  as  a  body,  appoint  a 
liflerent   method  or  prohibit  singing  altogether,   if  he 
hough t  proper ;    subject,  however,  as  we  nave  already 
•bserved.    And  if  any  after  dismissal  should  persist,  never- 
heless,  in  continuing  to  perform  or  sing  as  before,  it  is 
»resumed  they  would  be  liable  to  be  punished  under  the 
tatote  of  William  III.,  presently  to  be  mentioned,  as  wilful 
listarbers  of  the  congregation. 

•  See)  mute, "  Churchwardens."         *  1  Hagg.  Consist.;  vide  supra. 
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It  would  not  be  easy  to  lay  down  any  rule  for  the  guid- 
ance of  ministers  in  a  matter  which  is  peculiarly  within 
their  own  discretion,  and  depending  so  entirely  upon  the 
circumstances  of  each  particular  case ;  but  each,  according 
to  those  circumstances,  may  probably  be  able  to  find  t 
guide  in  the  following  brief  summary  of  the  history  of  this 
subject,  which  we  have  here  given  in  the  words  of  Lord 
Stowell  :tt  "In  the  primitive  Churches  the  favourite  prac- 
tice of  the  Christians  to  sine  hymns  in  alternate  verses  is 
expressly  mentioned  by  Pliny,  in  one  of  his  epistles  to 
the  Emperor  Trajan :  Affirmabant  kancfuisse  summam  vel 
culpa  sua  vel  erroris,  quod  essent  soliti  stato  die  ante  hum 
convenire  carmenque  Christo  quasi  Deo  dicere  seam  tiw- 
cem;*  and  probably  for  some  time  the  custom  continued 
much  as  we  find  the  rule  laid  down  in  this  country  about 
1000  years  ago ;  viz.  that  they  should  observe  a  plain  dewmt 
melody.' 

"  llie  Church  of  Rome  afterwards  refined  upon  this  prac- 
tice, as  it  was  their  policy  to  make  their  ministers  consi- 
derable in  the  eyes  of  the  common  people ;  one  way  of 
effecting  that,  was  by  appointing  them  sole  officers  in  the 
public  service  of  the  church,  and  difficult  music  was  intro- 
duced, which  no  one  could  execute  without  a  regular  edu- 
cation of  that  species.  At  the  Reformation  this  was  one 
of  the  grievances  complained  of  by  the  laity,  and  it  be- 
came the  distinguishing  mark  of  the  Reformers  to  use  plain 
music  in  opposition  to  the  complex  musical  services  of  the 
Catholics.  The  Lutheran  Church,  to  which  the  Church 
of  England  has  more  conformed  in  discipline,  retained  a 
choral  service.  The  Calvinistic  Churches,  of  which  it  his 
sometimes  been  harshly  said  that  they  think  to  find  re- 
ligion wherever  they  do  not  find  the  Church  of  Rome, 
have  discarded  it  entirely,  with  a  strong  attachment  to 
plain  congregational  melody,  and  that,  perhaps,  not  always 
of  the  most  harmonious  kind. 

"  There  are  certainly,  in  modern  usage,  two  services  to 
be  distinguished ;  one  the  cathedral  service,  which  is  per- 
formed by  persons  who  are  in  a  certain  degree  professors 
of  music,  in  which  others  can  join  only  by  ear ;  the  other, 
in  which  the  service  is  performed  in  a  plain  way,  and  in 
which  all  the  congregation  nearly  take  an  equal  part  It 
has  been  argued  that  nothing  beyond  this  ougnt  to  be 
permitted  in  ordinary  parochial  service,  it  being  that  which 

0  The  following  is  from  the  judgment  of  Lord  Stowell  in  the  case  of  Hutch*1 
v.  Denexiloe,  ante. 
*  Epis.  x.  97.  J  Gibe.  298. 
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general  usage  at  the  present  day  alone  permits.  But  that 
carries  the  distinction  further  than  the  law  will  support ; 
for  if  inquiries  go  further  back,  to  periods  more  nearly  ap- 
proaching the  Reformation,  there  will  be  found  authority 
sufficient,  in  point  of  law  and  practice,  to  support  the  use 
of  more  music  even  in  a  parish  church  or  chapel. 

"  The  first  Liturgy  was  established  in  the  time  of  Edward 
VI.,  in  1548.  This  was  followed,  after  a  lapse  of  four 
years,  by  a  second,  which  was  published  in  tne  reign  of 
the  same  king,  in  1552 ;  and  the  third,  which  is  in  use  at 
present,  agreeing  in  substance  with  the  former,  as  ordained 
and  promulged  in  the  first  year  of  Elizabeth,  in  1559. 

"  It  is  observable  that  these  statutes  of  Edward  VI.,  which 
continue  in  force,  describe  even-service  as  even-song.  This 
is  adopted  into  the  statute  of  the  first  of  Elizabeth.  The 
liturgy  ak°  °f  Edward  VI.  describes  the  singing  or  saying 
of  even-song ;  and  in  the  communion  service  the  minister 
is  directed  to  sing  one  or  more  of  the  sentences  at  the 
offertory.  The  same  with  regard  to  the  Litany;  that  is 
appointed  to  be  sung.  In  the  present  Liturgy,  the  Psalter 
is  printed  with  directions  that  it  should  be  said  ox  sung, 
without  any  distinction  of  parish  churches  or  others ;  and 
the  rubric  also  describes  the  Apostles'  Creed  to  be  sung  or 
said  by  the  minister  and  people,  not  by  the  prebendaries, 
canons  and  a  band  of  regular  choristers,  as  in  cathedrals, 
but  plainly  referring  to  the  service  of  a  parish  church. 
Again,  in  the  burial  service,  part  is  to  be  sung  by  the  mi- 
nister and  people ;  so  also  in  the  Athanasian  and  Nicene 
Creeds. 

"  The  injunctions  that  were  published  in  1559  by  Queen 
Elizabeth  completely  sanction  the  continuance  of  singing 
in  the  church,  distinguishing  between  the  music  adapted  for 
cathedral  and  collegiate  churches  and  parochial  churches ; 
for  it  is  enjoined  that,  because  in  divers  collegiate,  as  also 
in  some  parish  churches,  heretofore  there  hath  been  livings 
appointed  for  the  maintenance  of  men  and  children  for 
singing  in  the  church,  by  means  whereof  the  laudable 
exercise  of  music  hath  been  had  in  estimation  and  pre- 
served in  knowledge,  the  queen's  majesty,  neither  meaning 
in  anywise  the  decay  of  anything  that  might  conveniently 
tend  to  the  use  and  continuance  of  the  said  science,  neither 
to  have  the  same  so  abused  in  any  part  of  the  church  that 
thereby  the  common  prayer  should  be  the  worse  under- 
stood by  the  hearers,  willeth  and  commandeth  that,  first, 
no  alterations  be  made  of  such  assignments  of  livings  as 
hath  heretofore  been  appointed  to  the  use  of  singing  or 
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music  in  the  church,  but  that  the  same  so  remain;  and 
that  there  be  a  modest  and  distinct  sons  so  used  in  all 
parts  of  the  common  prayers  in  the  church,  that  the  same 
may  be  as  plainly  understood  as  if  it  were  without  singing; 
and  yet,  nevertheless,  for  the  comfort  of  such  as  delight  in 
music,  it  may  be  permitted  that  in  the  beginning  or  in  the 
end  of  common  prayer,  either  at  morning  or  evening,  there 
may  be  sung  an  hymn  or  such  like  song  to  the  praise  of 
Almighty  God,  in  the  best  melody  and  music  that  may  be 
conveniently  devised,  having  respect  that  the  sentence  of 
the  hymn  may  be  understood  and  perceived. 

"  Also  in  the  Articles  for  the  Administration  of  Prayers 
and  Sacraments,  set  forth  in  the  further  injunction  of  the 
same  queen  in  1664,  the  Common  Prayer  is  directed  to  be 
said  or  sung  decently  and  distinctly  in  such  place  as  the  or- 
dinary shall  think  meet,  for  the  largeness  and  strattneas 
of  the  church  and  choir,  so  that  the  people  may  be  mo6t 
edified.  If,  then,  chanting  was  unlawful  anywhere  hot  in 
cathedrals  and  colleges,  these  canons  are  strangely  worded, 
and  are  of  disputable  meaning.  The  metrical  version  of 
the  Psalms  was  then  not  existing,  the  first  publication  not 
taking  place  till  1562;  and  it  was  not  regularly  annexed 
to  the  Book  of  Common  Prayer  till  1576,  after  whicl 
those  Psalms  soon  became  the  great  favourites  of  the 
common  people.  The  introduction  of  this  version  made 
the  ancient  hymns  disrelished;  but  it  cannot  be  meant 
that  they  were  entirely  superseded ;  for  under  the  statutes 
of  the  Reformation,  and  the  usage  explanatory  of  them,  it 
is  recommended  that  the  ancient  hymns  should  be  used  m 
the  Liturgy,  or,  rather,  that  they  should  be  preferred  to 
any  others ;  though  certainly,  to  perform  them  by  a  select 
band  with  complex  music,  very  inartificially  applied,  as  in 
many  of  the  churches  of  the  country,  is  a  practice  not 
more  reconcilable  to  good  taste  than  to  edification.  But 
to  sing  with  plain  congregational  music  is  a  practice  fully 
authorised,  particularly  with  respect  to  the  concluding 
part  of  different  portions  of  the  service." 
PntMrting  order  If  any  person  shall  willingly  and  of  purpose,  maliciously 
during  dmoo  or  contemptuously,  come  into  any  cathedral  or  parisa 
church,  chapel  or  other  congregation  permitted  by  tins 
act,  and  disquiet  or  disturb  the  same,  or  misuse  any  preacher 
or  teacher,  he  shall,  on  proof  thereof  before  a  justice  of 
the  peace  by  two  witnesses,  find  two  sureties,  to  be  bound 
by  recognizance  in  the  sum  of  50/.,  and  in  default  of  suet 
sureties,  shall  be  committed  to  prison,  to  remain  till  the 
next  general  or  quarter  sessions;  and  upon  conviction oi 
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the  said  offence  at  such  session,  shall  suffer  the  penalty 
of20/.* 

We  have  already  seen,  that  it  is  the  duty  of  the  church- 
wardens to  maintain  proper  order  in  the  church  during  the 
time  of  public  worship ;  but  any  other  person  there  present 
may  remove  a  person  who  is  offending  against  proper  de- 
corum, and  thereby  making  himself  a  nuisance  to  all  who 
are  there  assembled,  and  this,  it  is  said,  by  the  same  rule 
of  law  that  allows  a  man  to  abate  a  nuisance ;  and  the 
officiating  minister,  consequently,  would  be  justified  in 
taking  any  measures  to  prevent  the  disturbance  of  the 
congregation  by  any  one  during  the  time  of  divine  service/ 
And  by  the  canon  the  churchwardens  are  directed  not  to 
suffer  any  idle  persons  to  abide  either  in  the  churchyard 
or  church  porch  during  the  time  of  divine  service,  but  to 
cause  them  to  come  in  or  depart. 


CHAPTER  II. 

OF      BAPTISM. 


At  first,  it  is  said,  baptism  was  administered  publicly,  as  Early  mod*  of 
occasion  required,  by  rivers ;  afterwards  the  baptistery  was  Upturn, 
built  at  the  entrance  of  the  church,  or  very  near  it,  which 
had  a  large  basin  in  it  that  held  the  persons  to  be  bap- 
tised, and  they  went  down  by  steps  into  it.  Afterwards, 
when  immersion  came  to  be  disused,  fonts  were  set  up 
at  the  entrance  of  churches  ;b  which  baptisteries  here 
snoken  of  are  to  be  seen  attached  to  many  of  the  foreign 
churches  in  the  present  day,  as  at  Florence. 

There  shall  be  a  font  of  stone  in  every  church  and  The  font 
chapel  where  baptism  is  to  be  ministered,  the  same  to  be 
set  in  the  ancient  usual  places,  in  which  only  font  the 
minister  shall  baptise  publicly  ;c  but  it  does  not  seem  that 
it  should  necessarily  be  inferred  from  this,  that  the  practice 
of  immersion  had  ceased  at  the  time  when  fonts  were 
directed  to  be  set  up  in  churches,  as  the  older  fonts  are 
always  of  sufficient  size  for  the  immersion  of  infants. 

The  people  are  to  be  admonished  that  it  is  most  con- 
venient that  baptism  should  not  be  administered  but  upon 

*  l  Will.  3,  c.  18 

»  Glow  v.  Hind,  1  Mod.  168;  tod  tee  2  Hagg.  Con.  141,  tod  ante, 
"  Churchwarden." 

*  1  Still,  £•  C,  146  j  1  Burn's  £.  L.  c  Canon  81, 
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Father  of  the 
child  not  to  be 
godfather. 


Sponsors  must 
have  been 
communicants* 


Sundays  and  other  holidays,  when  the  most  number  of 
persons  come  together,  as  well  for  that  the  congregation 
of  persons  there  present  may  testify  the  receiving  of  them 
that  be  newly  baptised  into  the  number  of  Chrises  Church, 
as  also  because  in  the  baptism  of  infants  every  man  pre- 
sent may  be  put  in  remembrance  of  his  own  profession 
made  to  God  in  his  baptism ;  nevertheless,  if  necessity  so 
require,  children  may  t>e  baptised  on  anjr  other  day.c 

And  not  only  the  days  on  which  baptism  is  to  be  per- 
formed, but  the  more  particular  time  is  enjoined,  for  the 
people  with  the  child  or  children  are  to  be  ready  at  the 
font  either  immediately  after  the  last  lesson  at  morning 
prayer,  or  immediately  after  the  last  lesson  at  evening 
prayer,  as  the  curate  by  his  discretion  shall  appoint;*  and 
the  same  direction  as  to  the  time  is  given  for  the  public 
baptism  of  such  as  are  of  riper  years ;  and  the  discretion 
of  the  curate  mentioned  in  Doth  places  evidently  extends 
only  as  to  whether  the  baptism  should  be  after  the  last 
lesson  at  morning  or  at  evening  prayer. 

The  above  direction  is  positive ;  so  that  it  appears  that 
a  curate  who  administers  public  baptism,  whether  of  in- 
fants or  of  adults,  at  any  other  time  than  as  above  directed, 
is  acting  in  defiance  of  the  laws  of  the  realm,  and  renders 
himself  liable  to  be  proceeded  against  in  the  ecclesiastical 
courts ;  but  custom  appears  to  have  sanctioned  a  very  fre- 
quent departure  from  the  strict  rubrical  directions  in  this 
respect. 

In  the  public  baptism  of  infants  it  is  further  directed 
that  for  every  male  child  to  be  baptised  there  shall  be  two 
godfathers  and  one  godmother,  and  for  every  female  one 
godfather  and  two  godmothers;6  the  meaning  of  whkk 
appears  to  be,  that  there  shall  be  this  number  at  the  least 
but  not  that  there  should  be  any  restriction  if  a  larger 
number  are  desired. 

No  parent  shall  be  urged  to  be  present,  nor  be  admitted 
to  answer  as  godfather  for  his  own  child ;  and  no  god- 
father or  godmother  shall  be  suffered  to  make  any  other 
answer  or  speech  than  by  the  Book  of  Common  Prayers 
prescribed  m  that  behalf;  neither  shall  any  person  he 
admitted  godfather  or  godmother  to  any  child,  at  christen- 
ing or  confirmation,  before  the  said  person  so  undertaking 
hath  received  the  holy  coihmunion/ 

It  would  seem,  therefore,  to  be  the  duty  of  the  mmist* 
to  inquire  as  to  the  latter  fact,  if  he  had  any  reason  to 
doubt  whether  either  of  the  proposed  sponsors  had  been 


c  Rubric  in  the  Baptismal  Service. 
•  Ibid. 


<>  [bid. 
'Can.  39. 
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communicant ;  and  if  the  answer  received  should  not  be 
satisfactory,  he  ought  to  reject  that  person,  and  not  to 
proceed  with  the  office  until  the  prescribed  number  of 
sponsors,  properly  qualified  by  having  been  communicants, 
should  be  produced. 

The  ministers  shall  take  care  not  to  permit  wanton  Wanton  name* 
names,  which  being  pronounced  do  sound  to  lascivious-  not  to  be  given, 
ness,  to  be  given  to  children  baptised,  especially  of  the 
female  sex ;  and  if  otherwise  it  be  done,  the  same  shall 
be  changed  by  the  bishop  at  confirmation  ;s  which  name  If  given,  maybe 
being  so  changed  at  confirmation  shall,  according  to  Lord  j**0!?1  at  *>** 
Coke,  be  deemed  the  lawful  name.h  m 

But  by  the  form  of  the  present  liturgy,  the  bishop  does 
not  pronounce  the  name  of  the  person  to  be  confirmed,  as 
used  to  be  done  in  the  ancient  offices  of  confirmation,  and 
therefore  it  has  been  said  he  cannot  alter  it  ;*  but  although  Qu*r$,  whether 
he  does  not  ordinarily  pronounce  the  name,  there  is  no  *nia  ***  now  ** 
rubric  which  forbids  it;  and  there  seems  no  reason  why  he    0De " 
might  not  do  so  if  he  should  so  think  fit,  for  the  purpose 
of  complying  with  the  constitution  above  mentioned,  if  any 
improper  name  had  been  given  to  any  child  at  his  baptism. 

Baptism  by  ministers  of  the  Church  of  England  may  Baptisms  by 
be  either  public  in  our  churches,  or  it  may  be  private  in  clergymen, 
houses ;  it  may  be  of  infants  or  of  adult  persons ;  for  each 
of  which  occasions  a  form  is  provided  in  our  Book  of  Com- 
mon Prayer.  And  wherever  it  is  administered  by  a  minister 
of  the  Church  of  England,  it  must  be  according  to  one  of 
these  forms,  and  agreeably  to  the  directions  of  the  rubric 
in  that  behalf. 

Yet  as  the  only  essentials  to  baptism  are  the  invocation  Essentials  to 
of  the  Holy  Trinity  and  the  element  of  water,  verbum  et  ele-  vt,id  baptism. 
mentum,  although  the  minister  might  be  punished  for  addi- 
tions to  or  omissions  from  the  service,  or  for  any  inatten- 
tions to  the  forms  prescribed,  the  baptism  would  be  valid 
and  effectual,  provided  these  essentials  were  observed.k 
For  the  effect  of  baptism,  in  whatever  form  the  ceremony 
may  be  performed,  so  long  as  certain  necessary  things  are 
observed,  is  not  so  much  to  admit  the  person  baptised  into 
any  particular  church,  as  to  make  him  one  of  the  general 
congregation  of  Christ's  flock.1  And  in  this  respect  it  is 
analogous  to  the  ceremony  of  marriage,  which,  as  used  in 
other  countries,  or  in  societies  differing  from  the  Church  of 
England,  is  nevertheless  without  doubt  equally  valid  and 
effectual.  The  rubric  provides  that  the  curates  of  every 
parish  shall  often  warn  the  people  that,  without  great 
cause  and  necessity,  they  procure  not  their  children  to  be 

*  Pecchsm,  Lind.  249  ;  1  Barn's  E.  L.  fc  Co.  Lilt.  3  a. 

1  Rogers's  E.  L.  69.       k  See  post         '  See  the  baptismal  service. 
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baptised  at  home  in  their  houses ;  yet  if,  without  any  such 
necessity,  the  baptism  take  place,  the  child  so  baptised  is 
lawfully  and  sufficiently  baptised,  and  is  not  to  be  baptised 
again.™ 

The  minister  in  his  discretion  would  appear  to  be  the 
proper  judge  of  the  necessity  here  spoken  of;  and  if  be 
should  privately  baptise  without  any  such  necessity,  he 
would  be  liable  to  be  punished  for  so  doing.    Yet  it  seems 
to  be  a  discretion  not  to  be  exercised  without  some  danger; 
for  if  any  minister,  being  duly  and  without  any  manner  of 
collusion  informed  of  the  weakness  and  danger  of  death  of 
any  infant  unbaptised  in  his  parish,  and  thereupon  desired 
to  go  or  come  to  the  place  where  the  said  infant  remaineth, 
to  baptise  the  same,  shall  either  wilfully  refuse  so  to  do,  or 
of  purpose,  or  of  gross  negligence,  shall  so  defer  the  time, 
as,  when  he  might  conveniently  have  resorted  to  the  place, 
and  have  baptised  the  said  infant,  it  dieth  through  such  his 
default,  unbaptised,  the  said  minister  shall  be  suspended 
for  three  months ;  and  before  his  restitution  shall  acknow- 
ledge his  fault,  and  promise  before  his  ordinary  that  he  will 
not  willingly  incur  the  like  again.     Provided,  that  when 
there  is  a  curate  or  a  substitute,  this  constitution  shall  not 
extend  to  the  parson  or  vicar  himself,  but  the  curate  or  sub- 
stitute present." 

And,  as  baptism  would  be  valid  and  effectual  if  performed 
by  a  minister  of  our  Church,  however  irregularly  and  im- 
properly, provided  the  before-mentioned  essentials  were 
observed,  so  also  would  it  by  our  laws  be  recognised  as 
valid  and  effectual,  subject  to  the  same  proviso,  though  not 
performed  by  a  minister  of  our  Church ;  nay  even,  as  it 
appears,  though  performed  by  one  not  pretending  to  be  a 
minister  of  any  denomination,  or  by  one  who  should  not  be 
a  believer  in  the  Christian  faith. 

In  the  case  of  Kemp  v.  Wickes,0  although  the  question 
arose  as  to  the  right  of  burial,  of  which  we  shall  come  to 
speak  more  particularly  hereafter,  yet  from  the  form  of  the 
pleadings,  and  the  admissions  on  either  side,  the  sole  ques- 
tion in  controversy  was  as  to  the  validity  of  lay  baptism; 
for  there  appeared  to  be  no  dispute  as  to  the  three  follow- 
ing facts,  viz.  1 .  That  the  office  of  burial  was  not  to  be  used 
for  persons  who  should  die  unbaptised.  2.  That  the  child 
brought  to  be  buried  had  been  only  baptised  according  to 
the  form  used  by  Wesleyan  dissenters.  3.  That  the  refusal 
of  Mr.  Wickes  was  founded  upon  the  point  of  law  that  be 
was  not  bound  to  bury  persons  who  had  been  so  baptised. 
The  effect  of  these  three  admissions  taken  together  left  the 
»  Rubric  in  the  baptismal  service,        »  Canon  69.       °  3  Phill.  tf& 
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sole  question  to  be  determined,  whether  the  baptism  ad- 
mitted to  have  been  performed  was  of  a  valid  ana  effectual 
nature.  And,  as  it  was  said  by  Sir  J.  Nicholl,  if  the  child 
died  unbaptised,  the  minister  was  not  only  justified,  but  it 
was  his  duty,  and  he  was  enjoined  by  law  not  to  perform 
the  service.  If  the  child  did  not  die  unbaptised,  then  he 
has  violated  the  canon  by  a  refusal  neither  justified  by  any 
exception  contained  within  the  canon  itself,  nor  by  any 
subsequent  law.  In  his  able  and  conclusive  judgment  on 
this  case,  Sir  J.  Nicholl  showed,  by  numerous  quotations 
from  the  canons  and  constitutions  of  the  Church,  that  the 
Church  had  always  been  especially  careful  that  baptism,  by 
whomsoever  performed,  sive  per  laicum,  sive  per  clericum, 
etiam  per  paganum  in  casu  necessitatis,  was  not  to  be  re- 
peated ;  that  two  things  only  were  deemed  essentially  ne- 
cessary— I.  That  the  person  should  be  baptised  in  the  name 
of  the  Father,  Son,  and  Holy  Ghost;  2.  That  the  element 
of  water  should  be  used;  and  if  those  two  essentials  were 
complied  with,  the  baptism,  however  irregular,  was  yet 
always  considered  valid,  so  that  it  was  not  afterwards  to  be 
repeated.  That  it  was  the  use  of  the  water,  and  the  invo- 
cation of  the  Holy  Trinity,  that  was  essential  to  the  baptism. 
Those,  as  Lyndwood  had  explained,  were  the  duo  neces-  Duo  n$cmaria. 
sana.  After  these  quotations,  Sir  J.  Nicholl  proceeds  as 
follows : 

"  Now  these  passages  show  not  only  that  those  bap- 
tisms were  held  to  be  valid,  but  they  show  how  extremely 
cautious  the  Church  was  that  baptism  should  not  be  re- 
peated. These  references  to  the  ancient  law  will  also 
serve  to  explain  and  illustrate  any  matter  which  could  be 
considered  as  doubtful  in  the  construction  of  the  more 
modern  law  of  the  rubric.  It  therefore  seems  to  admit  of  . 
no  doubt,  that  by  the  law  of  the  English  Church,  as  well 
deduced  from  the  general  canon  law,  as  from  its  own  par- 
ticular constitutions,  down  to  the  time  of  the  Reformation, 
lay  baptism  was  allowed  and  practised. 

"  It  was  regular,  and  even  prescribed  in  case  of  neces- 
sity. It  was  so  complete  and  valid  that  it  was  by  no 
means  to  be  repeated.  It  also  clearly  appears  that  in 
order  to  ascertain  its  validity  no  inquiry  was  necessary  to 
be  made  into  the  existing  urgency  under  which  it  was 
administered,  but  only  into  what  was  declared  to  be  the 
essence,  whether  it  had  been  administered  by  water,  and  in 
the  form  of  the  invocation,  for  if  those  forms  were  used, 
the  baptism  by  a  layman  was  complete  and  valid. 

"  So  the  matter  stood  at  the  time  of  the  Reformation,  Period  of  the 
and  that  period  is  an  important  one,  for  if  lay  baptism  Reformation, 
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had  been  considered  as  one  of  the  errors  of  the  Romish 
Church,  it  would  have  been  corrected  at  the  time  when 
all  the  Christian  world  had  their  attention  pointed  to  those 

[>articular  errors.  But  the  fact  is  otherwise,  for  the  use  of 
ay  baptism  was  manifestly  continued  by  the  English  Re- 
formed Church.  Liturgies  were  framed,  and  acts  of  uni- 
formity passed  by  parliament  in  the  reigns  of  Edward  VI. 
and  of  Queen  Elizabeth.  In  those  the  rubrics  run  thus: 
Let  those  that  be  present  call  upon  God  for  his  grace!  and 
say  the  Lord's  Prayer,  if  the  time  will  suffer ;  and  then  one 
of  them  shall  name  the  child,  and  dip  him  in  the  water, 
or  pour  the  water  upon  him,  saying  these  words :  '  I  bap- 
tise thee  in  the  name  of  the  Father,  and  of  the  Son,  and 
of  the  Holy  Ghost.'  Here  is  no  mention  whatever  of  a 
priest  or  lawful  minister  as  the  person  who  is  to  officiate 
upon  the  occasion ;  it  is  directed  to  be  done  by  those  who 
are  present,  or  one  of  them,  without  singling  out  or  par- 
ticularizing what  the  person  is  to  be  who  is  to  administer 
the  sacrament.  And  the  better  opinion  seems  to  be  that 
all  private  baptism  was  by  laymen  antecedent  to  the  time 
of  King  James;  that  it  was  only  public  baptism  in  the 
church  which  was  to  be  administered  by  a  priest ;  and  that 
wherever  there  was  the  sort  of  urgency  and  necessity  which 
prevented  the  child  being  brought  to  the  church,  and  re- 
quired the  child  to  be  baptised  at  home,  the  baptism  was 
to  be  administered  by  any  person,  without  requiring  the 
attendance  of  the  priest.  The  same  rubric,  although  it 
enjoins  the  people  not  to  baptise  their  children  at  home, 
except  in  cases  of  necessity,  yet,  lest  the  necessity  should 
arise,  expressly  directs  the  pastors  to  instruct  their  pa- 
rishioners in  the  form  of  doing  it.  Hence,  it  is  evident 
that  subsequent  to  the  Reformation,  the  English  Reformed 
Church  itself  did  allow  the  practice  of  lay  baptism. 

"  So  the  practice  stood  from  the  Reformation  till  the  time 
of  King  James  I.,  except  that  in  the  year  1575,  among 
some  articles  agreed  upon  at  that  time  in  convocation,  there 
appears  to  have  been  one  (the  12th  article),  which  states, 
that  to  resolve  doubt  by  whom  private  baptism  is  to  be 
administered,  it  is  directed  that  in  future  it  shall  be  admi- 
nistered by  a  minister  only,  and  that  private  persons  shall 
not  intermeddle  therein.  This  article  rather  appears  not 
to  have  been  published  and  circulated.  It  remained  in 
manuscript.  It  had  no  authority,  not  appearing  to  have 
been  even  confirmed  by  the  crown.  There  could  have  been 
no  doubt  upon  the  rubric  of  Edward  VI.,  coupled  with 
what  was  the  old  law  so  far  as  respected  the  validity  of  lay 
m. 
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"  And  the  bishops  certainly  had  not  authority  to  alter 
the  law,  they  had  only  authority  to  explain  matters  which 
were  doubtral;  and  the  doubt  seems  to  have  been,  not 
whether  lay  baptism  was  valid,  but  whether  it  was  regular 
and  orderly.  Up  to  that  time,  wherever  private  baptism 
was  allowed,  there  was  nothing  to  be  found  in  the  ancient 
canons,  the  constitutions  of  the  Church,  or  the  rubric,  that 
required  the  minister,  as  a  person  at  all  necessary  to  be 
present  for  the  orderly  administration  of  such  private  bap- 
tism, it  was  not  even  to  be  inferred  that  it  would  be  more 
regular ;  for  the  minister  is  not  mentioned,  on  the  contrary, 
in  cases  where  private  baptism  was  necessary  (and  it  was 
only  allowed  in  cases  of  necessity),  the  people  were  to  be 
instructed  how  to  perform  it  themselves.  The  most  to  be 
deduced  from  this  article,  therefore,  is,  that  it  was  thought 
at  that  time  by  the  convocation  that  it  would  be  more  pro- 

Kr,  regular  and  decent,  to  have  the  ceremony  of  private 
ptism  performed  by  ministers ;  and  therefore  it  was  di- 
rected to  be  performed  by  them,  and  laics  were  restrained 
from  doing  it ;  but  the  article,  as  before  stated,  does  not 
appear  to  nave  been  published. 

"  King  James  h  (who  considered  himself  a  great  divine) 
disapproved  of  the  practice  of  lay  baptism.  Soon  after  his 
accession  conferences  were  held  at  Hampton  Court  with  Hampton  Court 
the  clergy,  for  the  purpose  of  revising  and  reconsidering  conferences, 
the  Liturgy,  and  particularly  this  article  of  private  baptism. 
The  king  expressed  strongly  his  disapprobation  of  lay  bap- 
tism, and  seemed  more  inclined  to  no  baptism  at  all,  than 
that  the  office  should  be  performed  by  a  laic ;  but  his  di- 
vines (most  of  them  prelates  of  very  great  eminence)  dif- 
fered from  him  in  respect  to  preferring  the  total  omission 
of  baptism  to  its  being  administered  by  a  layman.  It  was, 
however,  agreed  so  far  to  alter  the  rubric  as  to  direct 
that  private  baptism  should  be  administered  by  a  lawful 
minister ;  but  whoever  reads  the  account  which  has  been 
preserved  of  these  conferences,  will  see  that  neither  the 
king  nor  the  bishops  maintained  that  baptism,  if  de  facto 
performed  by  a  laic,  was  invalid ;  on  the  contrary,  even 
King  James  expressly  declared  his  opinion  to  be  that  if 
baptism  had  been  performed  by  a  laic,  with  water  and  the 
invocation  of  the  Trinity  (which  he  also  admitted  to  be  the 
essence  of  the  sacrament  itself)*  such  baptism  was  not  to 
be  iterated ;  that  is,  that  the  person  was  not  to  be  re- 
baptised  ;  for  the  king's  words,  as  recorded,  are — €  I  utterly 
dislike  all  rebaptisation  on  those  whom  women  or  laics 
have  baptised/  He  himself,  therefore,  considered  lay 
baptism  as  valid,  though  he  thought  fit  to  enjoin  the  ad- 
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ministration  even  of  private  baptism  to  be  by  a  clergyman, 
as  much  more  orderly  and  proper. 
Proclamation  by      "  The  rubric  at  that  time  agreed  on  was  never  confirmed 
James  I.  jjy  parliament*  but  a  proclamation  afterwards  appeared 

for  the  authorising  an  uniformity  in  the  Book  of  Common 
Prayer;  and  his  majesty  says  in  that  proclamation,  '  We 
have  thought  meet  that  some  small  matters  might  rather 
be  explained  than  changed.'  The  proclamation  has  no 
suggestion  whatever  of  so  important  a  change  in  the  Eng- 
lish Church,  in  the  established  constitution  of  that  Church, 
as  it  had  existed,  not  only  in  early  times,  but  as  it  existed 
after  the  Reformation  had  taken  place,  as  that  baptism 
actually  administered,  even  by  a  laic,  in  the  due  form,  with 
the  element  and  the  words,  should  be  considered  as  wholly 
null  and  invalid,  and  that  such  a  baptism  could  bear  re- 
baptisation.  There  is  nothing  of  the  kind  in  the  procla- 
mation ;  on  the  contrary,  explanations  in  some  small  things, 
rather  than  a  change,  are  alone  referred  to. 

"  In  construing  all  laws,  it  is  proper  to  inquire  how  the 
law  previously  stood ;  for  it  will  require  more  express  and 
distinct  terms  to  abrogate  and  change  an  old  established 
law,  than  to  provide  for  a  new  case  upon  which  the  former 
law  has  been  wholly  silent.  Private  baptism  by  laymen 
had  always  been  held  valid,  and  almost  enjoined  as  regular. 
The  rubric  having  now  introduced  the  order  that  it  shall 
be  administered  by  the  lawful  minister,  what  would  be  the 
obvious  construction  of  this  alteration  ?  That  in  the  re- 
gular and  ordinary  and  decent  administration  of  private 
baptism,  it  became  the  duty  of  the  lawful  minister  to  per- 
form the  office.  But  if  the  old  law  was  meant  to  be  com- 
pletely changed,  if  it  had  been  intended  to  invalidate  the  old 
law  in  this  respect,  and  that  all  other  baptisms,  except  that 
by  a  lawful  minister,  should  be  considered  as  absolutely 
null  and  void,  the  new  law  would  most  expressly  and  dis- 
tinctly have  declared  it. 

"  Upon  this  rule  of  construction,  the  case  of  marriage 
has  been  referred  to  as  strongly  analogous.  Marriages  are 
by  the  rubric  enjoined  to  be  solemnized  by  a  minister; 
there  is  to  be  a  previous  publication  of  banns,  and  other 
ceremonies  are  to  be  observed ;  the  laws  of  the  Church  and 
the  State  by  several  acts  of  parliament  prohibited  marriage 
to  be  performed  in  any  other  way ;  it  punished  the  parties 
concerned  in  clandestine  marriages,  both  the  minister  who 
solemnized  them,  and  the  parties  between  whom  they  were 
solemnized.  But  notwithstanding  all  these  laws  enjoined 
how  a  marriage  was  to  be  solemnized,  and  punished  tho6e 
who  solemnized  it  in  any  other  way,  what  was  the  conse- 
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Iuence ;  did  the  marriage  become  void  ?  By  no  means. 
l  marriage  in  a  private  house  between  minors,  was  a  per- 
fectly valid  marriage  (notwithstanding  it  was  irregular,  and 
so  far  an  unlawful  marriage),  till  the  Marriage  Act,  by  di- 
rect and  positive  terms,  expressly  declared  that  such  a  mar- 
riage should  be  null  and  void  to  all  intents  and  purposes. 
So  baptism  in  a  house  to  be  regular  after  this  rubric  could 
only  be  administered  upon  occasions  of  urgency,  and  by  a 
minister  of  the  Church ;  but  if  it  was  performed  by  a  layman, 
and  without  necessity  (though  it  was  an  irregular  baptism, 
though  the  parties  might  be  punished  for  violating  tne  in- 
junctions or  the  rubric),  still  it  was  not  an  invalid  baptism, 
and  the  party  could  not  be  rebaptised. 

"  The  rubric  itself,  as  published  by  King  James,  leads  to  Conclusion 
the  very  same  conclusion.  Certain  questions  are  directed  dr?p[11  fro™  *• 
to  be  asked  for  the  purpose  of  ascertaining  whether  the  [^hedny 
child  has  been  already  baptised,  and  the  question  ran  in  jamet  1. 
this  order  and  form  : — u  If  the  child  were  baptised  by  any 
other  lawful  minister,  then  the  minister  of  the  parish 
where  the  child  was  born  or  christened  shall  examine 
and  try  whether  the  child  be  lawfully  baptised  or  no.  In 
which  case,  if  those  that  bring  any  child  to  the  church  do 
answer  that  the  same  child  is  already  baptised,  then  shall 
the  minister  examine  them  further,  saying,  *  By  whom  was 
this  child  baptised  ?  Who  was  present  when  this  child  was 
baptised?  Because  some  things  essential  to  this  sacra- 
ment may  happen  to  be  omitted  through  fear  or  haste  in 
such  times  of  extremity,  therefore  I  demand  further  of  you, 
With  what  matter  was  this  child  baptised?  With  what 
words  was  this  child  baptised  V  And  if  the  minister  shall 
find  by  the  answers  ot  such  as  bring  the  child,  that  all 
things  were  done  as  they  ought  to  be,  then  shall  not  he 
christen  the  child  again,  but  shall  receive  him  as  one  of 
the  flock  of  true  Christian  people. 

"  Now  it  by  no  means  follows  from  asking  by  whom  was  inquiries  made 
this  child  baptised,  or  who  was  present  when  this  child  •*  d»  time  of 
was  baptised,  that  the  person  who  administers  the  cere-  pJSned.**" 
mony  is  essential  to  the  validity  of  the  baptism,  or  that 
those  inquiries  are  made  for  the  purpose  ot  ascertaining 
whether  the  baptism  be  valid  or  not ;  for  it  is  obvious  that 
it  is  not  essential  who  were  the  persons  present    Why, 
then,  is  it  to  be  inferred  as  essential  who  was  the  person 
by  whom  the  ceremony  was  performed  ?    On  the  other 
hand,  it  may  be  extremely  proper  and  convenient  to  in- 
quire into  both  those  circumstances,  for  the  purpose  of 
enabling  the  minister  more  satisfactorily  to  ascertain  whe- 
ther the  essentials  themselves  have  been  performed;  for 
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if  the  office  has  been  performed  by  a  lawful  minister,  then 
there  is  less  suspicion  of  irregularity  or  defect  in  the  per- 
formance, and  a  less  minute  inquiry  may  satisfy  the  mi- 
nister that  the  baptism  has  been  properly  administered. 
Again,  if  the  persons  present  at  the  baptism  were  re- 
spectable intelligent  persons,  or  persons  who  are  at  the 
time  attending,  and  who,  therefore,  can  be  further  ques- 
tioned by  the  minister  in  respect  to  the  essentials  of  bap- 
tism, it  may  be  material  and  proper,  for  that  reason,  to 
inquire  who  were  the  persons  that  were  present    Hence 
it  appears  that  these  questions  being  introduced,  does  not 
establish  that  a  minister  was  essential  to  the  adminis- 
tration of  the  rite ;  but  more  especially  when  we  find  tins 
preamble  to  the  third  and  fourth  questions  interposed  m 
the  middle  of  the  queries ;  because  some  things  essential  to 
this  sacrament  (for  so  I  think  is  the  natural  mode  of  read- 
ing it,  and  not  in  the  way  in  which  the  emphasis  was  laid 
by  the  counsel)— because  some  things  essential  to  this 
sacrament  may  happen  to  be  omitted  (for  if  any  thing 
essential  was  omitted,  it  might  be  proper  to  consider  the 
baptism  as  null) ;  therefore  I  demand  of  you  '  With  what 
matter  was  this  child  baptised  ?  With  what  words  was 
this  child  baptised  V 

"  If  any  doubt  could  be  made  upon  what  is  meant  by 
the  rubric  in  this  respect,  it  would  be  cleared  up  most 
satisfactorily  by  adverting  to  the  old  law  upon  the  sub- 
ject ;  and  by  the  old  law  (as  has  been  already  stated)  it 
was  the  use  of  the  water  and  the  invocation  of  the  Holy 
Trinity,  that  was  essential  to  the  baptism ;  those,  as  Lpd- 
wood  has  explained,  were  the  duo  necessaria.  Again,  *  if 
every  thing  has  been  done  as  it  ought  to  be/  what  is 
meant  by  the  phrase  '  done  as  it  ought  to  be,'  is  explained 
by  adverting  to  the  commentary  of  Lyndwood,  for  he  has 
stated,  in  his  Gloss,  the  terms  riti  ministratus,  legitim 
factum,  and  forma  debita,  to  mean  the  use  of  water  and 
the  form  of  words :  this  can,  therefore,  leave  no  doubt 
what  was  the  meaning  of  the  rubric,  thus  illustrated  as  it 
is  by  reference  to  the  ancient  law  and  to  Lyndwood. 

"  But  the  concluding  part  of  the  rubric  is  equally  de- 
cisive upon  the  subject ;  for  it  is — *  If  they  which  bring  the 
infant  to  the  church,  do  make  such  uncertain  answers  to 
the  priest's  question,  as  that  it  cannot  appear  that  the 
child  was  baptised  with  water  in  the  name  of  the  Father, 
and  of  the  Son  and  of  the  Holy  Ghost  (which  are  essential 

Earts  of  baptism),  then  let  the  priest  baptise  it  in  the  form 
efore  appointed  for  public  baptism  of  infants,  saving  that 
at  the  dipping  of  the  child  in  the  font,  he  shall  use  this 
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form  of  words: — *  If  thou  art  not  already  baptised,  I  Arguments 
baptise  thee  in  the  name  of  the  Father  and  of  the  Son  and  ^rawn  frJm  tbe 
of  the  Holy  Ghost.'  If  there  were  a  doubt  then  whether  g^E*  m 
the  child  was  baptised  with  water  and  with  the  invoca- 
tion (which  are  here  expressly  declared  to  be  essential 
parts  of  baptism),  then  the  child  was  to  be  conditionally 
and  hypothetically  rebaptised,  the  Church  being  so  ex- 
tremely anxious  to  avoid  iteration.  But  supposing  a  doubt 
arose  whether  the  former  baptism  had  been  administered 
by  a  lawful  minister,  was  the  child,  in  that  case,  to  be 
rebaptised,  even  hypothetically?  Such  a  doubt  might 
very  easily  happen;  the  persons  present  might  not  be 
able  to  answer  who  the  person  was  that  had  baptised,  or 
they  might  not  be  able  to  answer  whether  the  person  who 
administered  the  baptism  was  or  was  not  a  lawful  minister. 
He  might  have  been  an  entire  stranger  to  them ;  and  yet, 
if  that  fact  appears  doubtful,  here  are  no  directions  in  the 
rubric  for  a  conditional  rebaptisation. 

"  Hence  it  is  obvious,  that  the  person  performing  the 
baptism  was  not  essential  by  the  rubric,  and  in  this  re- 
spect the  rubric  exactly  conformed  to  the  old  law;  for 
the  baptism  remained  valid,  and  was  not  to  be  repeated ; 
and  even  to  what  King  James  said  at  the  conference,  just 
before  this  rubric  was  approved,  that  he  utterly  disliked 
all  rebaptisation. 

"  After  the  Restoration  the  rubric  was  revised,  and 
was  confirmed  by  parliament,  and  no  alteration  was  made 
except  in  the  title  of  the  office — for,  unless  I  have  been 
misled  by  a  book  of  some  authority  (not  having  seen  the 
Prayer  Book  of  the  time  of  King  James),  the  title  of  King 
James's  office  for  the  administration  of  private  baptism 
was  this  : — '  Of  them  that  be  baptised  in  private  houses  in 
time  of  necessity  by  the  minister  of  the  parish,  or  other 
lawful  minister  that  can  be  procured.'  Now  the  title  of 
the  office  stands  thus  : — 4  Of  the  Ministration  of  Private 
Baptism  of  Children  in  Houses;'  there  is  an  omission, 
therefore,  in  the  title  of  the  words  lawful  ministers,  or  any- 
thing referring  to  them.  This  alteration  in  the  title,  if  it 
meant  any  thing  as  applied  to  the  present  question,  seems 
pretty  strongly  to  infer  that  the  title  was  considered  as  in 
too  precise  a  manner  requiring  both  the  existence  of  the 
necessity  and  the  intervention  of  a  lawful  minister ;  and 
the  title  of  the  office  was  therefore  left  in  more  general 
terms  €  Of  the  Administration  of  Private  Baptism  in 
Houses'  simply ;  and  it  was  only  in  the  directory  part,  as 
in  marriages,  that  it  was  set  forth,  let  the  lawful  minister 
say  so  and  so ;  inferring  that  lawful  ministers  were  the 
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persons  regularly  to  perform  the  office,  and  that  it  was 
considered  a  part  of  their  duty. 

"  So  the  matter  still  remains :  and  after  tracing  the  law 
through  the  several  stages  of  its  history,  it  appears  im- 
possible to  entertain  a  reasonable  doubt  that  the  Church 
did  at  all  times  (whatever  might  have  been  the  opinions 
of  particular  individuals  upon  this  point,  as  there  will  be 
difference  of  opinions  among  individuals  on  all  points)— 
that  the  Church  itself  did  at  all  times  hold  baptism  by 
water,  in  the  name  of  the  Father,  and  of  the  Son,  and  of 
the  Holy  Ghost,  to  be  valid  baptism,  though  not  admi- 
nistered by  a  priest  who  had  been  episcopally  ordained,  or 
rather,  to  state  it  more  generally,  though  administered  by 
a  layman  or  any  other  person.  If  that  be  so— if  that  is 
the  construction  of  baptism  by  the  Church  of  England, 
then  the  refusal  of  burial  to  a  person  unbaptised,  that 
term  simply  being  used,  cannot  mean  that  it  should  be 
refused  to  the  persons  who  have  not  been  baptised  by  a 
lawful  minister  in  the  form  of  the  Book  ot  Common 
Prayer ;  since  the  Church  itself  holds  persons  not  to  be 
unbaptised  (because  it  holds  them  to  be  validly  baptised) 
who  nave  been  baptised  with  water  and  the  invocation  by 
any  other  person  and  in  any  other  form." 

It  does  not  appear  here  to  be  useful  to  advert  to  that 
latter  part  of  this  careful  judgment,  which  refers  more  par- 
ticularly to  protestant  dissenters  and  to  the  toleration  acts; 
for  if  baptism,  by  whomsoever  performed,  siveper  laiam, 
siveper  clericum,  etiam  per  paganum,  in  casu  necessitatis,  is 
valid,  that  performed  by  dissenting  ministers  cannot  cer- 
tainly be  less  so.  The  following  sentence  however  is  im- 
portant :  "By  the  toleration  act  an  important  change  was 
worked  in  the  situation  of  dissenters,  and  baptisms  now 
by  dissenting  ministers  stand  on  very  different  grounds 
from  those  by  mere  laymen ;  protestant  dissenters  being 
now  allowed  the  exercise  of  their  religion,  being  no  longer 
liable  to  pains  and  penalties,  their  ministers  lawfully  exer- 
cising their  functions,  the  rights  of  that  body  being  allowed 
by  law,  it  can  no  longer  be  considered  that  any  acts  and 
rites  performed  by  them  are  such  as  the  law  cannot,  in  the 
due  administration  of  it,  take  any  notice  whatever  of,  or 
that  baptism  performed  by  them,  when  attended  with  what 
our  own  Church  admits  to  be  the  essentials  of  baptism,  is 
still  to  be  looked  on  as  a  mere  nullity. 

The  first  part  of  this  judgment  has  been  here  inserted  at 
considerable  length,  on  account  of  the  full  history  of  this 
subject  which  it  supplies,  and  from  the  clear  and  conclu- 
sive reasoning  contained  in  it.  "  Why,"  says  Sir  J.  Nicholl 
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in  conclusion,  'the  rights  and  interests  of  the  Church  are 
to  be  affected  by  considering  dissenting  baptisms  as  Chris- 
tian baptisms— by  allowing  persons  so  baptised  the  com- 
mon right  of  being  buried  according  to  the  ordinary  forms 
of  the  Church  and  by  a  minister  of  the  Church,  to  whose 
support  they  are  bound  to  contribute,  has  not  been  ex- 
plained. If  the  law  has  not  excluded  them  from  this 
ordinary  right  of  Christianity  and  humanity,  the  ministers 
of  the  Church  will  not  surely  be  degraded  by  performing 
the  office.  On  the  contrary,  the  generality  of  the  clergy, 
it  may  be  presumed,  will  rejoice  that  in  this  last  office  of 
Christian  cnarity  there  is  no  separation  between  the  Church 
and  their  protestant  dissenting  brethren.  It  is  by  a 
lenient,  a  liberal  interpretation  of  the  laws  of  disability 
and  exclusion,  and  not  by  a  captious  and  vexatious  con- 
struction and  application  of  them,  that  the  true  interests 
and  the  true  dignity  of  the  church  establishment  are  best 
supported ." 

The  above  able  judgment  of  Sir  J.  Nicholl,  although  it 
was  but  a  single  decision,  and  not  carried  up  upon  appeal, 
appears  for  a  long  time  to  have  set  this  question  at  rest. 
It  was  very  generally  acquiesced  in,  and  no  case  was  This  decision 
brought  before  the  courts  calling  it  in  question,  or  impugn-  was  for  a  long 
ing  the  principles  on  which  it  was  based  for  thirty  years.?  ^n,eac<luiesced 
It  might  have  been  supposed,  therefore,  that  the  point  was 
finally  settled ;  especially  since  it  had  been  settled  in  a 
manner  so  consonant  to  the  proper  feelings  both  of  church- 
men and  dissenters,  and  which  neither  party  could  have 
any  interest  in  disturbing.  But  the  question  was  never- 
theless at  last  again  raised  in  precisely  the  same  manner, 
viz.,  by  the  refusal  of  a  clergyman  to  bury  the  body  of  a 
child  brought  to  him  to  be  buried,  on  the  ground  that  it 
was  unbaptised,  never  having  been  baptised  by  a  regularly 
ordained  minister  of  the  Church  of  England.*1 

The  facts  in  this  case  were  as  little  in  dispute  as  in  the  Case  of  Mattin 
preceding,  for  it  was  admitted  that  the  outward  form  of  v-  £*rtl!»on 
paptism  had  been  complied  with ;  it  was  also  admitted   ay    pil,m" 
in  effect  that  lay  baptism  was  tolerated  in  the  Church 
down  to  1603.     But  it  was  pleaded  by  the  defendant,  that 
after  the  conference  at  Hampton  Court  at  that  time,  an 
alteration  was  made  in  the  liturgy ;  and  that  from  that 
time  lay  baptism,  which  had  been  allowed  by  the  Church 
of  Rome,  was  no  longer  allowed  in  our  Church,  and  that 
the  practice  was  repudiated  by  the  ecclesiastical  authorities 
of  this  realm  at  that  time  assembled.    The  question  there- 

p  Sir  H.  Jenner,  in  Mastin  v.  F.scott,  post. 
1  Mastin  v.  Escolt,  2  Curt.  692. 
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fore  raised  in  this  case  was  solely,  "  whether  since  the 
alteration  in  the  rubric  an  episcopally  ordained  minister 
was  essential  to  the  valid  administration  of  this  rite."  It 
is  consequently  only  necessary  to  allude  to  that  part  of 
the  judgment  in  this  case  which  relates  to  what  took  place 
about  the  year  1603,  and  to  what  has  taken  place  sub- 
sequently. The  state  of  the  old  law  upon  the  subject 
being  admitted,  nothing  was  done,  says  Sir  H.  Jenner, 
to  alter  the  law  until  1575:  then,  at  a  convocation  of 
the  province  of  Canterbury  (it  does  not  appear  that  the 
province  of  York  had  any  concern  with  it),  fifteen  canons 
were  made  and  agreed  upon,  and  amongst  them  was  one 
which  went  directly  to  prohibit  the  administration  of  pri- 
vate baptism  by  any  out  a  lawful  minister,  or  a  dea- 
con called  to  be  present  for  that  purpose.  Of  these  the 
queen  refused  her  assent  to  the  loth.  Thirteen  only  of 
them  were  printed.  This  canon  prohibiting  lay  baptism 
was  not  published  with  the  rest.  Gibson  says,  "This 
canon  was  not  published  in  the  printed  copy ;  but  whether 
on  the  same  account  that  the  15th  was  left  out,  that  is, 
because  disapproved  by  the  crown,  I  cannot  certainly  tell" 
It  does  appear  to  have  been  mentioned  at  the  Hampton 
Court  conference,  and  on  the  whole,  if  it  was  published,  it 
never  appears  to  have  been  considered  to  have  any  binding 
authority,  for  in  1594  a  proclamation  of  Queen  Elizabeth 
was  published  continuing  the  very  same  rubric  and  the 
same  directions  for  the  performance  of  private  baptism  ts 
were  in  Edward  Vlth's  Prayer  Books.  I  think  the  result 
of  this  conference  at  Hampton  Court  is  not  that  which  is 
alleged  by  the  defendant,  Mr.  Escot,  in  his  allegation, 
namely,  that  from  that  period  to  the  present  day,  tnat  is, 
from  1603,  the  liturgy  of  the  Church  of  England  has  not 
allowed  the  rite  of  baptism  performed  by  unordained  per- 
sons to  be  valid,  but  has  held  the  direct  contrary.  It  ap- 
pears to  me,  that  though  the  persons  engaged  in  that  con- 
ference did  all  they  could  to  discourage  the  administration 
of  baptism  by  laymen  and  by  women ;  yet  that  they  cook) 
not  prevail  upon  themselves  absolutely  and  expressly  to 
prohibit,  still  less  to  declare,  such  baptism  absolutely  nail 
and  void. 

The  liturgy  and  the  rubric  were  afterwards  altered  ac- 
cording to  the  decision  of  the  king  and  of  the  bishops  at 
that  time ;  and  the  king  in  the  proclamation  issued  shortly 
afterward,  reciting  what  had  taken  place  at  Hampton 
Court,  states  that  he  thought  some  small  things  might 
rather  be  explained  than  changed.  This  certainly  is  not 
the  language  which  would  have  been  used  if  so  great  an 
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alteration  as  that  which  is  contended  for  had  been  contem- 
plated in  the  ritual  of  the  Church,  as  the  mode  of  adminis- 
tering baptism  in  private  houses.  Under  these  circum- 
stances the  court  is  warranted  in  saying  that  up  to  this 
time  the  Church  had  not  pronounced  lay  baptism  to  be 
invalid. 

Sir  H.  Jenner,  after  some  further  remarks,  particularly 
referred  to  the  opinion  of  the  bishops  so  late  as  1712,  and 
quoted  from  the  published  papers  of  Archbishop  Sharpe  Opinion  of 
the  following  words :  "  Tuesday,  22nd  April,  I  went  to  sb™hbiiJ^ 
Lambeth,  we  were  in  all  thirteen  bishops ;  we  had  a  long  otherbishops  in 
discourse  about  lay  baptism,  which  of  late  hath  made  such  1712. 
a  noise  about  the  town ;  we  all  agreed  that  baptism  by 
any  other  person  except  lawful  ministers  ought  to  be  dis- 
couraged;   nevertheless,  whoever  was   baptised   by  any 
other  person,  and  in  that  baptism  the  essentials  of  bap- 
tism were  observed,  that  is  being  dipped  or  sprinkled  in 
the  name  of  the  Father,  &c,  such  baptism  was  valid,  and 
ought  not  to  be  repeated."*1    The  learned  judge  observed 
in  conclusion,  "  It  seems  to  me  upon  the  whole  of  the  Undoubted  and 
case,  that  the  law  of  the  Church  is  beyond  all  doubt,  that  f^Jj  ^l,ed 
a  child  baptised  by  a  layman  is  validly  baptised."    And  Church, 
this  opinion  was  confirmed,  and  the  question  it  is  pre- 
sumed finally  settled,  upon  appeal  to  the  queen  in  council/ 

Among  the  privileges  conferred  by  baptism,  it  seems  at  Freedom  sup- 
one  time  to  have  been  doubted  whether  the  important  one  P0*^  tooecon- 
rz*       j  *  ,     i_     •      i    j    i    -         j.i        r  ferred  on  slaves 

or  freedom  was  not  to  be  included  ;8  and  the  consequence  by  baptism. 
of  this  appears  to  have  been,  that  baptism  was  withheld 
from  negro  slaves,  lest  they  should  by  receiving  it  become 
free.     Upon  this  Blackstone  remarks/  after  mentioning 
bow  the  law  of  England  abhors  the  existence  of  slavery, 
"  Within  this  nation  the  infamous  and  unchristian  practice  ?f  raf rk" of 
of  withholding  baptism   from  negro   servants,  lest  they  ^  slone  0D 
should  thereby  gain  their  liberty,  is  totally  without  foun- 
dation, as  well  as  without  excuse.    The  law  of  England 
acts  upon  general  and  extensive  principles ;  it  gives  liberty 
rightly  understood,  that  is,  protection  to  a  Jew,  a  Turk,  or 

t  Since  the  final  settlement  of  ibis  question  by  the  decision  of  the  highest 
court  of  appeal  in  matters  ecclesiastical,  several  attempts  have  been  made  to  dis- 
turb if,  and  several  minor  propositions,  which  are  obviously  included  in  the 
settlement  of  the  major,  have  been  denied.  Thus,  after  it  baa  been  decided  that 
lay  baptism  generally  was  valid,  objections  were  attempted  to  be  raised  to  baptisms 
by  Wesley  an  ministers  and  ministers  of  other  sects,  as  being  what  were  called 
heretical  baptisms.  And  it  was  also  gravely  objected  that  the  validity  of  such 
lay  baptisms  became  effete  as  the  child  grew  up,  and  ceased  as  it  became  adult. 
Bat  it  fvooM  only  create  unnecessary  confusion  to  notice  cases  or  opinions  which 
can  have  no  enact  upon  the  settled  law. 

'  Eseott  v.  MaMin,  Moore,  P.  C.  Cases. 

•  3  Mod.  120.  *  1  Black.  Com.  425. 
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a  heathen,  as  Well  as  to  those  who  profess  the  true  religion 
of  Christ ;  and  it  will  not  dissolve  a  civil  obligation  be- 
tween master  and  servant,  on  account  of  the  alteration  of 
faith  in  either  of  the  parties ;  but  the  slave  is  entitled  to 
the  same  protection  in  England  before  as  after  baptism; 
and  whatever  service  the  heathen  negro  owed  of  right  to 
his  American  master  by  general,  not  by  local  law,  the 
same,  whatever  it  be,  is  lie  bound  to  render  when  brought 
to  England,  and  made  a  Christian." 

The  above  is  inserted  rather  as  matter  of  history  than  of 
law,  and  to  show  the  ideas  that  have  existed  formerly  in 
reference  to  this  subject ;  for  happily  at  the  present  day 
the  consideration  of  such  matters  has  become  unnecessary 
and  obsolete. 
Feet  for  bap-  As  to  the  right  of  the  minister  to  receive  any  fee  for 
t*8in'  baptism,  it  seems  that  it  may  exist  in  some  particular 

places  by  prescription ;  for  they  who  have  paid  so  long  are 
presumed  to  have  at  first  bound  themselves  voluntarily 
No  right  of        thereunto  ;tt  but  no  such  right  can  exist  generally;  and  it 
minister  to  such  j8  directly  opposed  to  the  following  constitution:- "We 
fees  genera  y.    ^Q  grrajy  enj0jn  that  no  sacrament  of  the  church  shall  be 
denied  to  any  one  upon  the  account  of  any  sum  of  money, 
because  if  anything  hath  been  accustomed  to  be  given  by 
pious  devotion  of  the  faithful,  we  will  that  justice  be  done 
thereupon  to  the  churches  by  the  ordinary  of  the  place 
afterwards.*    And  even  in  those  places  in  which  fees  have 
been  used  to  be  paid,  it  is  not  easy  to  see  in  what  manner 
the  payment  of  them  could  be  enforced ;  and  it  is  certain 
that  baptism  could  not  be  withheld,  if  they  were  refused; 
Baptism  could    for  the  injunctions  of  the  68th  and  69th  canons  abore 
ordeTal^fbr     men^one(^  are  positive  that  there  shall  be  no  refusal  or 
non-payment  of  delay  by  ministers  in  christening,  if  the  circumstances  there 
a  fee.  mentioned  are  complied  with ;  and  the  payment  of  fees  for 

performing  the  service  does  not  appear  there  to  be  con- 
templated.* 

Wherever  in  any  particular  parish  any  prescriptive  right 

to  a  fee  for  baptism  may  have  been  established,  this  can 

only  extend  to  such  baptisms  as  are  actually  performed  by 

Mioister  not       the  minister  of  that  parish ;  and  if  any  parishioner  should 

performing  ibe    take  his  child  elsewhere  to  be  baptised,  the  minister  of  his 

daTin^wb"01    Pa"8n  C0UW  Dave  n<>  right  to  demand  of  him  the  fee.  Thus 

pwcripTio/in     Burdeaux,  a  French  Protestant,  had  his  child  baptised  at 

the  parish,  if  the  the  French  Church  in  the  Savoy,  and  Dr.  Lancaster,  vicar 

out  of  ^pl8iwl  of  St.  Martin's,  in  which  parish  it  is,  together  with  the 

clerk,  libelled  against  him  for  a  fee  of  2s.  6d.  due  to  him, 

•  Lindw.279.  *  Lindw.2?8;  1  Burn's  E.  L.  116. 

i  See  ante. 
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and  h.  for  the  clerk ;  a  prohibition  was  moved  for,  and  it 
was  urged  that  this  was  an  ecclesiastical  fee  due  by  the 
canon.  Lord  C.  J.  Holt  said,  "  Nothing  can  be  due  of 
common  right,  and  how  can  a  canon  take  money  out  of 
laymen's  pockets?  Lindwood  says  it  is  simony  to  take 
anything  tor  christening  or  for  burying,  unless  it  be  a  fee 
due  by  custom ;  but  then  a  custom  for  any  person  to  take 
a  fee  for  christening  a  child  when  he  doth  not  christen 
him,  is  not  good ;  like  the  case  in  Hobart,  where  one  dies 
in  one  parish,  and  is .  buried  in  another,  the  parish  where 
he  dies  shall  not  have  a  burying  fee ;  if  you  have  a  right 
to  christen,  you  should  libel  for  that  right ;  but  you  ought 
not  to  have  money  for  christening  when  you  do  not  do 
it""  And  notwithstanding  the  opinions  which  may  have  Query,  whether 
heretofore  prevailed  to  the  contrary,  it  appears  to  be  at  f0Dryb^Um$u? 
least  very  doubtful  whether  in  any  case  the  payment  of  a  a Jy  c^|mi  ' 
fee  for  baptism  could  be  enforced.  In  the  table  of  fees 
signed  by  Lord  Stowell  for  the  parish  of  St.  Andrew's, 
Holborn,  and  to  which  we  shall  afterwards  allude/  there 
is  no  mention  of  a  fee  for  baptism,  although  there  is  one 
specified  for  registering  baptisms ;  and  wherever  a  fee  for 
baptism  has  been  customarily  paid,  it  is  probable  that  it 
originated  in  the  fee  for  registration ;  and  the  fact  that  the 
payment  might  be  thus  explained  would  seem  to  render  it 
almost  impossible  to  prove  a  custom,  or  to  establish  a  pre- 
scriptive claim  to  it. 

When  the  minister  has  baptised  the  child,  he  has  a  fur-  Registering 
ther  duty  to  perform  in  making  an  entry  thereof  in  the  ^P*18101, 
parish  register,  which  is  a  book  in  which  formerly  all 
christenings,  marriages,  and  burials  were  recorded,  and 
the  use  of  which  is  enforced  both  by  the  canon  law  and 
by  statute. 

The  parish  register  is  said  to  owe  its  origin  to  the  Lord  0n8in  of« 
Vicegerent  Cromwell ;  and  the  canon  is  said  to  be  only  a 
reinforcement  of  one  of  his  injunctions  in  the  year  1538, 
and  which  were  continued  during  the  two  succeeding  pro- 
testant  reigns. 

It  appears  unnecessary  to  mention  the  somewhat  mi- 
nute directions  of  the  canon  in  this  respect;    since  the  Registries  of 
keeping  of  parochial  registries  of  baptism  and  also  of  baptil,D5oyGtSoJ 
burial b  are,  so  far  as  regards  the  duties  of  clergymen  in  J^ue. 
that  respect,  regulated  by  the  statute  52  Geo.  111.  c.  146, 
whereby  it  is  enacted,  that  registers  of  public  and  private 
baptisms,  marriages,0  and  burials  solemnized  according  to 

•  12  Mod.  171 ;  1  Salk.  33*i.  »  See  post,  Burial. 

*  Several  of  the  provisions  relating  to  registering  burials  have  been  mentioned 
in  this  place  for  the  sake  of  avoiding  repetition. 

c  As  to  mirriages  repealed  by  6  &  7  Will.  4,  c.  86,  see  post,  "  Marriages." 
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Books  for  rpgit- 
lering  btptismt. 


Baptisms  and 
burials  per- 
formed else- 
where than  in 
parish  church, 
or  by  any  other 
than  the  minis- 
ter of  the  parish. 


In  case  of  pri- 
vate baptisms. 


Register -book. 
Where  to  be 
kept,  and  when 
produced. 


Copies  how  to 
be  made  and 
verified. 


the  rites  of  our  church,  shall  be  made  and  kept  by  the 
rector,  or  other  the  officiating  minister,  of  every  parish  or 
chapelry,  on  books  of  parchment  or  durable  paper,  to  be  pro- 
vided by  the  king's  printer  at  the  expense  of  the  parishes; 
and  the  particular  form  of  the  book  and  of  the  manner  of 
making  the  entries  are  directed  according  to  a  form  in  the 
schedule  to  the  act.d 

Separate  books,  with  the  forms  appropriate  to  each,  are 
to  be  provided  for  baptisms  (whether  public  or  private) 
and  for  burials ;  and  every  officiating  minister,  as  soon  as 
possible  after  the  solemnisation  of  every  baptism,  whether 
public  or  private,  and  after  every  burial,  shall  record  in  the 
proper  register-book  for  that  purpose  the  several  particu- 
lars pointed  out  to  be  inserted  by  the  form  of  the  book, 
and  shall  sign  the  same ;  and  unless  he  is  prevented  by 
sickness  or  unavoidable  impediment,  this  is  in  no  case  to 
be  delayed  later  than  seven  days  after  the  ceremony  has 
taken  place.* 

If  the  ceremony  of  baptism  or  burial  is  performed  else- 
where than  in  the  parish  church  or  chapel,  having  its  own 
registry,  and  by  a  person  who  is  not  the  officiating  mi- 
nister of  the  parish,  then  the  minister  performing  the  cere- 
mony must,  on  the  same  or  the  next  day,  transmit  to  the 
minister  of  the  parish  a  certificate  in  a  prescribed  form;f 
and  the  minister  of  the  parish  is  thereupon  to  enter  such 
baptism  in  the  register  according  to  the  certificate,  adding 
the  words  according  to  the  certificate  of  the  Rev.  A.  B., 
transmitted  to  me  on  the day  of .*  This  last- 
mentioned  section  is  important  to  be  observed  in  the  case 
of  private  baptisms. 

The  register-book  is  to  be  deemed  the  property  of  the 
parish  (so  that  in  legal  proceedings  it  would  be  properly 
termed  the  property  of  the  churchwardens) ;  the  custody 
of  it  is  to  be  in  the  rector  or  other  officiating  minister,  by 
whom  it  is  to  be  kept  in  an  iron  chest,  provided  by  the 
parish,  either  in  his  own  house,  if  he  resides  in  the  parish, 
or  in  the  church;  and  the  book  is  to  be  taken  from  the 
chest  only  for  the  purpose  of  making  entries,  being  pro- 
duced when  necessary  in  evidence,  or  for  some  of  the 
purposes  mentioned  in  the  acth 

At  the  expiration  of  two  months  after  every  year,  copies 
of  the  entries  in  the  preceding  year  are  to  be  made  by  the 
officiating  minister  or  persons  under  his  direction,  on 
parchment,  to  be  provided  by  the  parish,  and  the  contents 


*  See  Appendix, 
f  Sect.  4. 


•  Sect.  3. 

*  Sect  5. 


f  See  Appendix. 
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to  be  verified  by  the  minister  according  to  a  prescribed 
form;1  and  the  declaration  in  such  form  is  to  be  written 
on  the  copy,  without  any  stamp,  immediately  after  the  last 
entry,  and  the  signature  to  be  attested  by  one  at  least  of 
the  church  or  chapel  wardens.k 

And  these  copies,  thus  verified  and  attested,  are  to  be  To  whom  to  be 
transmitted  by  post  to  the  registrar  of  the  diocese,  on  or  Bent* 
before  the  1st  of  June  in  every  year ;  and  the  registrar  of 
every  diocese,  on  or  before  the  1st  of  July,  is  to  report  to 
the  bishop  whether  such  copies  have  been  sent  to  him,  and 
if  not,  specially  to  state  the  default.1 

If  the  minister  neglect  to  verify  or  sign  such  copies  and  Minister  neg- 
such  declaration,  so  that  the  churchwardens  are  not  able  lecjiogtoeigii 
to  transmit  them,  they  shall,  within  the  time  required  for  *    ven  y" 
the  transmission  thereof,  certify  such  default  to  the  regis- 
trar, who  shall  specially  state  the  same  in  his  report  to  the 
bishop.111     In  the  cases  of  baptisms  or  burials  in  extra-  Baptisms  in 
parochial  places,  where  there  is  no  church  or  chapel,  the  pf^^*"*1"*1 
officiating  minister,  within  one  month  afterwards,  is  to 
deliver  to  the  rector,  &c,  of  the  parish  immediately  adjoin- 
ing, as  the  ordinary  shall  direct,  a  memorandum  thereof, 
signed  by  the  parent  of  the  child  baptised ;  or  a  memoran- 
dum of  the  burial,  signed  by  the  persons  employed  about 
the  same,  together  with  two  of  the  persons  attending  the 
same,  as  the  nature  of  the  case  may  require ;  every  such 
memorandum  to  contain  such  particulars  as  are  by  the  act 
required ;  and  such  memorandum  shall  be  entered  by  the 
rector,  &c,  to  whom  it  is  so  given,  in  the  register  of  his 
parish,  and  form  a  part  thereof.11 

Any  persons  wilfully  inserting  or  causing  to  be  inserted  Puoishment  for 
false  entries  in  the  register  or  the  transmitted  copies,  or  wjJJjjJJ*  ^"Dg 
forging,  altering,  or  counterfeiting  the  same,  or  wilfully  regmcr' 
destroying,  defacing,  or  injuring  the  register-book,  or  know- 
ingly signing  or  ceitifying  any  copy,  false  altogether  or  in 
part,  shall  be  guilty  of  felony,  and  transported  for  fourteen 
years.0     But  no  rector  or  officiating  minister  who  shall 
discover  any  error  to  have  been  committed  in  the  form  or 
substance  of  the  entry  of  any  such  baptism  or  burial  by  him 
solemnized  shall  be  liable  to  those  penalties,  if  he  shall  Modeof  correct 
within  one  calendar  month  after  discovery  of  such  error,  in  Jeered  Uube 
presence  of  the  parent  or  parents  of  the  child  baptised,  or  register  book, 
in  case  of  the  death  or  absence  of  the  respective  parties, 
then  in  the  presence  of  the  church  or  chapel  wardens  (who 
shall  attest  the  same),  alter  and  correct  the  entry  found  to 
be  erroneous,  according  to  the  case,  by  entry  in  the  margin 

1  See  Appendix.  k  Sect.  6.  >  Sect.  8. 

»  Sect.  9.  »  Sect.  10.  •  Secu  14. 
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Effect  of  ttat. 
6  &  7  Will.  4, 
c.86. 


Additional  di- 
rections. 


Minister  per* 
forming  rite  of 
baptism  to  give 
certificate,  if 
required. 


Fee  for  certifi- 
cate, &c. 


of  such  book  wherein  such  erroneous  entry  is  made,  without 
alteration  of  the  original  entry ;  and  he  shall  sign  such 
entry  in  the  margin,  and  add  to  such  signature  the  day  of 
the  month  and  year  when  such  correction  was  made ;  pro* 
vided  that,  in  the  fair  copy  of  the  register  so  transmitted  to 
the  registrars  of  the  dioceses,  the  officiating  minister  shall 
certify  the  alterations  so  made  by  hira.P 

The  statute  which  we  have  thus  far  analysed  contains 
several  further  directions  as  to  registration,  but  it  will  not 
be  necessary  to  mention  them  here,  as  they  do  not  in  any 
way  affect  our  present  subject,  viz.  the  duties  of  a  minister 
in  the  office  of  baptism. 

The  recent  actq  passed  for  the  civil  registration  of  births, 
deaths,  and  marriages,  expressly  provides  that  nothing 
therein  contained  shall  affect  the  registration  of  baptisms 
or  burials  as  now  by  law  established ;  so  that,  whatever 
any  parishioner,  incumbent,  or  curate,  had  respecti?ely  a 
right  to  insist  upon  with  regard  to  the  registration  of  bap- 
tisms, may  be  equally  insisted  on  by  either  party  now/  All 
the  directions  therefore  contained  in  the  statute  before  ex- 
plained remain  in  full  force. 

The  following  enactments,  however,  of  the  statute  6  &  7 
Will.  IV.  c.  86,  are  to  be  observed  in  addition  to  those  be- 
fore mentioned. 

If  any  child  born  in  England,  whose  birth  shall  bate 
been  registered  according  to  the  provisions  of  that  act, 
shall,  within  six  calendar  months  after  it  has  been  so  regis- 
tered, have  any  name  given  to  it  in  baptism,  the  parents  or 
persons  so  procuring  such  name  to  be  given,  may  within 
seven  days  afterwards  procure  and  deliver  to  the  registrar  a 
certificate  according  to  a  prescribed  form,8  signed  by  the  mi- 
nister who  shall  have  performed  the  rite  of  baptism;  which 
certificate  the  minister  is  required  to  deliver  immediately 
after  the  baptism,  whenever  it  shall  be  then  demanded,  on 
payment  of  the  fee  of  Is.,  which  he  shall  be  entitled  ia 
receive  for  the  same;  and  the  registrar  or  superintendent 
registrar,  upon  the  receipt  of  that  certificate,  and  upon  j>ay- 
ment  of  a  fee  of  Is.,  shall,  without  any  erasure  of  the  original 
entry,  forthwith  register  that  the  child  was  baptised  by 
such  a  name ;  and  such  registrar  or  superintendent  registrar 
shall  thereupon  certify  upon  the  certificate  the  additional 
entry  so  made,  and  forthwith  send  the  certificate  through 
the  post  to  the  registrar  general.1  Every  rector,  &c,  and 
every  registrar,  &c,  who  shall  have  the  keeping  for  the  time 
being  of  any  register-book,  shall  at  all  reasonable  times 

p  Sect.  15.        q  6&7Will.4,c.86.        '  Rogers's  E.L.  771,  772. 
•  See  Appendix.  *  6  6c  7  Will.  4,  c.  86.  s.  24. 


Digitized  by 


Google 


OF   MARRIAGE.  633 

allow  searches  to  be  made,  and  shall  give  a  copy,  certified  Searching  ihe 
under  his  hand,  of  any  entry  or  entries  in  the  same,  upon  re8i»|er  d00*- 
payment  of  a  fee  of  Is.  for  every  search,  extending  over  a  Fee  for. 
period  of  not  more  than  one  year,  and  6rf.  additional  for 
every  half  year,  and  2s.  6d.  for  every  single  certificate." 

All  persons  wilfully  making  or  causing  to  be  made  any  Pen»n*  wilfully 
false  statements  as  to  any  of  the  particulars  required  to  be  m**mZ  ^ 
inserted,  are  to  be  deemed  guilty  of  perjury.*  8     m  B  f* 

Any  person  having  the  custody  of  any  register-book,  or  Losing  or  da- 
certifiea  copy  thereof,  or  of  any  part  thereof,  who  shall  "«giog  register, 
carelessly  lose  or  injure  the  same,  or  carelessly  allow  the     c* 
same  to  be  injured  while  in  his  keeping,  shall  forfeit  a  sum 
not  exceeding  50U 


CHAPTER  III. 


OF    MARRIAGE,     AND   THE    DUTIES    OF    A    MINISTER 
IN    RELATION    THERETO. 


Of  all  the  various  matters  which  are  the  subject  of  the  importance  and 
laws  of  this  country,  none  perhaps  is  more  important  than  extent  of  the 
that  of  marriage  :  and  this,  whether  we  consider  it  as  the  |j™of  mar" 
subject  of  the  ecclesiastical  or  of  the  common  law.     In 
what  manner  marriage  may  be  contracted  so  as  to  be  valid 
and  indissoluble,  is  in  itself  an  extensive  consideration ; 
but  the  various  consequences  of  that  contract,  upon  pro- 
perty settled  by  or  upon  the  contracting  parties,  the  reci- 
procal rights  and  duties  of  husband  and  wife,  the  rights  of 
children  of  the  marriage,  and  the  duties  and  liabilities  of 
trustees,  all  these  form  varied  and  extensive  subjects  of 
inquiry. 

It  will  be  obvious,  however,  that  for  our  present  pur-  Subject  of  the 
pose  the  discussion  of  these  matters  would  be  unnecessary,  p»«»ent  inquiry, 
and  we  shall  endeavour,  in  the  present  chapter,  to  confine 
ourselves  to  the  consideration  of  that  branch  of  the  law 
which  treats  of  the  ceremony  of  marriage  and  its  imme- 
diate incidents ;  and  to  those  only,  so  far  as  the  clergyman 
is  interested  in,  or  affected  by,  its  provisions.  Formerly, 
marriages  celebrated  per  presbyterum  sacris  ordinibus  con- 
stitutum  were  alone  valid  and  complete  as  marriages  in 
this  country,  and  those  only  were  regular  which  were  also 
•  Sect.  35.  *  Sect  41.  J  Sect.  42. 
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celebrated  in  facie  ecclesise.*    But  before  the  time  of  Pope 
Innocent  III.  there  was  no  solemnization  of  marriage  in 
the  church ;   but  the  man  came  to  the  woman's  bouse 
where  the  woman  inhabited,  and  led  her  home  to  his  own 
house,  which  was  all  the  ceremony  then  used.*    By  the 
customs  of  the  Anglo-Saxons  the  marriage  ceremony  was 
commonly  performed  at  the  bouse  of  the  bridegroom,  to 
which  the  bride  had  been  previously  taken  ;c  and  there 
was  an  interval  in  this  country  during  which  marriages 
were  not  had  in  facie  ecclesisB ;  for,  dunng  the  usurpation, 
they  were  solemnized  before  justices  of  the  peace,  an  inno- 
vation probably  introduced  for  the  purpose  of  degrading 
the  clergy/  but  it  was  afterwards  considered  necessary  to 
pass  an  act  of  parliament  to  confirm  the  validity  of  snch 
marriages.     But  although  the  clergyman  might  have  been 
punishable,  it  does  not  appear  that  it  was,  previous  to  the 
first  Marriage  Act,6  absolutely  necessary  to  the  validity  of 
a  marriage  that  it  should  take  place  in  facie  ecclesi©,  for 
many  marriages  solemnized  in  the  Fleet  Prison  or  its  liber- 
ties, or  in  May  Fair,  were,  before  that  time,  considered  valid 
though  irregular  marriages/    As  no  marriage,  therefore, 
could  formerly  have  taken  place  without  the  intervention 
of  a  clergyman,  the  subject  was  of  more  universal  interest 
to  him  than  at  present ;  for  the  laws  of  a  neighbouring 
country  in  this  matter  have  recently  been  introduced  here; 
and  the  intervention  of  a  clergyman  in  marriage  is  now  at 
the  option  of  the  contracting  parties,  and  is  by  no  means 
requisite  by  law  to  complete  the  validity  of  the  contract.1 

Marriage,  therefore,  is  no  longer  necessarily  the  subject 
of  ecclesiastical  cognizance :  nor  does  it  necessarily  in  any 
manner  concern  the  ecclesiastical  body,  or  its  individual 
members ;  but  whenever  the  parties  may  choose  to  con- 
tract marriage  according  to  the  forms  of  the  church  of 
England,  the  clergyman  is  still  bound  to  solemnize  it  ac- 
cording to  prescribed  forms,  and  to  observe  all  the  laws  re- 
lating to  it  in  the  same  manner  as  if  no  such  general 
license  to  marry  without  his  intervention  by  law  existed.1 

In  order  to  constitute  a  valid  marriage  the  parties  must 
be  able  to  contract,  willing  to  contract,  and  must  actually 
contract1  in  the  proper  forms  and  solemnities,  required  by 
law  to  be  observed  in  the  mode  in  which  they  have  chosen 
to  adopt.     In  each  of  these  requisites,  where  the  parties 

»  Bacon's  Abr.  Marriage  C. ;  Salk.  1 19. 

h  Moor,  170 ;  per  Goldiogbam,  argutndo. 

c  Rogers,  £.  L.  Marriage,  and  cases  there  cited. 

d  Bacon's  Abr.  Marriage  C,  note. 

•  26  Geo.  2,  c.  33.  '  1  Lee,  28  ;  Vin.  Abr.  Baron  and  Feme. 

ff  See  6  &  7  Will.  IV.  c.  83.      »  Ibid.  sect.  1.      >  1  Black.  Com.  433. 
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intend  to  contract  marriage  according  to  the  forms  of  the 
church  of  England,  the  clergyman  is  directly  or  indirectly 
concerned  ;  for  if  he  should  knowingly  perform  the  cere- 
mony between  those  who  are  unable  or  unwilling  to  con- 
tract, he  would  be  equally  liable  to  punishment  as  if  he 
performed  it  without  observing  the  proper  forms  and  cere- 
monies prescribed. 

First,  then,  they  must  be  able  to  contract,  which  gene-  Parties  must  be 
rally  all  persons  may  do  except  in  the  following  cases  :       able  to  contract. 

If  either  of  the  parties  has  another  husband  or  wife  Fint  disability, 
living,  although  such  wife  or  husband  has  been  beyond  Former  wife  or 
eeas,  or  under  sentence  of  transportation  for  life,  or  the  a"80™*  livin*« 
like,  besides  the  penalties  consequent  upon  such  a  mar- 
riage as  a  felony,  the  second  marriage  is,  to  all  intents  and 
purposes,  absolutely  void,  or  rather  a  ceremony  has  been 
performed,  which  is  no  marriage  but  a  mere  nullity  ;k  and 
the  clergyman  who  performed  such  ceremony,  haying  no- 
tice of  the  prior  marriage,  would  be  liable  to  punishment ; 
and  if  he  had  notice  of  anything  which  might  fairly  raise 
his  suspicions  as  to  whether  there  had  been  a  prior  mar- 
riage, he  would  be  bound  to  make  all  reasonable  inquiry 
before  performing  the  ceremony. 

A  prior  marriage  is  valid,  and  must  be  taken  notice  of  as  In  *bat  «•» 
such  in  this  country,  though  it  has  been  contracted  in  ||7o^eYmar-n 
Scotland,  or  beyond  seas,  and  in  a  foreign  state,  suppos-  riBge. 
ine  it  to  be  valid  according  to  the  law  of  the  country  wnere  Foreign  mar- 
it  has  been  contracted ;  and  if  its  validity  is  questioned,  it  ritges. 
must  be  determined  by  the  law  of  the  country  where  it 
was  contracted.1 

The  ecclesiastical  courts  of  this  country  entertain  ques- 
tions of  foreign  marriages,  not  only  of  British  subjects, 
but  also  (to  prevent  a  failure  of  justice)  examine  into  the 
validity  of  the  marriages  of  aliens ;  and  in  considering  the 
factum  of  a  foreign  marriage  it  is,  in  a  general  sense,  quite 
unimportant  whether  the  foreign  law,  which  is  to  deter- 
mine its  validity,  happens  to  be  more  strict  than  our  own, 
as  in  France,  or  altogether  lax  and  indefinite  (by  com- 
parison) as  in  Scotland.  According  to  general  principles, 
a  marriage  unduly  celebrated  in  France  is  prim&  facie  a 
nullity  in  England;  whereas  a  marriage  lawfully  con- 
tracted in  Scotland  is  valid  in  the  courts  of  this  country, 
without  reference  to  its  irregularity.  In  either  case  the 
rules  of  English  law  would  be  inapplicable,  and  for  the 
purpose  of  investigating  the  question,  they  would  be  super- 

k  2  Htgg.  Con.  129 ;  2  Phil.  321. 

1  Ltt  loci  contractu*,  Serimshirt  ▼.  Seriwuhir*,  2  Hagg.  Coo.  395 ;  MiddU- 
ten  v.  Savtrin,  2  Hagg.  Cod.  437. 
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seded  by  the  law  of  the  country  in  which  the  marriage  had 
taken  place.  In  such  cases,  although  the  inquiry  is  in  an 
English  court,  and  the  decree  the  act  of  an  English  judge, 
the  law  of  England  withdraws  altogether,  and  leaves  the 
legal  question  to  the  exclusive  judgment  of  the  law  of  tbe 
country  where  the  marriage  took  place.m 

The  only  important  exception  to  this  rule  of  the  lex  loci 
contractus,  having  long  before  been  established  by  uni- 
versal opinion,  was  fully  recognised  by  the  statute  4 Geo. 
IV.  c.  91 ,  which  reciting  that  it  has  been  thought  expedient 
to  relieve  the  minds  of  all  his  majesty's  subjects  from  any 
doubts  concerning  the  validity  of  marriages  solemnized  by 
a  minister  of  the  church  of  England  in  the  chapel  or  house 
of  any  British  ambassador,  or  minister  residing  within  the 
country,  to  the  court  of  which  he  is  accredited,  or  in  the 
chapel  belonging  to  any  factory  abroad,  or  in  the  house  of 
any  British  subject  residing  at  such  factory ;  as  well  as 
from  any  possibility  of  doubt  concerning  the  validity  of 
marriages  solemnized  within  the  British  lines,  by  any 
chaplain  or  other  person  officiating  under  the  orders  of 
the  commanding  officer  of  a  British  army  abroad,  enacts, 
that  all  such  marriages  shall  be  deemed  and  held  to  be 
as  valid  in  law  as  if  the  same  had  been  solemnized  within 
his  majesty's  dominions,  with  a  due  observance  of  all  forms 
required  by  law.n  And  as  to  this  it  has  been  decided  that 
a  marriage  abroad  in  the  house  of  a  British  ambassador, 
where  one  of  the  parties  is  a  British  subject,  is  valid,  as 
being  within  the  operation  of  this  act.°  But  where  a  mar- 
riage was  celebrated  abroad,  which  was  not  valid  according 
to  the  lex  loci,  in  an  English  church,  in  the  presence  of  the 
English  consul,  and  by  a  clergyman  appointed  and  paid 
by  the  English  government,  it  was  nevertheless  held  in- 
valid :  there  being  no  English  ambassador  accredited  there, 
nor  any  British  factory.? 

The  following  rules  may  be  considered  as  satisfactorily 
establishing  the  acknowledged  law  of  this  subject. 

1st.  That  the  validity  of  the  marriage,  both  in  respect  of 
the  competence  of  the  parties  to  contract,  and  of  tne  so- 
lemnities with  which  they  contract  it,  is  to  be  decided  with 
reference  to  the  law  of  the  place  in  which  the  marriage  is 
contracted ;  and  that  if  it  be  valid,  secundum  legem  lod 
contractus,  it  must  be  deemed  valid  in  every  other  place. 

2nd.  But  the  lex  loci  contractus  is  not  admitted,  when 
it  violates  the  law  of  nature,  public  morals,  or  the  policy 


■2Haffg.  Con.  59. 

•  Lloyd  v.  Prt<j/ean,  2  Curl.  251. 


MGeo.4,c.91. 

p  Kent  ?.  Burgess,  11  Sim.  361. 
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or  institutions  of  that  state  in  which  its  validity  is  sought 
to  be  established. 

3rd.  It  is  not  admitted  when  the  parties  have  no  bond 
fide  domicile  in  loco  contractus,  but  have  resorted  thither 
to  evade  a  prohibitory  law  in  force  in  the  place  of  their 
actual  domicile,  extending  to  marriage  contracted  in  any 
other  country,  in  terms  or  in  effect,  and  which  law  has  « 
made  void  a  marriage  contracted  in  contravention  of  its 
provisions. 

4th.  The  parties  are  excused  from  conforming  to  the  lex 
loci  contractus,  if  they  belong  to  a  state,  the  subjects  of 
which  form  a  separate  and  distinct  community  in  the  fo- 
reign country  in  which  they  are  married,  as  in  the  case  of 
the  British  factories  established  in  various  parts  of  Europe 
and  Asia ;  or  if  they  belong  to  the  state  which  has  taken 
hostile  possession,  and  is  in  the  occupation  of  the  foreign 
country ;  or  if  they  belong  to  the  state  whose  ambassador 
is  established  in  the  foreign  country.  In  these  instances 
the  parties  may,  observing  certain  conditions  as  to  place, 
celebrate  their  marriage  according  to  the  law  of  their  own 
country.** 

With  respect  to  Jews  and  Quakers,  their  own  matrimo-  Marriages  of 
nial  law  is  acknowledged  ;  that  is  to  say,  although  living  in  J*™*  aod 
this  country,  they  possess  the  privilege  of  being  married  Qua  en* 
according  to  the  ceremonial  of  their  own  religion ;  but  both 
the  parties  to  such  marriage  must  be  Quakers'  or  Jews8 
respectively,  otherwise  the  privilege  does  not  exist,  and 
the  marriage,  according  to  such  ceremonial  only,  would 
not  be  valid. 

If  a  prior  valid  marriage  has  been  had  or  solemnized,  a  Marriage  not 
decree  of  separation  or  divorce  d  mensd  et  thoro  does  not  dissolved  by  a 
so  for  dissolve  it  as  to  allow  either  party  to  contract  a  se-    lvorce    m 
cond  marriage ;    and  if  such  second  ceremony  was  per- 
formed, it  would  equally  be  a  mere  nullity ;  nor  can  a  prior 
marriage,  contracted  in  England,  be  so  far  annulled  in  a 
foreign  state  by  a  divorce  a  vinculo  matrimonii,  between 
parties  not  bond  fide  domiciled  there,  as  to  enable  them  to 
contract  a  second  marriage.     But  if  the  parties,  having 
been  married  in  this  country,  had  a  bond  fide  domicile  in 
a  country  which  allowed  of  such  divorces,  it  would  be 
otherwise.1 

If,  after  a  prior  marriage,  and  while  a  husband  or  wife 
is  still  living,  the  ceremony  of  marriage  should  be  per- 

i  1  Barge  on  Conflict  of  Laws,  190. 

T  Harford  v.  Morris,  in  1781,  before  the  Delegates. 

*  Undo  v.  folisario,  1  Hag.  Con.  216,  where  see  the  form  of  the  ceremony. 

(  See  the  judgment  of  Dr.  Lushington  in  Bf alley  v.  Btaxtey,  3  Hag.  639. 


Digitized  by 


Google 


638  OF  MARRIAGE. 

formed,  that  ceremony,  being  a  nullity,  will  not  prevent 
the  party  to  it,  who  had  not  been  previously  married,  from 
contracting  a  second  marriage  at  any  time. 
Second  dis-  2.  The  next  legal  disability  to  contract  marriage  is  want 

ability.  0f  age<    Xhis  is  sufficient  to  avoid  all  other  contracts  on 

Waot  of  age.  account  of  the  imbecility  of  judgment  of  the  parties  con- 
tracting ;  a  fortiori,  therefore,  says  Blackstone,  it  ought 
to  avoid  this,  the  most  important  of  all  contracts.  There- 
fore, if  a  boy  under  fourteen,  or  a  girl  under  twelve  yean 
of  age,  marries,  this  marriage  is  only  inchoate  and  imper- 
fect; and  when  either  of  them  comes  to  the  age  of  consent 
aforesaid,  they  may  disagree  and  declare  the  marriage  void, 
without  any  divorce  or  sentence  in  the  spiritual  court 
This  is  founded  on  the  civil  law.  But  the  canon  law  pap 
a  greater  regard  to  the  constitution  than  the  age  of  the 
parties ;  for  if  they  are  habiles  ad  matrimonium,  it  is  a  good 
marriage,  whatever  their  age  may  be.  And  in  our  law  it 
is  so  far  a  marriage,  that,  if  at  the  age  of  consent  they 
agree  to  continue  together,  they  need  not  be  married  again 
If  the  husband  be  of  years  of  discretion,  and  the  wife  under 
twelve,  when  she  comes  to  years  of  discretion  he  may  dis- 
agree as  well  as  she  may ;  for  in  contracts  the  obligation 
must  be  mutual;  both  must  be  bound  or  neither;  and6o 
it  is  vice  versd,  when  the  wife  is  of  years  of  discretion,  and 
the  husband  under." 
Former  dis-  Connected  with  this  last  disability  of  want  of  age,  it  was 

to  m2r°f  wU^™  at  one  Period  the  law  of  thi?  country  that  all  marriages 
outToMeot.  "    celebrated  by  license,  where  either  of  the  parties  was  under 
the  age  of  twenty-one  years  (not  being  a  widow  or  widower^ 
without  the  consent  of  the  father,  or  if  he  were  not  living, 
of  the  mother  or  guardians,  should  be  absolutely  void; 
such  a  provision,  however,  was  found  to  be  contrary  to 
Repealed.         principles  of  general  policy,  and  has  been  repealed.    Such 
a  marriage,  although  without  consent,  is  now  valid,  and 
the  parties  could  not  again  contract.2 
Third  disability.      3.  Another  legal  disability  to  contract  marriage  is  where 
Parties  within     the  parties  are  related  by  consanguinity  or  affinity,  snch 
the  prohibited     consanguinity  or  affinity  being  defined  according  to  the 
SjS-J^T    8Pirit  and  letter  of  ihe  Levitical  law.    That  law  is  that 
affinity.  none  of  you  shall  approach  to  any  that  is  next  of  kin  to 

uncover  their  nakedness;7  which  words,  being  general, 
must  be  understood  and  expounded  by  the  examples  from 
the  6th  to  the  20th  verse;  among  which  we  find  many 
prohibitions  to  collaterals  in  the  third  degree,  both  in 
affinity  and  consanguinity ;  but  there  is  no  example  of 

•  1  Black.  Com.  436,  and  see  note.  *  See  4  Geo.  4,  c.  76. 

*  Leviticus,  chapt.  IS.  v.  6. 
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collaterals  in  the  fourth  degree,  either  in  affinity  or  con- 
sanguinity, and  therefore  the  law  of  marriage  opens  to  re- 
lations in  the  fourth  degree ;  and  the  Jewish  lawyers,  in 
computing  their  degrees,  computed  them  according  to  the  Mode  of  com- 
natural  order  of  things ;  that  is,  from  the  propositus  up  to  putiog. 
the  common  stock,  and  so  down  to  the  other  relations, 
which  is  the  fair  and  natural  order  of  computing  proximity ; 
and  in  this  order  of  computation,  cousin  germans  are  held 
to  be  of  the  fourth  degree,  and  to  have  liberty  to  marry.* 

This,  likewise,  was  the  ancient  sense  of  the  Christian 
Church,  and  even  of  the  Church  of  Rome,  in  the  time  of 
PoDe  Gregory ;  for,  in  writing  to  Austin,  Bishop  of  Can- 
terbury, he  says,  in  quarta  generations  contracta  matri- 
monia  minimi  solverentur;  but  afterwards,  when  they  found  innovation*  of 
that  dispensations  for  incestuous  marriages  brought  great  l*>e  Chnrch  of 

profit  to  the  Church  of  Rome,  and  knowing  it  had  obtained  *°J£!t°l!!^L 
•  11  ,1      ^ii    •     •        y^ii         ii-  «       t*  t        anoicnt  roanoer 

universally  in  the  Christian  Church  that  it  was  lawful  to  of  computing 

marry  in  the  fourth  degree,  Pope  Alexander  II.  began  a  degree*, 
new  computation  of  degrees ;  and  he  said  that  the  secular 
computation,  which  was  the  computation  of  the  civil  law, 
was  not  properly  adapted  to  the  decisions  touching  inces- 
tuous marriages;  but  they  ought  to  compute  up  to  the 
common  stock,  where  the  relation  joined,  because  there 
the  blood  was  connected;  and  therefore  they  computed 
the  degrees  according  to  the  distance  of  the  person  remotest 
from  the  common  stock;  for,  according  as  the  remotest 
was  distant  from  the  common  stock,  so  they  computed  the 
relation  between  the  parties ;  so  that  the  first  cousins  that 
are  in  the  fourth  degree,  by  the  received  computation  in 
the  Mosaic  and  civil  law,  were  now  by  the  canonical  com- 
putation thrown  into  the  second  degree;  and  by  this  alter- 
ation of  the  computation  of  degrees,  they  forbad  not  only 
first  cousins,  but  second  and  third  cousins  to  marry,  unless 
they  obtained  dispensations.* 

These  innovations,  having  been  introduced  by  the  Church 
of  Rome,  occasioned  in  this  country  the  passing  the  statute  Repudiated  in 
32  Hen.  VIII.  c.  38,  by  which  it  was  declared  that  no  re-  thia  country  by 
servation  or  prohibition  (God's  law  except)  shall  trouble  or  8laUltc# 
impeach  any  marriage  without  the  Levitical  degrees ;  and 
that  no  person,  of  what  estate,  degree  or  condition  soever 
he  be,  shall  be  admitted  to  any  of  the  spiritual  courts  within 
the  king's  realm,  or  any  of  his  grace's  other  lands  and  do- 
minions, to  any  process,  plea  or  allegation  contrary  to  the 
statute.6 

What  these  degrees  are  by  our  laws  held  to  be  is  set 

s  Bacon's  Abr.  Marriage  A.  *  Vaugb.  210;  Bacon's  Abr.  ibid. 

b  32  Hen.  8,  c.  38. 
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Archbishop  forth  in  a  table  called  Achbishop  Parker's  Table,  referred 
Parker's  Table,  to  jn  the  canons  of  1603,  and  copies  of  which  are  found  in 
the  Book  of  Common  Prayer,  and  hung  up  in  churches; 
and  it  is  declared  that  all  marriages  made  and  contracted 
within  those  degrees  shall  be  adjudged  incestuous  and  un- 
lawful, consequently,  shall  be  dissolved  as  void  from  the 
beginning ;  and  the  parties  so  married  shall,  by  course  of 
law,  be  sepaiated. 

And  since  the  statute  above  mentioned,  it  has  been  clearly 
agreed,  that  if  the  spiritual  courts  proceed  to  impeach  or 
dissolve  a  marriage  out  of  the  Levitical  degrees,  that  thai 
the  temporal  courts  are  to  prohibit  them;  for  by  that  sta- 
tute all  marriages  that  are  out  of  those  degrees  are  declared 
Ecclesiastical  to  be  good  and  lawful ;  and  therefore,  if  the  spiritual  court 
coons  to  be  pro-  molest  persons  in  doing  that  which  is  declared  lawful  to  be 

?mbpe^hmar?      done  ty  the  statutes  of  the  realm*  they  are  ty  the  teD5" 

riage  not  within  poral  courts  to  be  prohibited,  because  they  exceed  their 
the  prohibited  jurisdiction,  thus  bounded  by  the  temporal  law ;  but  where 
degrees,  fae  law  has  not  bounded  them,  their  jurisdiction  still  con- 

tinues ;  and  therefore,  within  the  Levitical  degrees,  they 
are  still  judges  of  incest.0 
Piohibition  All  marriages  within  the  third  degree  according  to  the 

extends  to  rela-  Jewish  computations  are  equally  void,  whether  for  con- 
M«l*to?ll^iti!y9  sanguinity  or  affinity ;  thus,  the  sister  of  a  deceased  wife 
mate  relations,  is  considered  as  a  sister,  and  the  wife's  sister's  daughter  as 
a  niece;  and  it  seems  that  a  person  is  restrained  from 
marriage  with  illegitimate  relations  within  the  prohibited 
degrees,  as  much  as  with  legitimate  ones,  because  the 
rules  of  prohibition  of  marriage  arise  out  of  natural  rela- 
tionship.d 

Notwithstanding  the  disability  to  contract  marriage 

within  these  prohibited  degrees,  the  common  law  conrts 

were  in  the  habit  of  interfering  to  prohibit  the  spiritual 

court  from  bastardizing  the  issue  after  the  death  of  one  of 

Former  distinc-   the  parties;  and  this  created  what  has  been  called  the  un- 

Uon  of  marriages  natural  distinction  between  marriages  voidable  and  void;' 

for  thU  cause6  *  or>  *n  ^act>  ^e  raa**riage  was  good  or  bad  in  law,  just  as 

the  attention  of  the  spiritual  courts  happened  to  be  drawn 

to  it  during  its  continuance. 

does  not  now  This  anomalous  condition  of  the  law,  however,  now  no 

exist;  all  such    longer  exists ;  for  it  has  been  recently  enacted  that  all 

TOw'vcff are     carriages,  which  shall  hereafter  be  celebrated  between 

persons  within  the  prohibited  degrees  of  consanguinity  or 

affinity,  shall  be  absolutely  null  and  void,  to  all  intents 

and  purposes  whatsoever.     But  marriages  which  had  been 

c  Vaugh.  206;  Bacon's  A br.  ibid.  d  1  Hag.  Con.  352. 

•  1  Curteis,  188. 
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contracted  previously  to  the  passing  of  that  statute  within 
the  prohibited  degrees  of  affinity  are  declared  good,  except 
in  those  cases  where  a  suit  was  at  that  time  depending. 
Marriages,  however,  within  the  prohibited  degree  of  con- 
sanguinity,  contracted  previously  to  that  time,  are  not 
declared  good,  but  remain  voidable  as  before/ 

4.  Another  disability  to  contract  marriage  is  want  of  Fourth  diaa- 
reason.  It  was  formerly  adjudged  that  the  issue  of  an  bility ;  want  of 
idiot  was  legitimate,  and  consequently  that  his  marriage  r6t*on- 
was  valid;'  a  strange  determination,  as  Blackstone  has 
observed,  since  consent  is  absolutely  requisite  to  matri- 
mony, and  neither  idiots  nor  lunatics  are  capable  of  con- 
senting to  anything ;  and  therefore  the  civil  law  judged 
much  more  sensibly,  when  it  made  such  deprivations  of 
reason  a  previous  impediment,  though  not  a  cause  of 
divorce  if  they  happened  after  marriage.  And  modern 
resolutions  have  adhered  to  the  reason  of  the  civil  law,  by 
determining  that  the  marriage  of  a  lunatic,  not  being  in  a 
lucid  interval,  was  absolutely  void.  But  as  it  might  be 
difficult  to  prove  the  exact  state  of  the  party's  mind  at  the 
actual  celebration  of  the  nuptials,  upon  this  account  (con- 
curring with  some  private  family  reasons)11  the  statute  15 
Geo.  ft.  c.  30,  has  provided  that  the  marriage  of  lunatics 
and  persons  under  phrenzies  (if  found  lunatics  under  a 
commission,  or  committed  to  the  care  of  trustees  by  any 
act  of  parliament),  before  they  are  declared  of  sound  mind 
by  the  Lord  Chancellor  or  the  majority  of  such  trustees, 
shall  be  totally  void.1 

In  all  these  last-mentioned  cases,  there  has  been  no 
prior  valid  marriage,  and  the  parties  who  may  have  ap- 
parently contracted  under  such  circumstances,  are  never- 
theless at  liberty  to  marry  at  any  future  time.  There  are  voidable  mir- 
some  other  cases  in  which  marriages  duly  solemnized  are  riagee. 
voidable,  but  into  these  it  does  not  appear  necessary  here 
to  enter,  since  in  all  such  cases  the  pnor  marriage  is  valid, 
and  is  so  to  be  considered  by  the  clergyman,  until  a 
decree  has  been  pronounced  to  the  contrary  in  the  proper 
court 

Secondly.  The  parties  must  be  willing  to  contract  mar-  second  esaential 
riage:  consensus  nan  concubitus  facit  nuptias,  is  the  maxim  to  validity  of 
of  the  civil  law  in  this  case,  ana  is  adopted  by  the  common  JJ^"1*8*'  eon" 
law;  so  that  if  it  could  occur  that  a  party  were  married 
forcibly,  and  against  his  or  her  will,  the  ceremony  would 
in  such  case  be  a  nullity,  and  some  of  the  cases  already 

'  5  &  6  WUl.  4,  c.  54.  »  Roll.  Abr.  357. 

*  See  private  act,  23  Geo.  2,  c.  6,  *  1  Black.  Com.  438. 
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Third  esse  nt  is  1 
to  validity  of 
marriage;  matt 
be  according  to 
tome  form  sanc- 
tioned by  law. 


What  marriages 
are  void  under  6 
&  7  Will.  4, 
c.  85,  not  being 
celebrated  ac- 
cording to  the 
rites  of  the 
Established 
Church. 


Preliminaries 
necessary  to  a 
marriage  by  a 
clergyman. 


Banns. 


Time,  place, 
and  manner  of 

Kblication  of 
nns. 


mentioned,  where  parties  are  unable  to  contract,  may 
perhaps  be  equally  referable  to  this  head. 

Thirdly.  Lastly,  the  parties  must  actually  contract  in  the 
proper  forms  and  ceremonies  required  by  law.  What  are 
such  proper  forms  and  ceremonies,  where  the  marriage  » 
according  to  the  rites  of  the  Established  Church,  will 
appear  in  the  following  pages.  The  other  forms  in  which 
marriage  may  be  had  are  entirely  regulated  by,  and  de- 
pendent on,  the  statute  6  &  7  Will.  IV.  c.  86:  by  which  it 
is  declared  that  the  marriage  of  any  persons,  knowingly 
and  wilfully,  under  the  provisions  of  that  statute — 

1.  In  any  place  other  than  the  church,  registered 
building,  office,  or  other  place  specified  in  the  notice 
and  certificate; 

2.  Or  without  due  notice  to  the  superintendent 
registrar ; 

3.  Or  without  certificate  duly  issued ; 

4.  Or  without  license,  in  case  a  license  is  neces- 
sary under  that  act ; 

6.  Or  in  the  absence  of  a  registrar  or  superintend- 
ent registrar,  where  his  presence  is  necessary  under 
that  Act,  shall  be  null  and  void.k 

If  the  parties  are  under  none  of  the  disabilities  before 
mentioned,  and  wish  to  contract  marriage  according  to 
the  forms  of  the  Established  Church,  they  must  proceed, 
in  the  first  instance,  either  by  publication  of  banns  or  by 
license,  or  by  giving  notice  to  the  superintendent  regis- 
trar and  obtaining  his  certificate. 

The  word  banns  is  of  Saxon  origin,  and  signifies  publi- 
cation or  proclamation,1  Its  institution,  as  a  means  of 
publicity,  may,  it  is  said,  be  referred  to  the  fourth  Lateran 
Council,  a.  d.  1215,  held  during  the  pontificate  of  Inno- 
cent III.,  and  was  adopted  from  the  Roman  Catholic 
Church  into  our  canons  at  the  Reformation.  This  pah- 
lication  for  three  several  Sundays  or  holidays,  unless  a 
faculty  or  license  had  been  obtained,  was  enjoined  by  the 
canon  law ;  and  by  the  rubric  it  is  ordered  that  the  bairns 
of  all  that  are  to  be  married  together  must  be  pubfished 
in  the  church  three  several  Sundays  or  holidays,  in  the 
time  of  divine  service,  immediately  after  the  sentences 
for  the  offertory.111  The  particular  time  and  place,  how- 
ever, for  the  publication  of  banns  has  been  altered  by 
statute,  and  it  has  been  enacted  by  statute  4  Geo.  IV. 
c.  76,  that  from  and  after  the  1st  November,  1823,  all 
banns  of  matrimony  shall  be  published  in  an  audible  man- 


k  6  &  7  Will.  4,  c.  85,  a.  42. 
m  Rubric  in  Office  of  Matrimony. 


i  Rogers's  E.  L.  509. 


Digitized  by 


Google 


OF  MARRIAGE.  643 

ner,  in  the  parish  church  or  in  some  public  chapel,  in 
which  chapel  banns  of  matrimony  may  now,  or  may  here 
after  be  lawfully  published,  of  or  belonging  to  such  parish 
or  chapelry,  wherein  the  persons  to  be  married  shall  dwell, 
according  to  the  form  of  words  prescribed  by  the  rubric 
prefixed  to  the  office  of  matrimony  in  the  Book  of  Com- 
mon Prayer,  upon  three  Sundays  preceding  the  solemni- 
zation of  marriage,  during  the  time  of  morning  service,  or 
of  evening  service  (if  there  shall  be  no  morning  service  in 
such  church  or  chapel  upon  the  Sunday  upon  which  such 
banns  shall  be  published),  immediately  afte»the  second 
lesson;11  and  whensoever  it  shall  happen  that  the  persons 
to  be  married  shall  dwell  in  divers  parishes  or  chapelries, 
the  banns  shall  in  like  manner  be  published  in  the  church, 
or  in  any  such  chapel  as  aforesaid,  belonging  to  such 
parish  or  chapelry  wnerein  each  of  the  said  persons  shall 
dwell,  and  that  all  other  the  rules  prescribed  by  the  said 
rubric  concerning  the  publication  of  banns  and  the  solem- 
nization of  matrimony,  and  not  hereby  altered,  shall  be 
duly  observed,  and  that  in  all  cases  where  banns  shall 
have  been  published,  the  marriage  shall  be  solemnized  in 
one  of  the  churches  or  chapels  where  such  banns  shall 
have  been  published,  and  in  no  other  place  whatsoever.0 

These  provisions  are  so  plain  and  simple  that  they  seem 
to  require  no  further  explanation.     Where  the  parish  where  church 
church  or  chapel  of  any  cnapelry  is  demolished  in  order  is  under  repair, 
to  be  rebuilt,  or  under  repair  and  disused,  it  is  by  the  <>r  demolbhed 
saipe  statute  provided  that  banns  may  be  proclaimed  in  emPora  ^ 
the  church  or  chapel  of  any  adjoining  parish  or  chapelry, 
in  which  banns  are  usually  proclaimed,  or  in  any  place 
licensed  by  the  bishop  for  divine  service  during  the  disuse 
of  the  church,  or  in  any  consecrated  chapel  of  such  parish 
or  place  which  the  bishop  may  order  and  direct ;  but  as 
it  is  enacted  that  the  marriage  must  be  solemnized  in  one 
of  the  churches  or  chapels  where  the  banns  have  been 
published,  and  in  no  other  place  whatever,P  there  is  no 
provision  for  the  possible  case  of  a  church  demolished  in 
order  to  be  rebuilt,  or  destroyed  in  any  other  manner, 
betweea  the  times  of  publication  of  the  banns  and  so- 
lemnization of  the  marriage. q      It  would  probably  be 

*  It  may  probably  be  inferred  from  this  alteration  that  it  was  not  customary 
at  that  time  to  read  the  sentences  of  the  offertory  generally  on  every  Sunday. 

*  4  Geo.  4,  c.  76,  s.  2. 
f  Seeu  13. 

*  A  recent  case  may  be  remembered  where  this  difficulty  might  have 
occurred,  in  the  case  of  a  church  in  South  war k,  which  was  almost  destroyed  by 
fire,  and  where  the  parties,  in  some  peril,  were  married  amongst  the  still 
smoking  ruins. 
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Banns  must  be 
published  where 
mairriage  it  to 
be  solemnized. 


No  clergyman 
should  solem- 
nize marriage 
but  in  the  place 
where  the  banns 
have  been  pub- 


Seven  days' 
notice  of  names, 
place  and  time 
of  abode  of  the 
parties,  to  be 
given  to  the 
minister. 


sufficient  in  such  a  ease,  to  conform  as  nearly  as  possible 
to  the  statute ;  for  where,  before  the  passing  of  the  above 
statute,  a  marriage  had  been  solemnized  on  the  site  or 
ruins  of  a  church,  and  the  banns  had  been  published  in 
the  church  of  the  adjoining  parish,  it  was  held  that  the 
marriage  was  good,  for  that  the  parties  had  done  all  they 
could  to  comply  with  the  law.*1 

We  shall  have  occasion  to  mention  hereafter  in  what 
places,  churches  or  chapels,  marriages,  according  to  the 
rites  of  the  Church  of  England,  are  to  be  solemnized; 
here  it  may  be  sufficient  to  observe,  that  in  all  places 
where  marriages  may  be  solemnized,  there  also  the  banns 
must  be  published. 

The  mode  which  appears  to  have  been  contemplated  by 
the  statute  6  &  7  Will.  IV.  c.  86,r  seems  to  have  been  that 
the  banns  should  be  published  in  the  parish  church,  al- 
though the  marriage  was  solemnized  in  the  chapel  licensed 
under  the  provisions  of  that  act ;  for  by  that  act  there  was 
no  authority  given  for  the  publication  of  banns  in  such 
chapels ;  that  authority,  however,  was  given  in  the  fol- 
lowing year  by  the  statute  1  Vict.  c.  22;  and  by  the  same 
act  it  was  declared,  that  where  the  parties  to  any  marriage, 
intended  to  be  solemnized  after  publication  of  banns, 
should  reside  within  different  ecclesiastical  districts,  the 
banns  for  such  marriage  should  be  published,  as  well  in 
the  church  or  chapel  in  which  such  marriage  should  be 
intended  to  be  solemnized,  as  in  the  chapel  licensed  under 
the  provisions  of  the  6  &  7  Will.  IV.  c.  85,  for  the  other 
district  within  which  one  of  the  parties  was  resident;  and 
if  there  should  be  no  such  chapel,  then  in  the  church  or 
chattel  in  which  the  banns  of  such  last-mentioned  party 
might  have  been  legally  published  if  the  said  act  had  not 
been  passed.9 

This,  therefore,  now  renders  it  imperative  on  the  cler- 
gyman, where  the  marriage  is  by  banns,  to  solemnize  it 
in  no  other  place  than  where  the  banns  have  been  pub- 
lished :  and  where  either  of  the  parties  are  living  within  a 
district  in  which  there  is  a  chapel,  licensed  in  such  manner 
as  we  shall  presently  mention  for  solemnization  of  mar- 
riages, then  that  chapel,  and  not,  as  it  seems,  the  parish 
church,  is  the  proper  place  for  the  publication  of  the  banns. 

No  parson,  vicar,  minister  or  curate  is  obliged  to  publish 
the  banns  of  marriage  between  any  persons  whatsoever, 
unless  the  persons  to  be  married  shall,  seven  days  at  tkt 
least  before  the  time  required  for  the  first  publication  of 


4  Stallwood  v.  Tfdfitar,  2  Phil).  287. 
r  See  sects.  26  and  39. 


•  1  Vict.  c.  22,  s.  34. 
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such  banns,  deliver  or  cause  to  be  delivered  to  such  parson, 
vicar,  minister  or  curate,  a  notice  in  writing,  dated  on  the 
day  on  which  the  same  shall  be  so  delivered,  of  their  true 
christian  names  and  surnames,  and  of  the  house  or  houses 
of  their  respective  abodes  within  the  parish  or  cbapelry, 
and  of  the  time  during  which  they  have  dwelt,  inhabited 
or  lodged  in  such  house  or  houses  respectively.1 

It  will  be  here  observed,  that  although  the  clergyman  Such  notice  not 
is  not  obliged  to  publish  the  banns  without  this  notice,  neresariiytobe 
yet  neither  is  he  forbidden  to  publish  them  without  that,  JgSJJjJ.1* lhe 
or  indeed  without  any  other  particular  notice.    In  this 
respect,  therefore,  he  is  left  to  act  according  to  his  discre- 
tion, or  to  any  general  rules  he  may  think  proper  to  make 
unon  the  subject  in  his  particular  parish.    In  a  case  in 
lo01,the  Lord  Chancellor  commented  severely  upon  what  Opinion  of 
was  declared  in  an  affidavit  made  by  the  clerk  to  have  i***  Eld°n- 
been  the  practice  of  the  parish  church  at  Lambeth,  namely, 
that  it  was  not  customary  to  make  any  inquiry  as  to  the 
residence  of  parties  applying  to  be  married,  the  marriage 
in  that  case,  as  it  appears  from  what  is  said  by  the  Lord 
Chancellor,  having  been  by  banns.0 

As  the  legislature  has  most  anxiously  provided  for  the  Clergyman  who 
clergyman  the  means  of  knowing  and  ascertaining  who  i^SSa^mni 
the  parties  are  who  apply  to  him  for  the  publication  of  take  the  pos- 
their  banns,  by  allowing  nim  to  require  due  notice  to  be  lib,e  C0Me- 
given,  he  must  take  upon  himself  the  consequence  of  his  ^uence8- 
neglect,  if  he  chooses  to  dispense  with  that  notice,  and  if 
it  should  prove  that  the  parties  were  not  entitled  to  have 
had  the  feanns  published  in  that  parish.     Upon  which 
subject  the  following  remarks  were  made  by  Lord  Eldon : — 
"  With  regard  to  the  clergyman,  a  notion  seems  to  prevail,  Remarks  of 
that  every  thing  is  correct,  if  a  paper  describing  the  parties  *£rd  ™!£^J 
between  whom  banns  are  to  be  published,  being  handed  publication*  ° 
up  to  the  clergyman  in  the  usual  manner  during  the  without  notice, 
service,  he  publishes  them  without  more.     It  is  true  that 
a  marriage  by  banns  is  good,  though  neither  of  the  parties 
was  resident  in  the  parish ;  but  if  a  clergyman,  not  using 
due  diligence,  marries  persons,  neither  of  whom  is  resident 
in  the  parish,  he  is  liable  at  least  to  ecclesiastical  censure, 
perhaps  to  other  consequences.     It  has  been  uniformly 
said,  especially  as  to  marriages  in  London,  that  the  cler- 
gyman cannot  possibly  ascertain  where  the  parties  are 
resident;  but  that  is  an  objection  which  a  court,  before 
whom  the  consideration  of  it  may  come,  cannot  hear. 
The  act  of  parliament  has  given  the  means  of  making  the 
inquiry,  ana  if  the  means  provided  are  not  sufficient,  it  is 

<  4  Geo.  4,  e.  76,  t.  7.  •  PriutUy  v.  Lamb,  6  Vea.  421. 


Digitized  by 


Google 


646 


OF  MABRIAGB. 


not  a  valid  excuse  to  the  clergyman  who  has  not  used 
those  means,  that  he  could  not  nnd  out  where  the  parte 
were  resident,  or  either  of  them.  If  he  has  used  the  means 
given  to  him  and  was  misled,  he  is  excusable ;  but  he  can 
never  excuse  himself  if  no  inquiry  was  made."* 

And  in  another  case,  Lord  Eldon,  alluding  to  the  very 

heavy  penalties  inflicted  by  the  canon  law  upon  clergymen 

Meaning  of  due  celebrating  marriage  without  license  or  a  due  publication 

publication  of        r,  °  ,r?    .  _     r   j  i*.     a-  ^ 1l  u-  :-*^ 


D! 


Publication  of 
banns  in  false 
names. 


Effect  of,  for- 
merly. 


Present  state 
of  the  law. 


of  banns,  says,  "  that  such  due  publication  must  be  inter- 

Ereted  a  publication  of  banns  by  persons  having,  to  the 
est  of  their  power,  informed  themselves  that  they  publish 
banns  between  persons  resident  in  the  parish."  7 

In  a  case  before  Lord  Stowell,  be  expressed  his  regret 
at  the  loose  practice  in  giving  notice  of  banns;  but  he 
does  not  so  strongly  allude  to  the  penal  consequences  to 
the  clergyman.* 

The  publication  of  banns  in  false  names  seems,  so  far 
as  the  clergyman  is  concerned,  to  be  included  in  all  the 
observations  made  by  Lord  Eldon ;  for  although  he  might 
not  have  been  able  to  detect  the  fraud,  yet  if  he  had  pub- 
lished the  banns  without  notice,  and  thereby  prevented 
himself  from  attempting  to  detect  it,  it  seems  there  would 
be  no  excuse. 

As  to  the  effect  of  the  publication  of  banns  in  wrong 
names,  there  has  been  some  considerable  variation  in  the 
law.  Formerly,  as  Lord  Stowell  says,  the  publication  of 
false  names  formed  an  impedimentumdirimens,  invalidating 
the  marriage  in  toto ;  and  this,  he  says,  arises  from  the 
very  nature  of  the  thing,  and  the  intent  and  nature  of  the 
publication/ 

But  the  law,  as  now  settled  by  the  statute  4  Geo.  IV. 
c.  76,  is  more  agreeable  to  reason  and  common  sense.  By 
that  statute  it  is  provided,  that  if  any  person  shall  fasw 
ingly  and  wilfully  intermarry  without  due  publication  of 
banns,  the  marriages  of  such  persons  shall  be  null  and 
void  to  all  intents  and  purposes  whatsoever.1*  Upon  which 
it  has  been  decided,  that  both  parties  must  have  been  cog- 
nizant of  the  undue  publication  before  the  marriage  was 
celebrated;  for.it  is  not  sufficient  merely  to  show  that  the 
knowledge  existed  after  the  marriage  had  taken  place.  So 
that,  in  tact,  no  marriage  by  banns  is  voidable  on  account 
of  any  mistake  or  error  in  names  of  both  parties,  or  even 
of  the  fraud  of  one  party }  but  the  marriage  can  only  be 
vitiated  by  such  circumstances  of  wilful  mud  and  con- 

*  Nicholson  v.  Squire,  16  Ves.  261.        1  Priettley  ▼.  Lamb,  6  Ves.  421. 

*  Pouget  v.  Tomkins,  2  Hagg.  Con.  146. 

*  Sullivan  v.  Sullivan,  2  Hagg.  Con.  262.        b  4  Geo.  4,  c.  76,  fc  ©. 
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spiracy  between  the  contracting  parties,  as  would  vitiate 
any  transaction  whatsoever.6 

It  would  therefore  be  of  little  practical  use,  even  if  it 
appeared  to  fall  more  immediately  within  the  scope  of  this 
work,  to  enter  into  the  various  cases  in  which  a  wrong 
publication  of  names  has  been,  to  use  the  language  of 
Lord  Stowell,  held  to  be  impedimentum  dirimens  or  not ; 
nor  does  it  seem  possible  to  lay  down  satisfactorily  any 
rules  with  regard  to  the  evidence  of  fraud,  that  would  be 
required  to  determine  the  character  of  the  transaction; 
each  case  in  that  respect  must  depend  upon  its  particular 
circumstances. 

There  is  one  case  in  particular  where  a  clergyman  not  Clergyman  ca- 
using proper  precaution,  nor  availing  himself  of  the  pro-  lebratmg  mar- 
tection  which  the  law  gives  him,  previously  to  solemnizing  ^^^0^0/ 
matrimony,  may  subject  himself  to  much  inconvenience  whom  is  a  ward 
and  to  very  serious  consequences,  as  if  he  should  solemnize  of  court* 
marriage  between  parties,  one  of  whom  was  a  ward  of  the 
Court  of  Chancery,  without  the  leave  of  that  court.     In 
such  a  case  it  has  been  held,  that  it  would  be  no  excuse 
to  the  clergyman  that  he  did  not  know  the  fact  that  the 
party  was  a  ward  of  court,  for  a  matter  of  this  kind 
appears  to  be  one  of  which  every  person  at  his  peril  is  con- 
cerned to  take  notice.4    And,  in  an  old  case,  £he  clergy- 
man appears  to  have  been  committed,  and  remained  long 
in  custody,  although  be  was  ignorant  of  the  fact.'    Now, 
however,  the  usual  course  under  such  circumstances  ap- 
pears to  be,  that  the  clergyman  is  ordered  to  attend  in 
court  on  a  given  day,  and  if  it  shall  then  appear  that  he 
used  all  proper  precaution,  and  was  not  aware  that  the 
party  was  a  ward  of  court,  he  would  be  deemed  excul- 

Cted  and  absolved  from  further  consequences ;  otherwise 
would  be  committed  to  prison  for  contempt  of  court/ 
Where  the  young  woman  married  appeared  evidently  to 
be  under  age,  Lord  Rosslyn,  then  Lord  Chancellor,  severely 
reprimanded  the  clergyman.8 

The  form  of  words  in  which  the  publication  of  the  banns  Form  of  words 
of  marriage  is  to  be  made,  is  prescribed  by  the  rubric ;  and  for  publication 
it  is  further  directed  by  the  4  Geo.  IV.  c.  76,  that  the  form  of  banD8- 
of  words  to  be  used  shall  be  such  as  the  rubric  prescribes. 

«  1  Curt.  42. 

*  Mailer  of  the  Rolls,  in  Mr.  Herbert's  ease,  3  P.  Wms.116. 

•  Hennee  v.  Wamgh,  cited  by  M.  R.  in  Eyre  v.  Countess  of  Shaftesbury,  2 
P.  Wins.  112  j  and  see  former  case. 

f  Priestley  v.  Lamb,  6  Ves.  421  ;  Nicholson  v.  Squires,  16  Ves.  259  j  Warten 
▼.  Yorke,  19  Ves.  451. 
f  HilUt  t.  Rouse,  7  Ves.  419. 
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Forbidding  the 
banns. 


Grounds  for 
forbidding 
banns  in  esse 
of  adult 
persons. 


In  tbe  case  of 
minors,  parents 
and  those  in 
loco  parentis 
may  forbid 
banns. 


Clergyman 
having  notice 
of  dissent  of 
parents,  &c. 

Publication  of 
banns  and  con- 
sent of  parents 
formerly  neces- 
sary by  the 
canon  law. 


If,  upon  publication  of  the  banns,  any  person  should 
openly  declare  his  dissent,  and  upon  inquiry  it  should 
nevertheless  turn  out  that  there  was  no  valid  or  sufficient 
cause  for  such  dissent,  the  publication  for  that  time  would 
stand  good. 

As  to  what  are  sufficient  causes  for  dissent  in  the  case 
of  adult  persons,  it  may  be  considered  that  all  such  matter* 
as  we  have  before  mentioned,  which  would  render  the 
marriage  ceremony  void  and  a  mere  nullity  if  performed, 
are  good  causes  of  dissent,  which  any  person,  whether 
connected  with  or  interested  in  the  parties  or  not,  might 
properly  allege;  for  all  persons  are  interested  in  the  pre- 
servation of  morality.  If,  therefore,  it  were  known  to  any 
of  the  congregation  that  either  of  the  parties  had  a  former 
husband  or  wife  living  at  the  time,  or  that  they  were  related 
within  any  of  the  forbidden  degrees  of  consanguinity  or 
affinity,  or  that  either  of  them  was  under  the  age  of  four- 
teen years,  if  a  boy,  or  twelve  years,  if  a  girl,  or  that 
either  of  them  was  an  idiot  or  a  lunatic,  such  person  might 
properly  dissent  from  the  publication  of  the  oanns,  or,  as 
it  is  called,  forbid  the  banns,  for  any  of  such  reasons.  But 
on  no  other  grounds  than  some  of  these  does  it  appear 
that  the  publication  of  banns,  in  the  case  of  adult  persons, 
could  be  properly  forbidden,  and  the  clergyman  would  not 
be  bound,  and  ought  not  to  take  notice  of  a  dissent  from 
such  publication  an  any  other  grounds. 

In  the  case  of  minors,  it  has  been  expressly  enacted, 
that  where  both  or  either  of  the  parties  between  whom  tbe 
banns  are  published,  are  under  the  age  of  twenty-one 
years,  and  the  parents  or  guardians  of  such  parties  openly 
and  publicly  declare,  or  cause  to  be  declared,  in  the  church 
or  chapel  where  the  banns  are  published,  at  the  time  of 
such  publication,  his,  her  or  their  dissent  to  such  marriage, 
such  publication  of  banns  shall  be  void  ;h  which  provision 
would  extend  to  all  such  persons  as,  in  contemplation  of 
law,  stand  tit  loco  parentis  to  such  party  under  age;  bat 
even  if  this  were  not  done,  and  the  clergyman  nevertheless 
had  notice  of  tbe  dissent  of  such  parents  or  guardians 
before  the  marriage,  he  would  be  punishable  if  he  per- 
formed the  ceremony.1 

And  the  canon  law  was  still  more  stringent  in  this  re- 
spect, for  ministers  were  forbidden  to  celebrate  marriage 
between  persons  under  age,  though  the  banns  were  thrice 
asked,  until  the  parents  or  governors  had,  either  personally 

»  4  Geo.  4,  c.  76,  s.  8. 

1  See  the  canoo,  which  does  not  appear  to  be  altered  in  this  respect  by  the 
statute. 
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or  by  sufficient  testimony,  testified  to  them  their  consent; 
bat  the  same  clause  of  the  statute,  which  we  have  just 
mentioned,  exempts  the  minister  from  punishment,  to  which 
he  might  have  been  liable  under  this  canon,  by  declaring 
that  no  minister  shall  be  liable  to  ecclesiastical  censures 
for  solemnizing  the  marriage  of  a  minor,  unless  he  has 
notice  of  the  dissent  of  parents  or  guardians,  in  which  case, 
as  we  have  observed,  he  would  remain  liable  to  punishment 
for  disobedience  to  the  canon. 

The  churchwardens  and  chapelwardens  are  to  provide  a  Book  to  be 
proper  book  of  substantial  paper,  marked  and  ruled  re-  JSvaf  £l,ng. 
spectively  in  manner  directed  for  the  register-book  of     ~ 
marriages;  and  the  banns  are  to  be  published  from  the  said 
register-book  by  the  officiating  minister,  and  not  from  loose 
papers,  and  after  publication  are  to  be  signed  by  the  offi- 
ciating minister,  or  some  person  under  his  direction.* 

Whenever  a  marriage  shall  not  be  had  within  three  When  a  repob- 
months  after  the  complete  publication  of  banns,  no  minis-  |ic^^f^00i 
ter  shall  proceed  to  the  solemnization  of  the  same,  until 
the  banns  shall  have  been  republished  on  three  several 
Sundays  in  the  form  and  manner  prescribed,  unless  after 
such  time  the  parties  choose  to  obtain  a  license.  The  pub- 
lication of  banns  therefore,  unless  followed  by  marriage 
within  three  months,  is  a  nullity.  It  is  not  specified  m 
the  act  whether  these  are  to  be  calendar  or  lunar  months ; 
but  according  to  the  calculation  generally  in  ecclesiastical 
matters,  they  would  be  calendar  months;  and  that  this 
would  be  so  considered  appears  certain  from  the  recent 
act  6  &  7  Will.  IV.  c.  85,  wnere  it  is  enacted,  that,  in  mar- 
riages under  that  act,  if  the  marriage  is  not  had  within 
three  calendar  months  after  notice  entered  with  the  super- 
intendent-registrar, the  license  granted  thereupon  shall  be 
void. 

If  the  parties  purposing  to  contract  matrimony  intend  License, 
to  proceed  by  license,  the  clergyman  will  of  course  be  less 
immediately  concerned  in  the  preliminaries ;  but  where 
there  has  been  no  publication  of  banns,  or  registrar's  cer- 
tificate instead,  he  is  severely  punishable  for  solemnizing 
marriage,  unless  a  license  has  been  first  had  and  obtained 
from  some  persons  or  person  having  authority  to  grant  the 
same  ;l  ana  although  the  license  may  be  an  authority  for  How  far  a  mi- 
him  to  solemnize  a  marriage  without  publication  of  banns,  JJJ^J^JJ?* 
yet  if  he  discover  any  variation  in  the  license,  he  may  nets  and  tnffi. 
without  impropriety,  or,  as  it  seems,  it  might  have  been  ciencjofa 
said,  he  ought  to  hesitate  to  act  upon  it;m  and  if  he  has  hcens* 


*  4  Geo.  4,  c.  76,  ss  6  and  15.  •  4  Geo.  4,  c.  76,  s.  21. 

■  2  Hagg.  Cons.  185. 
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fairly  any  reason  to  suspect  fraud,  delay  is  justifiable  for 
the  sake  of  inquiry •*    Consequently  it  becomes  necessary 
to  inquire  what  the  license  is,  and  who  have  authority  to 
grant  it. 
What  a  license       A  license  is  a  faculty  for  dispensing  with  the  necessity 
"'ST*  kpted0"1  of  Publication  of  banns,  and  not  to  be  granted  for  solem- 
to     S™1    •     nization  of  matrimony,  without  publication  of  banns,  by 
any  person  exercising  any  ecclesiastical  jurisdiction,  or 
claiming  any  privileges  in  the  right  of  their  churches,  but 
only  by  such  as  have  episcopal  authority,  or  the  commis- 
sary for  faculties,  vicars  general  of  the  archbishops  and 
bishops,  $ede  plenA,  or  *eae  vacante,  the  guardian  of  the 
spiritualties,  or  ordinaries   exercising  of  right  episcopal 
jurisdiction  in  the  several  jurisdictions  respectively.0 

And  no  license  shall  be  granted  but  to  such  persons  only 

as  be  of  good  quality,  and  no  license  shall  be  granted  but 

upon  good  cause  and  security  taken,?  which  security  shall 

contain  these  conditions,  that  at  the  time  of  granting  sock 

ReanUitet  for-    license  there  is  not  any  impediment  of  pre-contract,  coo- 

meriy  before       ganguinity,  affinity,  or  other  lawful  cause  to  hinder  the 

license  coald  be  °      .  v J 1  lL         r '       .  .  .,    i     _  ju» 

obtained.  same ;  that  there  is  not  any  controversy  or  suit  depending 

in  any  court  before  any  ecclesiastical  judge,  touching  any 
contract  or  marriage  of  either  of  the  said  parties  with  any 
other ;  that  they  have  obtained  thereto  the  express  consent 
of  their  parents  (if  they  be  living),  or  otherwise  of  their 

Siardians  or  governors.  Lastly,  that  they  shall  celebrate 
e  said  matrimony  publicly  in  the  parish  church  or  chapel 
where  one  of  them  dwelleth,  and  in  no  other  place,  and 
that  between  the  hours  of  eight  and  twelve  in  the  fote- 
noon.q 

And  for  the  avoiding  of  all  fraud  and  collusion  in  the 
obtaining  of  such  licenses  and  dispensations,  before  snch 
license  shall  be  granted  it  shall  appear  to  the  judge  by  the 
oaths  of  two  sufficient  witnesses  (one  of  them  to  be  known 
either  to  the  judge  himself  or  to  some  other  person  of 
good  reputation  then  present,  and  known  likewise  to  the 
said  judge),  that  the  express  consent  of  the  parents  or  pa- 
rent (if  one  of  them  be  dead),  or  guardians  or  guardian  of 
the  parties,  is  thereunto  had  and  obtained ;  and  further- 
more, that  one  of  the  parties  shall  personally  swear  that 
he  believeth  that  there  is  no  let  or  impediment  of  pre- 
contract, kindred  or  alliance,  or  of  any  other  lawful  can* 
whatsoever,  nor  any  suit  commenced  in  any  ecclesiastical 
court,  to  bar  or  hinder  the  proceeding  of  the  said  matri- 
mony according  to  the  tenor  of  the  aforesaid  license/ 

»  2  Lee,  515 ;  Rogers's  E.  L.  •  Canon  101.  *  Canon  101* 

«  Canon  102 ;  and  tee  Bacon's  Abr.  Marriage.  '  Canon  108. 
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The  provisions  of  these  canons  hare  been  mentioned  to 
show  the  care  and  anxiety  of  the  ecclesiastical  law  to  pre- 
vent any  evil  that  might  result  from  the  practice  of  grant- 
ing licenses.    But  they  are  now  superseded  by  the  statute 
law,  which  has  substituted  requirements  less  stringent ;  for 
instead  of  the  oaths  of  two  sufficient  witnesses  (one  of  Oath  of  one  of 
them  known  to  be  of  good  reputation,  &c),  the  oath  of  one  ?*  I****  ?*Ji 
of  the  parties  is  now  sufficient,  an  alteration  for  which  it  is  "  D0W  re^u,red- 
difficult  to  conceive  any  sufficient  reason ;  the  clauses  of 
the  statute,  which  have  superseded  the  provisions  of  the 
canons,  enact  that  before  any  such  license  be  granted,  one 
of  the  parties  shall  personally  swear  before  the  surrogate,  Requisites  now 
or  other  person  having  authority  to  grant  the  Bame,  that  "6I?,M7;  aD^l 
he  or  she  believeth  that  there  is  no  impediment  of  kindred  SVptrty  oln 
or  alliance,  or  of  any  other  lawful  cause,  nor  any  suit  uining  license, 
commenced  in  any  ecclesiastical  court,  to  bar  or  hinder 
the  proceeding  of  the  said  matrimony  according  to  the 
tenor  of  the  said  license ;  and  that  one  of  the  said  parties 
hath,  for  the  space  of  fifteen  days  immediately  preceding 
such  license,  had  his  or  her  usual  place  of  abode  within 
the  parish  or  chapelry  within  which  such  marriage  is  to  be 
solemnized ;  and  where  either  of  the  parties,  not  being  a 
widower  or  widow,  shall  be  under  the  age  of  twenty-one 
years,  that  the  consent  of  the  person  or  persons,  whose 
consent  to  such  marriage  is  required  under  the  provisions 
of  this  act,  had  been  obtained  thereto :  provided  always, 
that  if  there  shall  be  no  such  person  or  persons  having 
authority  to  give  such  consent,  then,  upon  oath  made  to 
that  effect  by  the  party  requiring  such  license,  it  shall  be 
lawful  to  grant  such  license,  notwithstanding  the  want  of 
any  such  consent/ 

And  it  is  further  enacted,  that  it  shall  not  be  required  of  No  cioiion  or 
any  person  applying  for  any  such  license,  to  give  any  ieciJ^ now  ri* 
caution  or  security,  by  bond  or  otherwise,  bfefore  such  qa 
license  is  granted,  any  thing  in  any  act  or  canon  to  the 
contrary  notwithstanding.9 

The  parties  who  are  empowered,  under  different  circum-  By  whom  cod- 
stances,  to  give  the  requisite  consent  in  the  case  of  minors,  ,em  ". to  **    f 
are  next  specified;  it  being  provided  that  the  father,  if  £Xs*uoder° 
living,  of  any  party  under  the  age  of  twenty-one  (such  party  age. 
not  being  a  widower  or  widow) ;  or  if  the  father  be  dead, 
the  guaraian  or  guardians  of  the  person  of  the  party  so 
under  age,  lawfully  appointed,  or  one  of  them ;  and  in  case 
there  shall  be  no  such  guardian  or  guardians,  then  the 
mother  of  such  party,  if  unmarried ;  and  if  there  be  no 
mother  unmarried,  the  guardian  or  guardians  of  the  pereoa 

*  4  Geo.  4,  c»  76,  s.  14.  •  IWd.  «ects.  15, 16. 
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appointed  by  the  Court  of  Chancery,  if  any,  or  one  of  them, 
shall  have  authority  to  give  consent  to  the  marriage  of  such 
party ;  and  such  consent  is  required  for  the  marriage  of  such 
party  so  under  age,  unless  there  shall  be  no  person  autho- 
rised to  give  such  consent1 

In  case  the  father  or  fathers  of  the  parties  to  be  married, 
or  of  one  of  them,  so  under  age,  shall  be  nan  compos  mentis; 
or  the  guardian  or  mother,  whose  consent  is  made  neces- 
In  what  cases     sary,  as  aforesaid,  to  the  marriage  of  any  such  parties,  shall 
parties  miy       be  non  compos  mentis,  or  in  parts  beyond  seas,  or  shall  un- 
Court  of  Chan-  reasonably,  or  from  undue  motives,  refuse  or  withhold  his  or 
eery  for  content,  her  consent  to  a  proper  marriage;  then  it  shall  and  may 
be  lawful  for  any  person  desirous  of  marrying  in  any  of  the 
above  cases,  to  apply  by  petition  to  the  chancellor,  lord 
keeper,  or  lord  commissioners  of  the  great  seal  of  Great 
Britain  for  the  time  being;  master  of  the  rolls,  or  vice- 
chancellor  of  England,  who  is  and  are  respectively  em- 
powered to  proceed  upon  such  petition  in  a  summary  way; 
and  in  case  the  marriage  proposed  shall,  upon  examination, 
appear  to  be  proper,  the  said  lord  chancellor,  4x.,  shall 
judicially  declare  the  same  to  be  so ;   and  such  judicial 
declaration  shall  be  deemed  and  taken  to  be  as  good  and 
effectual  as  if  the  father,  guardian,  or  mother  of  the  person 
so  petitioning,  had  consented  to  such  marriage.0 
Parties  obtain-       if  any  valid  marriage  has  been  solemnized  by  license 
ing  license  by     between  parties,  one  or  both  of  whom  shall  be  under  age, 
^SjLZ^^  contrary  to  the  provisions  of  the  act,  the  license  hating 

id  such  cases.      ,  /   ,       .  .    r       ,  ••*  A  k» 

been  obtained  by  perjury  or  fraud,  the  guilty  party  may  oe 
made  to  forfeit  all  property  accruing  from  tne  marriage, 
provided  such  forfeiture  is  sued  for  in  the  manner  directed 
by  the  act;  and  such  property  may  be  secured  in  sock 
manner  as  thewact  directs,  for  the  benefit  of  the  issue  of  the 
marriage,  or  according  to  the  circumstances  in  such  manner 
as  the  Court  of  Chancery  may  think  fit/ 
Eiteotofthe         In  the  case  of  a  father  withholding  his  consent  to  the 
last-mentioned    marriage  of  a  minor,  an  important  decision  has  been  come 
pro* isiod.  to  by  ^  Qourt  Qf  Chancery,  that  the  court  can  only  inter- 

fere upon  petition,  according  to  the  provisions  above  men- 
tioned, where  the  father  is  non  compos  mentis,  that  the  words 
"  any  of  them  whose  consent,  &c,"  refer  to  the  oereons 
named  in  the  immediately  preceding  member  of  tne  seih 
Applies  to  the    tence,  viz.  the  "  guardian  or  guardians,  mother  or  mothers; 
case  of  a  father  and  that  the  discretionary  power  of  consent  vested  in  the 
™<™£.    l§  .Mge8  of  the  co™^ in  o*"*  the  consent  should  be  withheld 
nuntu.  unreasonably,  or  from  undue  motives,  applies  exclusively 

to  the  case  of  such  guardian  or  mother  so  acting.    And  the 
»  4  Geo.  4,c.76,  sects.  15, 16.         «  Sect.  17.        *  Sect  33. 
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lord  chancellor  subsequently  mentioned  that  he  had  looked 

-      over  the  act  with  the  vice-chancellor,  and  that  they  were 

,z     clearly  of  opinion  that  its  provisions  did  not  extend  to  the 

■.*     case  of  a  father  beyond  seas,  or  unreasonably  withholding 

his  consent,  but  only  to  the  case  of  a  father  who  was  nan 

Lr     compos** 

■.*%        No  surrogate,  hereafter  to  be  deputed  by  any  ecclesiastical 
&:    judge  who  nath  power  to  grant  licenses,  shall  grant  any 
;#     such  license  till  ne  hath  token  an  oath  before  the  said  Surrogate  de- 
;a     judge,  or  before  a  commissioner  appointed  by  commission  P11**1  by  «*ie- 
rXf    nnaerthe  seal  of  the  said  judge,  which  commission  the  said  ^i^  oathof 
;:i     judge  is  hereby  authorized  to  issue,  faithfully  to  execute  office. 
'r::     his  office  according  to  law,  to  the  best  of  his  knowledges 
t~       There  is  the  same  limitation  as  to  time  within  which  the  when  a  fresh 
^     marriage  must  be  solemnized  after  license  granted,  as  in  Hceneeisneces- 
r,    the  case  of  banns,  it  being  enacted,  that  whenever  a  mar-  8tly' 
^    riage  shall  not  be  had  within  three  months  after  the  grant 
j5j    of  a  license  by  any  archbishop,  bishop,  or  any  ordinary, 
ri    no  minister  shall  proceed  to  solemnize  marriage  till  a  new 
,:    license  be  granted,  or  banns  published;  which  months,  as 
,.\    we  have  observed  in  speaking  of  publication  of  banns,  must 
'^:    be  taken  to  be  calendar  months." 

No  license  is  to  be  granted  to  solemnize  marriage,  except  One  of  the  par- 
^    in  the  church  or  chapel  belonging  to  the  parish  or  chapelry  ***  «y«  **»▼• 
*     where  one  of  the  parties  has  resided  for  fifteen  days  imme-  JgJJJ^  ^n 
'*\    diately  before  the  granting  of  such  license;  but  where  parish  before 
,    such  church  is  rebuilding,  or  under  repair,  the  license  shall  Kcenteis 
*,    extend  to  any  licensed  place  in  the  parish  or  chapelry,  or,  fr™1***- 
'  ,*.    if  there  be  none,  then  to  the  church  or  chapel  of  the  acyoin- 
'     ing  parish  or  chapelry  .• 

^     ^  Besides  the  common  licenses,  special  licenses  are  some-  SpecU)  licenses, 
':''    times  granted,  to  obtain  which  the  same  form  is  required  **"  <*>*»•»* 
\9    as  for  common  licenses :  the  material  difference  is,  that  by  iJ^^111011 
v    special  licenses  the  marriage  is  permitted  to  be  solemnized 
at  any  time,  in  any  church  or  chapel,  or  other  meet  or  con- 
venient place.5 

By  a  regulation  of  Archbishop  Seeker,  special  licenses,  To  whom  they 
dispensing  with  both  time  and  place,  are  not  to  be  granted,  mmy  **  &*****• 
excepting  to  persons  of  the  rank  of  peers,  or  peeresses  in 
their  own  right,  dowager  peeresses,  members  of  the  privy 
'  council,  the  judges  of  Westminster  Hall,  baronets,  knights, 
and  members  of  parliament;  but  this  regulation  does  not 
bar  the  Archbishop  of  Canterbury  from  granting  occasional 
favours  beyond  these  limits.  In  all  cases,  a  special  fiat  is 
addressed  by  his  grace  to  the  master  of  the  faculties.    To 

*  Et  parts  J.  C.,  an  infant,  3  Mylne  &  Craig,  471.  ?  Sect.  18. 

*  Sect.  19.  *  Sects.  10  and  13.  »  Rogers's  £.  L. 
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Power  of  the 
pope  to  tfefc 
matter  wm 
transferred  to 
the  primate. 

Caveat,  whoa 
entered,  no 
license  to  issue 
till  matter  has 
been  examined^ 
by  the  judge. 


CertiSenteeftbe 

snoerinteodeat 

registrar* 


persons  of  inferior  rank,  a  special  license,  dispensing  with 
the  particular  parish  required  by  the  act,  or  with  the 
canonical  hours,  is  sometimes  granted  on  a  particular 
application.* 

This  power  to  grant  faculties,  dispensations,  and  license*, 
as  the  pope  had  done  before,  was  given  to  the  Archbishop 
of  Canterbury  by  the  statute  26  Hen.  VIII..  and  it  is  ex- 
pressly reserved  to  him  by  4  Geo.  IV.  c  76,  which  ex- 
pressly declares  that  nothing  therein  contained  shall  be 
construed  to  extend  to  deprive  the  Archbishop  of  Canter- 
bury and  his  successors,  and  bis  or  their  proper  officers,  of 
the  right  which  hath  hitherto  been  used,  of  granting  special 
licenses  to  marry  at  any  convenient  time  or  place? 

In  the- case  of  a  license,  the  entry  of  a  caveat  is  tanta- 
mount to  the  public  dissent  from  the  publication  of  banns; 
for  if  any  caveat  be  entered  against  the  grant  of  any  license 
for  a  marriage,  such  caveat  being  duly  signed  by  or  on  the 
behalf  of  the  person  who  enters  the  same,  together  with 
his  place  of  residence,  and  the  ground  of  objection  cm  which 
his  caveat  is  founded,  no  license  shall  issue  till  the  said 
caveat,  or  a  true  topy  thereof,  be  transmitted  to  the  judge 
out  of  whose  office  the  license  is  to  issue ;  and  until  the 
judge  has  certified  to  the  registrar  that  he  has  examined 
into  the  matter  of  the  caveat,  and  is  satisfied  that  it  ought 
not  to  obstruct  the  grant  of  the  license  for  the  said  mar- 
riage, or  until  the  caveat  be  withdrawn  by  the  party  who 
entered  the  same.9 

And  what  we  have  already  mentioned  as  to  the  parties 
by  whom,  and  the  causes  for  which  banns  may  be  forbidden, 
would  be  equally  applicable  to  the  entry  of  caveats. 

The  parties  intending  to -contract  marriage,  according  to 
the  rites  of  the  -Church  of  England,  may  also,  if  they 
please,  prooeed,  by  giving  notice,  and  obtaining  the  cer- 
tificate of  the  superintendent  registrar ;  but  dais  is  so 
recent  an  innovation  upon  the  old  law,  that  little  more  is 
to  be  said  of  it  than  what  is  to  be  found  contained  in  the 
acts  by  which  it  has  been  introduced. 

The  mode  of  giving  notice  in  order  to  obtain,  and  the 
mode  of  obtaining  or  forbidding  the  issue  of  this  certificate, 
is  prescribed  by  the  statute  6  &  7  Will.  IV.  c  86,  by 
which  act  it  was  declared  that  where,  by  any  law  or  canon 
in  force  before  the  passing  of  the  act,  it  was  provided  that 
any  marriage  might  be  solemnized  after  publication  of 
banns,  such  marriage  might  be  solemnized  in  like  naanner 
on  production  of  the  registrar's  certificate. 

«  Poyater's  Law  of  Marriage,  51.  *  Sect  20.  *  Sect.  11. 
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But  the  same  act  contained  provisions,  in  which  we  are  Licenses  by  the 
not  now  interested,  for  enabling  the  superintendent  regis-  superintendent 
trar  also  to  grant  licenses ;  as  to  which  it  was  provided  re^l»lrlp* 
that  nothing  therein  contained  should  authorise  any  super- 
intendent registrar  to  grant  any  license  for  marriage  in 
any  church  or  chapel,  in  which  marriages  might  be  solem- 
nized according  to  the  rites  of  the  Church  of  England, 
or  in  any  church  or  chapel  belonging  to  the  Church  of 
England,  or  licensed  for  the  celebration  of  divine  worship, 
according  to  the  rites  and  ceremonies  of  the  Church  of 
England/ 

The  distinction  between  the  certificates  and  licenses  not  Distinction  be- 
having been  accurately  observed,  it  was  doubted  whether  tween  certificate 
a  party  having  obtained  a  superintendent  registrar's  cer-  lndliceDie* 
tincate  could  insist  upon  being  married  in  a  church,  accord- 
ing to  the  rites  of  the  Church  of  England ;  and  accordingly, 
in  an  act  passed  in  the  following  year,  the  provision  of  the 
last-mentioned  act  in  this  respect  was  recited,  and  it  was 
then  declared  that  the  giving  of  notice  to  the  superintend- 
ent registrar,  and  the  issue  of  the  superintendent  registrar's  Tbe  certificate  is 
certificate,  should  be  used,  and  stand  instead  of  the  pub-  in  piece  ef 
Hcation  of  banns,  to  all  intents  and  purposes,  where  no  l%™™ 
such  publication  should  have  taken  place ;  and  that  every 
parson,  vicar,  minister,  or  curate  in  England,  should 
solemnize  marriage  after  such  notice  and  certificate  in  like 
manner  as  after  due  publication  of  banns :  provided  that 
the  church  wherein  any  marriage  according  to  the  rites 
of  the  Church  of  England  should  so  be  solemnized,  should 
be  within  the  district  of  the  superintendent  registrar  by 
whom  such  certificate  should  have  been  issued.* 

Although  the  clergyman  has  nothing  to  do  with,  and  is  Howfsraminis- 
in  no  way  concerned  in,  the  obtaining  this  certificate,  yet  it  ?•*.»  concerned 
may  be  presumed  by  analogy  to  the  cases  of  banns  and  in  lU 
licenses,  that  he  would  properly  hesitate  to  perform  the 
ceremony,  if  he  had  reason  to  believe  that  the  certificate 
was  informal,  or  had  been  improperly  obtained :  it  becomes 
necessary  therefore  to  see  what  tbe  provisions  are  by  which 
tbe  issue  of  this  certificate  is  regulated. 

In  order  to  obtain  such  certificate,  one  of  the  parties  Form  of  tbe 
mast  give  a  notice  under  his  or  her  hand,  in  the  form  notice  to  be 
which  is  prescribed  by  the  act,  and  which  is  to  be  forad  §**£**** 
inserted  in  the  appendix,11  or  to  tbe  like  effect,  to  the  super-  °  *n  *' 
intendent  registrar  of  the  district  within  which  the  parties 
shall  have  dwelt,  for  not  less  than  seven  days  then  next 
preceding:  or,  if  the  parties  live  in  different  districts,  the 

'6&7  Will.  4,  c.  85,  s.  11.       f  lVict*c.2*,s.3S.  *  SeeApp. 
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like  notice  is  to  be  given  to  the  superintendent  registrar  of 
each  district.1 

It  seems  by  the  words  "  to  the  like  effect"  that  it  would 
not  be  necessary  to  keep  the  exact  form  of  the  prescribed 
notice:  for  the  several  matters  which  the  notice  most 
contain  are  further  specified  in  the  act  to  be. 
What  the  notice  The  name,  and  surname,  and  die  profession  or  con- 

most  contain  dition  of  each  of  the  parties  intending  marriage. 

The  dwelling-place  of  each  of  them. 
The  time  (not  being  less  than  seven  days)  daring 

which  each  has  dwelt  therein. 
And  the  church  or  other  building  in  which  the  mar- 
riage is  to  be  solemnized. 
If  either  of  the  parties  shall  have  dwelt  in  the  place 
stated  in  the  notice  during  more  than  one  calendar 
month,  that  fact  may  be  stated  in  the  notice.1 
If  the  notice  contained  all  these  particulars,  although  it 
were  not  in  the  prescribed  form,  it  is  presumed  that  H 
would  be  good  ana  valid. 
Marriage  notice      The  superintendent  registrar  is  to  file  such  notices,  and 
book ;  entnea      enter  them  in  a  book,  to  be  called  "  The  Marriage  Notice 
andfwfoTenir.  Book/' and  he  is  entitled  to  a  fee  of  one  shilling  for  every 
ing.  such  entry.1 

The  publication  of  these  notices  is  to  be  made  in  the 

following  manner.     If  the  superintendent  registrar  be  the 

clerk  of  the  guardians  of  any  poor-law  union,  or  of  any 

Publication  of    P*™*1  or  place,  comprising  the  district  for  which  sack 

the  noticea  at      superintendent  shall  act,  he  is  to  read  all  these  notices  at 

boa^-of  *ke  nex*  weekty  meeting  of  the  union,  immediately  after 

guardian*.         ^  juj^^g  0f  fae  preceding  meeting  have  been  read;  or 

if  he  is  not  such  clerk,  then  he  is  to  transmit  them  to 

such  clerk,  the  day  before  such  weekly  meeting,  in  order 

to  their  being  so  read.    The  notices  transmitted  to  the 

clerk   of  the  board  of  guardians  shall  be   read  three 

several  times,  in  three  successive  weeks,  at  the  weekly 

meetings  of  such  guardians,  unless,  in  any  case,  license 

for  marriage  shall  be  sooner  granted,  and  the  notice  of  to 

being  granted  shall  be  given  to  such  clerk.m 

And,  if  there  be  not  three  successive  meetings  of  the 

Siardians,  then  it  is  declared  that  it  shall  be  sufficient 
at  the  notice  shall  be  read  at  any  meeting  of  such 
guardians,  held  within  twenty-one  days  from  the  day  of 
such  notice  being  entered.0 
Mode  of  publi-      But,  as  it  may  happen  in  some  districts  that  there  mar 
cation  where      be  no  such  guardians,  it  is  provided  that  in  every  suck 
geardiane?0       case>  but  onty  unt*l  ^e  election  of  such  guardians,  and  a 

»6&7  Will.  4,  c.  85, 8.  4.  *  Ibid.  »  Sect.  5. 

■  Sect  6.  »  Ibid. 
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clerk  to  their  board,  every  such  notice  of  marriage,  or  a 
copy  thereof,  under  the  hand  of  the  superintendent  regis- 
trar,  shall  be  suspended  in  some  conspicuous  place  in  his 
office  during  twenty-one  successive  days,  before  any  mar- 
riage shall  be  solemnized  in  pursuance  of  it,  and  the 
particulars  of  every  such  notice  shall  be  sent  by  the  super- 
intendent registrar  to  every  registrar  of  marriages  within 
his  district,  and  shall  be  open  to  the  inspection  of  every 
one  who  shall  apply,  at  reasonable  times,  to  such  registrar 
to  inspect  the  same.0 

After  the  expiration  of  twenty-one  days  after  the  entry  Certificate  of 
of  such  notice  of  marriage,  the  superintendent,  upon  being  superintendent 
requested  so  to  do,  by  or  on  behalf  of  the  party  Dy  whom  ™d8howtoWte 
such  notice  was  given,  is  to  issue  under  his  hand  a  cer-  issued, 
tificate,  in  a  prescribed  form,  which  is  to  be  found  in  the 
Appendix  ;p  provided  that  no  lawful  impediment  be  shown 
to  the  satisfaction  of  such  superintendent  registrar  why 
such  certificate  shall  not  issue ;  and  provided  the  issue  of 
such  certificate  shall  not  have  been  forbidden,  as  provided 
for  by  the  act.0* 

And  the  certificate  is  to  contain  the  particulars  set  forth  Cootents  of  the 
in  the  notice,  the  day  on  which  the  notice  was  entered,  certificate, 
and  that  the  full  penod  of  twenty-one  days  has  elapsed 
since  the  entry  of  such  notice,  and  that  the  issue  of  such 
certificate  has  not  been  forbidden/ 

The  fee  to  which  the  superintendent  registrar  is  entitled  Fee  for  issue  of 
upon  the  issue  of  every  such  certificate  is  one  shilling.*        tne  certificate. 

Every  such  certificate  is  to  be  printed  with  black  ink/ 

Any  person  authorised  in  that  behalf  may  forbid  the  Manner  of  for- 
issue  of  the  superintendent  registrar's  certificate,  by  writing,  bidding  the 
at  any  time  before  the  issue  of  such  certificate,  the  word  JjJJJ^    e  mtm 
"  forbidden"  opposite  to  the  entry  of  the  notice  of  such 
intended  marriage  in  the  marriage  notice  book,  and  by 
subscribing  thereto  his  or  her  name  and  place  of  abode, 
and  his  or  her  character  in  respect  of  either  of  the  parties, 
by  reason  of  which  he  or  she  is  so  authorised ;  and  in  case 
the  issue  of  any  such  certificate  shall  have  been  so  for- 
bidden, the  notice  and  all  proceedings  thereupon  shall  be 
utterly  void.u 

Or  any  person,  on  payment  of  five  shillings,  may  enter  Cateat  may  be 
a  caveat  with  the  superintendent  registrar  against  the  grant  enfered  ag*fi,?|* 
of  a  certificate  for  the  marriage  of  any  person  named  therein ;  certificate.0 
and  if  any  caveat  be  entered  with  the  superintendent  re- 
gistrar, such  caveat  being  duly  signed  by  or  on  behalf  of 
the  person  who  enters  the  same,  together  with  his  or  her 

•  1  Vict  c  22,  s.  24.  p  See  App.  i6&7  Will.  4,  c.  86,  s.  7. 

r  Ibid.  •  Ibid.  •  Sect.  8.  *  Sect  9. 
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Elace  of  residence,  and  the  ground  of  objection  on  which 
is  or  her  caveat  is  founded,  no  certificate  shall  issue  or  be 
granted  until  the  superintendent  registrar  shall  ha?e  exa- 
Effect  of  enter-  mined  into  the  matter  of  the  caveat,  and  be  satisfied  that 
iog  a  caveat.      jt  0Ught  not  to  obstruct  the  grant  of  the  certificate,  or  until 
the  caveat  be  withdrawn  by  the  party  who  entered  the 
same :  provided,  that  in  cases  of  doubt,  it  shall  be  lawftd 
for  the  superintendent  registrar  to  refer  the  matter  of  any 
such  caveat  to  the  registrar  general,  who  shall  decide  upon 
the  same ;  in  case  of  the  superintendent  registrar  refitting 
the  grant  of  the  certificate  or  license,  the  person  applying 
for  the  same  shall  have  a  right  to  appeal  to  the  registrar 
general,  who  shall  thereupon  either  confirm  the  refusal  or 
direct  the  grant  of  the  certificate.* 
Who  may  enter      The  persons  who  would  be  authorised  in  this  manner  to 
such  caveat.       forbid  the  issue  of  a  certificate,  or  to  enter  a  caveat,  are  of 
course  the  same  as  we  have  before  mentioned  would  be 
authorised  to  forbid  the  publication  of  banns,  or  to  enter 
a  caveat  to  licenses,  if  the  parties  had  proceeded  in  either 
of  those  manners. 

But  parties,  who  may  choose  to  proceed  by  obtaining 
the  superintendent  registrar's  certificate,  appear  to  have  a 
better  protection  given  them  against  having  their  proceed- 
ings forbidden,  than  those  who  proceed  by  banns  or  a  sor- 
Proceeding*       rogate's  license ;  for  every  person  who  shall  enter  a  meat 
apaiost  parties    with  the  superintendent  registrar  against  the  grant  of  any 
^veato  one°ter    l*cen8e  or  *9Sue  °f  anv  certificate,  on  grounds  which  the 
frivolous  registrar  general  shall  declare  to  be  frivolous,  and  that  they 

grounds.  ought  not  to  obstruct  the  grant  of  the  license,  shall  be 

liable  for  the  costs  of  the  proceedings,  and  for  damages,  to 
be  recovered  in  a  special  action  upon  the  case  by  the  party 
against  whose  marriage  such  caveat  shall  have  been  en- 
tered.8 The  mode  of  proceeding  in  which  actions  is  further 
regulated  by  the  statute  1  Vict.  c.  22. 
Marriage  roust  No  marriage  by  certificate  may  be  celebrated  until  twenty- 
not  be  within      one  j™  after  Qle  entry  0f  the  notice  with  the  supernv 

twenty  one  days  .       ,      f        .  ,         _  J  r 

afterentryof the  tendent  registrar.' 

notice.  Whenever  a  marriage  shall  not  have  been  had  withm 

When  a  fresh  three  calendar  months  after  the  notice  shall  have  been  en- 
notice  is  neces-  tered  by  the  superintendent  registrar,  the  notice  and  cer- 
iary*  tificate,  and  all  other  proceedings,  shall  be  utterly  void; 

and  no  person  shall  solemnize  a  marriage  until  a  new  no- 
tice, entry  and  certificate,  be  given  as  before.* 

The  same  statute  allows  superintendent  registrars  to  iasae 
licenses  for  marriage,  and  prescribes  certain  requisite  forms 
to  be  observed  in  obtaining  them ;  but,  as  we  have  already 
i  S^ct.  13.  *  Sect.  37.  »  Sect  14.  k  8eet  15. 
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seen,  that  such  licenses  cannot  be  granted  for  marriages 
to  be  solemnized  according  to  the  rites  of  the  Established 
Church,  it  is  not  necessary  here  to  enter  upon  the  subject 

We  have  now  gone  through  the  preliminaries  to  the  so- 
lemnization of  marriage  according  to  the  different  modes 
which  the  parties  may  choose  to  adopt ;  and  the  clergyman 
may  require  to  be  reasonably  satisfied  that  one  of  these 
modes  has  been  observed  before  he  can  be  called  on  to 
perform  the  ceremony.     Previously  to  the  performance  of  Certificate  that 
such  ceremony,  in  the  case  of  banns  (if  the  publication  of  j£*  baD?J.hl^ 
them  in  respect  of  either  of  the  parties  not  residing  within  by  clergyman  of 
his  parish  has  been  made  by  the  minister  of  another  pa-  another  parish, 
rish),  a  certificate  of  that  fact  under  the  hand  of  such 
minister  should  be  produced;  and  which  certificate,  al- 
though no  form  is  absolutely  prescribed,  is  usually  in  the 
form  to  be  found  in  the  Appendix. 

In  the  case  of  licenses,  such  license  must  be  produced. 
In  the  case  of  certificates,  it  is  expressly  provided,  that  the 
superintendent's  certificate,  or  in  case  the  parties  have 
given  notice  to  the  superintendent  of  different  districts,  the 
certificate  of  each  superintendent  shall  be  delivered  to  the 
officiating  minister.6 

Such  ceremony  of  marriage,  if  solemnized  according  to  Essentials  to  a 
the  form  of  our  ancestors,  must,  notwithstanding  the  recent  ^gui"  mar- 
alteration  of  the  law,  still  be—  £X  fo^of 

1.  In  a  church.     In  fade  ecclesue.  the  Established 

2.  Performed  by  a  minister  of  the  Established  Church.  Chnrch. 
Per  presbyterum  sacris  ordinibus  constitutum. 

3.  According  to  all  the  rules  prescribed  by  the  rubric  of 
that  Church. 

4.  Within  the  canonical  hours  of  eight  and  twelve  in  the 
forenoon. 

5.  In  the  presence  of  a  proper  number  of  witnesses. 

By  a  constitution  of  Archbishop  Reynolds,  marriage  Old  constitu- 
shall  be  solemnized  reverently  and  in  the  face  of  the  church ;  ^j08  °*  ** 
and  by  a  constitution  of  Archbishop  Mepham,  it  was  or-      urc  ' 
dained,  that  every  priest,  whether  regular  or  secular,  who 
dared  celebrate  or  fee  present  at  the  solemnization  of  mar- 
riage anywhere,  save  in  the  parish  church,  without  special 
license  of  the  diocesan,  should  be  suspended  from  his  office 
for  one  whole  year.d 

And  by  the  canons  of  1603,  it  was  further  ordered,  that 
no  minister,  on  pain  of  suspension  for  three  years  ipso 
facto,  should  celebrate  marriage  between  any  persons  in 
any  other  place  but  in  the  churches  or  chapels  where  one 
of  them  dwelt  ;•  but  the  canon  law  did  not  and  could  not 

«  Sect.  16.  *  Iiodwood,  274.  e  Canon  6?. 
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declare  a  marriage  elsewhere  than  in  a  church  in  itself 

void ;  and  as  many  clergymen  might  be  beyond  the  reach 

of  ecclesiastical  punishment,  the  consequence  of  this  was 

irregular  mar-    that  many  marriages  were  irregularly  solemnized  by  persons 

riagw.  jn  h0iy  orders  in  the  Fleet  Prison  and  its  liberties,  in  May 

Fair,  and  in  such  like  places,  and  in  private  houses. 
Punishment  of       These  irregularities  were  put  a  stop  to  by  the  statute 
cleigyman  for     26  Geo.  III. ;  but  the  provisions  of  that  act  were  repealed 
riagtete^hTre'  by,  and  in  many  particulars  re-enacted  by,  4  Geo.  IV. 
thauiot  church,  c.  76,  by  which  the  law  is  at  present  regulated,  and  by 
which  it  is  declared,  that  if  any  person  shall  solemnize 
matrimony  in  any  other  place  than  a  church  or  such  public 
chapel  wherein  banns  may  be  lawfully  published,  he  shall, 
upon  being  convicted  thereof,  be  deemed  and  adjudged  to 
be  guilty  of  felony,  and  shall  be  transported  for  the  space 
of  fourteen  ^eare,  provided  such  prosecutions  are  com- 
menced within  three  years  after  commission  of  the  offence/ 
This  provision  is  re-enacted  by  the  6  &  7  Will.  IV.  c.86; 
and  the  words  are  there  more  clearly  expressed,  as  any 
other  place  than  a  church  or  chapel  in  which  marriages 
may  be  solemnized  according  to  the  rites  of  the  Church  of 
England ;  and  it  is  there  said  only  that  the  offending  party 
shall  be  adjudged  guilty  of  felony,  the  punishment  not 
being  mentioned.8    A  less  punishment  than  that  above 
mentioned  might,  as  it  appears,  be  now  inflicted. 
What  may  be         Besides  the  parish  church,  the  bishop  of  the  diocese, 
which  mm1?*"1  with  the  consent  of  the  patron  and  incumbent  of  the  church 
maybeaoT^68  of  the  parish  in  which  there  was  any  public  chapel  with  a 
lemoised.  chapelry  annexed,  or  of  any  chapel  in  an  extra-parocbial 

place,  signified  to  him  under  hands  and  seals  respectively, 
might  under  that  act  authorise  by  writing  under  his  hand 
and  seal  the  publication  of  banns  and  solemnization  of 
marriages  in  such  chapel,  for  persons  residing  within  such 
chapelry  or  extra-parochial  place,  such  consent,  together 
with  such  written  authority,  to  be  registered  in  the  registry 
of  the  diocese.h  In  every  such  chapel,  where  such  autho- 
rity has  been  given,  there  is  to  be  placed  in  some  conspi- 
cuous part  of  the  interior  a  notice  in  the  words  following: 
"  Banns  may  be  published  and  marriages  solemnized  in 
this  chapel.4' 
Extra  parochial  Parisnes  where  there  is  no  church  or  chapel,  and  extra- 
places  and  pa-    parochial  places,  are  to  be  taken,  for  the  purposes  of  that 

nshes  where         r   .    .  j.    r  •  j.li  *  j  -   •   *   ..  «• 

there  it  no  act> in  respect  of  marriages,  to  belong  to  any  adjoining  pa- 
church  or  rish  or  chapelry.k  And  where  a  church  or  chapel  is  de- 
chapel,            molished,  in  order  to  be  rebuilt  or  under  repair,  and  oo 

'  4  Geo.  4,  c.  76,  i.  21.  ff  6  &  7  Will.  4,  c.  85,  n  39. 

»»  4  Geo.  4fc.  76,*.3.  *  Ibid.  s.  4.  *  Sect.  1*. 
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that  account  disused,  and  no  place  licensed  by  the  bishop 
within  the  limits  of  the  parish  or  chapelry  for  the  perform- 
ance of  divine  service  or  the  publication  of  banns,  then, 
inasmuch  as  the  banns  may  have  been  published  in  the 
church  or  chapel  of  the  adjoining  parish  or  chapelry,  the 
marriage  may  also  be  solemnized  in  the  same  church  or 
chapel  where  the  banns  were  published. 

All  acts  of  parliament  relating  to  publishing  banns  of 
marriage  and  marriages  shall  apply  to  all  separate  and 
distinct  parish  churches,  and  to  all  district  churches  and  To  what 
chapels  built  under  the  authority  of  the  two  acts  of  the  c^rc?c,hand 
68  «  59  Geo.  III. ;  but  in  order  that  there  might  be  no  in-  cof  'prtiamet*11 
terference  with  existing  rights  in  the  matter  of  fees,  it  was  as  to  marriages 
provided  that  no  banns  should  be  published  or  marriages  w?f!Ll{!,l^t0 
solemnized  in  such  churches  or  chapels,  except  by  the  in-  Geo.3,^.  134. 
cumbent  of  the  parish  or  his  curate,  till  the  death,  resig- 
nation, or  other  avoidance  of  the  person  who  was  incum- 
bent at  the  time  of  the  consecration  of  such  church  or 
chapel.k     And,  by  an  act  passed  in  the  following  year, 
these  powers  were  extended  to  all  churches  or  chapels  of 
ecclesiastical  districts  or  consolidated  chapelries ;  and  by 
the  same  statute,  in  cases  of  chapels  of  ease  to  which  eccle- 
siastical districts  are  attached,  the  commissioners  have 
Eower,  with  consent  of  the  bishop,  to  determine  whether 
anns  shall  be  published,  or  marriages  had,  in  such  chapels 
or  not ;  and  if  they  so  determine,  then  the  boundaries  of 
the  district  assigned  to  such  chapel  are  to  be  enrolled  in 
the  Court  of  Chancery  and  in  the  registry  of  the  diocese.1 

Another  statute  on  the  same  subject  seems  to  recognise  Sanction  of 
the  sanction  of  custom,  however  recently  established,  in  <***»*• 
determining  in  what  churches  or  chapels  marriages  may 
be  solemnized ;  for  it  is  declared  that  all  marriages  which 
had  been  solemnized  in  churches  and  public  chapels  erected 
since  the  first  Marriage  Act,  and  all  marriages  thereafter 
to  be  solemnized  in  such  churches  or  chapels,  it  having 
been  customary  to  solemnize  marriages  therein  since  the 
passing  of  the  said  Marriage  Act,  should  be  good  and  valid 
in  law.m 

In  churches  built  under  the  provisions  of  the  1  &  2 
Will.  IV.  c  38,  there  is  no  power  given,  either  to  the  com- 
missioners or  to  the  bishop,  to  determine  that  marriages 
shall  be  solemnized  therein :  and  the  power  to  give  such 
authority  appears  to  have  been  purposely  omitted  in  that 
act. 

But  now,  any  church  or  chapel,  without  reference  to  the 

*  58  Goo.  3,  c.  45,  ss  34,  37, 38.  >  59  Geo.  3,  c  134,  ss.  16, 17. 

■  6  Geo.  4,  c.  92,  ss.  1,3. 
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particular  act  under  which  it  may  have  been  built,  and,  as 
it  seems,  whether  built  or  consecrated  before  or  after  the 
17th  of  August,  1836,  the  time  of  passing  the  statute  6  k  7 
Will.  IV.  before  mentioned,  may  be  licensed  by  the  bishop 
for  the  due  solemnization  of  marriages ;  for  by  the  26tn 
section  of  that  act,  reciting  that  it  is  expedient  that  pro- 
vision should  be  made,  under  proper  restrictions,  for  reliev- 
ing the  inhabitants  of  populous  districts  remote  from  the 
Earish  church,  or  from  any  chapel  wherein  marriages  may 
e  lawfully  celebrated  according  to  the  rites  and  ceremonies 
of  the  Church  of  England,  from  the  inconvenience  to  which 
they  may  be  thereby  subjected  in  the  solemnization  of  their 
Bishop  may       marriages;  it  is  enacted,  that,  with  the  consent,  under  the 
DKWlKen8£an3i  kan<*  an<*  8ea*  °^  ^e  patron  and  incumbent  respectively  of 
foi  the  idem-     the  church  of  the  parish  or  district  in  which  may  be  situated 
nization  of  mar-  any  public  chapel,  with  or  without  a  chapelry  thereunto 
*»g*«.  annexed,  or  any  chapel  duly  licensed  for  the  celebration  of 

divine  service  according  to  the  rites  and  ceremonies  of  the 
Manner  in  Church  of  England,  or  any  chapel  the  minister  whereof  is 
which  thU  may  duly  licensed  to  officiate  therein  according  to  the  rites  and 
h^done  id  each  ceremon;eg  0f  tfce  Church  of  England ;  or  without  such 
consent,  after  two  calendar  months'  notice  in  writing  given 
by  the  registrar  of  the  diocese  to  such  patron  and  incum- 
bent respectively,  the  bishop  of  the  diocese  may,  if  he  shall 
think  it  necessary  for  the  due  accommodation  and  conve- 
nience of  the  inhabitants,  authorise,  by  a  license  under  his 
hand  and  seal,  the  solemnization  of  marriages  in  any  such 
chapel  for  persons,  one  or  both  of  whom  is  or  are  residing 
within  a  district  the  limits  whereof  shall  be  specified  in 
the  bishop's  license,  and  under  such  provisions  as  to  the 
amount,  appropriation,  or  apportionment  of  the  dues,  and 
as  to  other  particulars,  as  to  the  said  bishop  may  seem  fit, 
Patron  oi  in  and  as  may  be  specified  in  the  said  license ;  provided  that 
fZ^cownt  il  sha11  **  lawful  for  any  patron  or  incumbent  who  shall 
g  c  *  refuse  or  withhold  consent  to  the  grant  of  any  such  liceose, 
to  deliver  to  the  bishop,  under  his  or  her  hand  and  seal,  a 
statement  of  the  reasons  for  which  such  consent  shall  hare 
been  so  refused  or  withholden ;  and  no  such  license  shall 
be  granted  by  any  bishop  until  he  shall  have  inquired  into 
the  matter  of  such  reasons;  and  every  instrument  of  con- 
sent of  the  patron  and  incumbent,  or,  if  such  consent  be 
refused  or  withholden,  a  copy  of  the  notice  under  the  hand 
of  the  registrar ;  and  every  statement  of  reasons  alleged  as 
aforesaid  by  the  patron  or  incumbent,  with  the  bishop'* 
adjudication  thereupon  under  his  hand  and  seal,  shall  be 
registered  in  the  registry  of  the  diocese ;  and  thenceforth, 
and  until  the  said  license  be  revoked,  marriages  solemnized 
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in  such  chapel  shall  be  as  valid  to  all  intents  and  purposes 
as  if  the  same  had  been  solemnized  in  the  parish  church,  or 
in  any  chapel  where  marriages  might  heretofore  have  been 
legally  solemnized.0 

If  the  bishop  shall  authorise  the  solemnization  of  mar- 
riages in  any  such  chapel  as  aforesaid,  without  the  consent 
under  the  hand  and  seal  of  the  patron  and  incumbent  re- 
spectively, it  shall  be  lawful  for  them  or  either  of  them  to  Appeal  by 
appeal,  within  one  calendar  month,  to  the  archbishop  of  the  P*11?0  0I  in* 

•  i         1111  .i  •  *  cumbent  to 

province,  who  shall  hear  the  same  in  a  summary  manner,  archbishop, 
and  shall  make  such  order,  confirming,  revoking,  or  vary- 
ing the  license  so  given,  as  to  him  shall  seem  meet  and 
expedient,  which  order  shall  be  registered  in  the  registry 
of  the  diocese,  and  shall  be  conclusive  and  binding  on  all 
parties  whatsoever.? 

In  some  conspicuous  part  in  the  interior  of  every  such  Notice  to  be 
chapel  so  licensed  there  is  to  be  placed  a  notice,  in  the  a^xe^ in  everJ 
words,  "  Marriages  may  be  solemnized  in  this  chapel."q  ae^SsedT 
But  notwithstanding  such  license,  the  parties  residing 
within  the  specified  district  have  their  option  to  be  married  Option  given  to 
at  the  parish  church,  or  at  any  chapel  in  which  the  marriage  P8""** 
of  them  or  either  of  them  might  previously  have  been 
legally  solemnized/ 

Every  such  license  may  at  any  time  be  revoked,  by  Licensee  may  be 
writing  under  the  band  and  seal  of  the  bishop  of  the  revoked- 
diocese,  with  the  consent  in  writing  of  the  archbishop  of 
the  province :  and  such  revocation  and  consent  shall  be 
registered  in  the  registry  of  the  diocese,  the  registrar  whereof 
shall  notify  the  same  in  writing  to  the  minister  officiating 
in  the  chapel ;  and  shall  also  give  public  notice  thereof  by 
advertisement  in  some  newspaper  circulating  within  the 
county,  and  in  the  London  Gazette,  and  thenceforth  the 
authority  to  solemnize  marriages  in  such  chapel  shall  cease 
and  determine.* 

A  list  of  all  chapels  belonging  to  the  Church  of  England  List  of  licensed 
wherein  marriage  may  be  lawfully  solemnized  according  to  ch*f^* ^|f  to 
the  rites  of  that  church,  within  the  diocese,  is  to  be  sent  there^stm? 
by  the  registrar  of  the  diocese,  annually,  within  fifteen  general, 
days  after  the  1st  of  January,  through  the  post-office,  to 
the  registrar-general  of  births,  deaths  and  marriages,  at  bis 
office :  such  lists  are  to  distinguish  what  chapels  have  a 
parish,  chapelry,  or  other  recognised  ecclesiastical  division 
annexed  to  them ;  and  which  are  chapels  licensed  by  the 
bishop  in  pursuance  of  the  provisions  we  have  just  men- 
tioned, and  to  state  the  district  for  which  each  of  such 

•  6  &  7  Will.  4,  c.  85,  s.  26.  p  Sect 28. 

*  Sect  29.  r  Sect  31.  •  Sect  32. 


Digitized  by 


Google 


664 


OP   MABRIAGB. 


Chapels  which 
have  been  con- 
stituted parish 
churches  under 
1  &  2  Vict, 
a  107. 


Second  rule. 
By  whom 
Church  of  Eng- 
land marriages 
are  to  be  per- 
formed. 


Clergyman  re- 
fusing to  marry. 


Qoeiy,  whether 
action  lies 
against  him  at 
common  law. 


chapels  is  licensed,  according  to  the  description  thereof  in 
the  license ;  and  the  registrar-general  is  to  make  out  and 
cause  to  be  printed  a  list  of  all  such  chapels,  and  send  a 
copy  to  every  registrar  and  superintendent  registrar.1 

Where,  under  the  powers  ot  the  act  1  k  2  Vict  c.  107, 
a  church  or  chapel  is  constituted  the  parish  church  of  the 
parish  in  which  the  Same  is  situate  in  the  stead  of  the 
ancient  parish  church,  all  acts  of  parliament,  laws  and 
customs  relating  to  the  publishing  banns  of  marriage,  and 
celebration  of  marriages,  are  made  to  apply  to  such  church 
or  chapel  in  every  respect  in  like  manner  as  to  such  former 
parish  church.0 

2.  Marriage  according  to  the  forms  of  the  Church  of 
England  must  be  performed  by  a  minister  of  the  Esta- 
blished Church.  In  the  old  constitutions  of  the  Church 
the  word  priest  is  always  used  in  speaking  of  the  clergy- 
man by  whom  marriage  is  to  be  solemnized ;  and  the  con- 
stant form  of  pleading  marriages  was,  that  it  was  per  pro- 
byterum  sacris  ordinxbus  constitution.*  So  also  it  was  said 
by^  Lord  Coke,  that  a  marriage,  solemnized  by  a  person  in 

Eriest's  orders,  is  good,  though  there  was  no  publication  of 
anns,  &c.y  These  expressions  would  lead  us  to  the  sup- 
position that  formerly  no  person,  not  being  in  priest's 
orders,  and  consequently  no  deacon,  was  permitted  to  per- 
form the  marriage  ceremony.  And  in  toe  rubric,  in  the 
form  of  ordination,  where  tne  duties  appertaining  to  the 
office  of  a  deacon  are  mentioned,  nothing  is  said  about  the 
solemnization  of  matrimony  :*  but  Watson,  speaking  of 
that  rubric  says,  forasmuch  as  a  deacon  is  hereby  per- 
mitted to  baptise,  catechise,  preach,  and  assist  in  the  ad- 
ministration of  the  Lord's  Supper,  so  by  parity  of  reason 
he  hath  used  to  solemnize  matrimony  :*  and  such  now 
seems  to  be  the  admitted  law  and  custom  of  the  Chord); 
and  that  a  deacon  is  as  fully  authorised  as  a  priest  to  per- 
form this  ceremony. 

If  the  clergyman  whose  proper  office  it  would  be  should 
refuse  to  marry  persons  who  apply  to  him  to  perform  the 
ceremony,  all  the  necessary  preliminaries  having  been  ob- 
served, it  is  doubtful  whether  the  parties  refused,  or  either 
of  them,  could  maintain  an  action  for  damages  against  him 
at  common  law.  Lord  Denman  says  he  is  not  prepared  to 
say  "  that  such  an  action  might  not  be  maintained  upon 
the  declaration  raising  a  proper  complaint  of  a  public  officer 
neglecting  his  public  duty,  to  the  temporal,  and,  it  might 


«  Sect.  34. 

*  Bacon's  Abr.  Marriage  C. 

*  See  rubric  in  Ordination  Service. 


'  1&2  Vict.  c.  107,8.16. 

t  Co.  Lilt  344  ;  Bacon's  Abr.  iW. 

»  Wats.  314. 
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be,  the  very  great  damage  of  an  individual.  Such  a  neglect 
of  the  duty  of  a  clergyman  may  be  actionable,  if  it  be  ma- 
licious and  without  probable  cause."  But  the  court  in  that 
case  held,  that  whatever  might  be  the  law  generally,  the 
declaration  was  decidedly  bad,  as  it  did  not  state  that  the 
request  was  made  to  the  clergyman  by  both  parties,  nor 
did  it  show  that  the  license  was  in  force  at  the  time  of  the 
request,  nor  that  two  witnesses  were  ready,  nor  that  the 
clergyman  at  the  time  of  the  request  might  nave  performed 
the  ceremony,  not  being  engaged  elsewhere.6  It  may  be 
inferred,  therefore,  that  if  such  a  refusal  by  a  clergyman 
is  actionable,  such  an  action  would  at  any  rate  be  much 
embarrassed  by  the  technical  care  necessary  in  the  form  of 


In  the  above  case  it  appears  to  have  been  considered  as  But  he  might  be 
undoubted  that  the  ecclesiastical  court  would  punish  a  p^Med  in  pro- 
clergyman  for  refusing  to  marry  parties  who  were  properly  church  DiicU 
qualified ;  and  a  proceeding  against  a  clergyman  for  such  piine  Act. 
an  offence  would  now,  therefore,  be  under  the  Church 
Discipline  Act.    The  canon  law,  as  before  observed,  directs 
that  no  sacrament  shall  be  denied  to  any  one  on  account 
of  any  sum  of  money,  nor  shall  matrimony  be  hindered 
therefore?    And  consequently,  although  the  rubric  in  the 
office  of  matrimony  speaks  of  the  fee  as  to  be  paid  at  the 
time  of  giving  the  ring,  it  is  clear  that  the  clergyman  could 
not  demand  the  fee  at  such  time,  or  refuse  to  proceed 
with  the  ceremony,  although  this  appears  to  have  been 
doubted.*1 

If  any  person,  falsely  pretending  to  be  in  holy  orders,  Penont  pre- 
shall  solemnize  matrimony  according  to  the  rites  of  the  **j?}in*  to  ** ,n 
Church  of  England,  be  shall,  upon  being  convicted,  be°    ^ 
deemed  guilty  of  felony,  and  be  transported  for  fourteen 
years.8 

3.  In  speaking  of  the  uniformity  of  public  worship,  we  Third  rule, 
have  already  had  occasion  to  mention  tne  heavy  penalties  Mustbetccord- 
to  which  any  minister  is  liable  who  refuses  to  say  the  rofes*pre*CTibed 
Common  Prayer,  and  minister  the  sacraments  in  such  by  the  rubric. 
order  and  form  as  is  set  forth  in  the  Book  of  Common 
Prayer ;  and  in  the  same  place  we  have  also  quoted  the 
words  of  Sir  J.  Nicholl :  "  The  law,"  he  says, "  directs  that 
a  clergyman  is  not  to  diminish,  in  any  respect,  or  to  add 
to  the  prescribed  form  of  worship ;  uniformity  in  this  re- 
spect is  one  of  the  leading  and  distinguishing  principles  of 
the  Church  of  England.    Nothing  is  left  to  the  discretion 
and  fancy  of  the  individual ;  if  every  minister  were  to  alter, 


*  Davit  v.  Black,  1  Queen's  Bench,  900.       c  Langton. 

d  2  Burn.  E.  L.  431.  •  4  Geo.  4,  c.  76,  s.31. 
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omit,  or  add,  according  to  his  own  taste,  uniformity  would 
soon  be  destroyed." f  It  is  evident,  therefore,  that  any 
minister  is  acting  illegally,  and  is  liable  to  punishment, 
who  omits  any  portion  of  the  prescribed  form  of  the  mar- 
riage service  according  to  his  fancy  or  discretion.  It  is, 
nevertheless,  an  offence  which  has  certainly  been  very  fre- 
quently committed,  and  it  was  probably  for  that  reason 
that  the  first  section  of  the  statute  6  &  7  Will.  IV.  c.  85, 
expressly  enacts  that,  after  the  1st  day  of  March,  1837, 
all  the  rules  prescribed  by  the  rubric  concerning  the  solem- 
nization of  marriages  shall  continue  to  be  duly  observed 
by  every  person  in  holy  orders  of  the  Church  of  England, 
who  shall  solemnize  any  marriage  in  England.  If,  there- 
fore, any  custom  might  have  appeared  to  sanction  a  de- 
parture from  the  prescribed  form,  such  custom  has  been 
recently  repudiated  by  the  legislature,  and  the  clergyman 
would  not  only  be  liable  to  punishment,  but  as  it  seems 
would  be  wholly  without  excuse,  who,  following  his  taste 
or  fancy,  should  now  offend  in  this  manner. 

4.  No  minister,  upon  pain  of  suspension  for  three  years 
ipso  facto,  shall  celebrate  matrimony  between  any  person 
at  any  unseasonable  times,  but  only  between  the  boors  of 
eight  and  twelve  in  the  forenoon.'  Such  is  the  canon  law, 
and  beyond  all  doubt  it  was  anciently  the  law  of  the 
Church,  that  marriage  was  not  to  be  celebrated  at  par- 
ticular seasons  of  the  year,  which  appears  to  have  so  con- 
tinued, at  least  up  to  the  time  of  Elizabeth;  but  such 
restrictions  have  long  since  ceased  to  exist.b 

It  does  not  very  clearly  appear  whether  this  regulation 
as  to  marriages  being  celebrated  only  between  the  hours 
of  eight  and  twelve  existed  as  the  law  of  the  Church  pre- 
viouSy  to  the  canons  of  1603.  But  now,  by  the  statute 
law,  a  severe  penalty  is  fixed  to  the  offence  of  solemnizing 
marriage  at  any  other  time ;  for  it  is  enacted,  that  any 
person,  knowingly  and  wilfully  solemnizing  matrimony  at 
any  other  time  than  between  the  hours  of  eight  and  twelve 
in  the  forenoon,  unless  by  special  license,  shall  be  adjudged 
guilty  of  felony,  and  be  transported  for  fourteen  years.* 

5.  Every  marriage  must  be  solemnized  in  the  presence  of 
at  least  two  credible  witnesses,  besides  the  clergyman  cele- 
brating it;j  and  the  clergyman  would  not  therefore  be  jus- 
tified in  performing  the  ceremony  unless  that  number  of 
witnesses  were  present. 

These  five  requisites  must,  as  we  have  seen,  be  observed 
by  the  clergyman,  but  it  does  not  appear  that  the  marriage 


'  Ante  -  Peblic  Worship." 
1  4  0m.  4,  c76#  s.2i. 


r  Canon  62.        b  Soe  Bun's  E.  L.  Msmst* 
J  Ibid.  s.  28. 
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itself,  if  solemnized,  would  be  void  for  want  of  any  except 
the  two  first ;  for  neither  the  statute  4  Geo.  IV.  nor  the 
6  &  7  Will.  IV.,  both  of  which  declare  the  causes  for  which 
marriages  shall  be  void,  mention  either  of  these  last  among 
those  causes. 

As  to  the  particular  part  of  the  church  in  which  mar-  Marriages  to  be 
riages  should  be  solemnized,  the  safest,  and  probably  the  J^J^^1^ 
only  positive  guide  is,  that  custom  and  long  established  before  the 
usage  which  our  laws  are  careful  to  respect.  Custom  has  Lord's  Table, 
now  fully  established  the  solemnization  of  marriages  in  the 
chancel  and  before  the  Lord's  Table,  so  that  it  was  ex- 
pressly said  some  time  since  by  Sir  J.  Nicholl,  that  the  use 
of  the  chancel  belongs  to  the  parishioners  for  the  decent 
and  convenient  celebration  of  the  holy  communion  and  for 
the  solemnization  of  marriages.  Yet  in  neither  of  these  cases 
is  there  to  be  found  any  positive  order  either  in  the  canon 
or  statute  law  that  they  should  be  celebrated  in  the  chancel. 
In  the  order  of  the  communion  service,  as  will  afterwards 
be  observed,  there  is  to  be  found  no  direction  as  to  the 
part  of  the  church  in  which  it  is  to  be  administered  to  the 
communicants ;  but  in  the  marriage  service  it  is  first  di- 
rected that  the  parties  to  be  married  shall  come  into  the 
body  of  the  church ;  and  without  any  direction  for  their 
moving,  they  are  at  a  later  part  of  the  ceremony  spoken  of 
as  kneeling  before  the  Lord's  Table.  This  has  appeared 
perplexing  to  some  who  have  not  considered  that  at  the 
time  when  this  rubric  was  compiled,  the -Lord's  Table  was 
probably  almost  always  placed  in  the  body  of  the  church : 
although  it  appears  by  the  canon  law  to  have  been  con- 
sidered indifferent  whether  placed  in  the  church  or  chancel.k 
And  the  rubric  before  the  communion  service  speaks  of  the 
Lord's  Table  as  standing  in  the  body  of  the  church  or  of 
the  chancel.  The  whole  rubric  in  the  service  for  the  so- 
lemnization of  matrimony  may  be  easily  understood  by 
reference  to  this  latter  circumstance.  The  direction  that 
the  parties  to  be  married  should  come  into  the  body  of  the 
church  (not  merely  into  the  church),  plainly  signifies  that 
they  should  come  to  the  place  where  the  Lord's  Table 
stood  ;  there  they  are  directed  to  kneel  down ;'  and  with- 
out any  direction  for  their  rising,  are  spoken  of  as  "  kneel- 
ing before  the  Lord's  Table." 

When  the  Lord's  Table  became  generally,  for  greater 
convenience,  transferred  to  the  chancel,  the  place  for  the 
solemnization  of  marriage  as  well  as  for  administering  the 
communion  came  to  be  transferred  there  also ;  for  it  would 
have  been  inconvenient,  if  not  impossible,  to  have  trans- 

k  Canon  82.  x  See  the  rubric  after  the  giving  of  the  ring. 
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ferred  the  Lord's  Table  back  from  the  chancel  to  the  body 
of  the  church  upon  every  occasion  that  would  have  required 
it.  And  it  was  probably  very  clearly  understood  that  the 
only  important  direction  intended  by  the  rubric  as  to  place 
was,  that  marriages  should  be  solemnized  before  the  Lord's 
Table. 
Registering  The  marriage  having  been  performed,  it  is  the  duty  of 

marriages.  the  clergyman  to  register  it,  and  this  he  was  required  to 
do  by  the  statute  4  Geo.  IV.  c.  76.  It  would,  however,  be 
of  little  use  to  enter  now  into  the  provisions  of  that  act 
for  this  purpose,  for  by  the  statute  6  &  7  Will.  IV.  c.  86, 
which  provides  for  the  establishment  of  a  general  registry, 
so  much  of  the  first-mentioned  statute  as  relates  to  the 
registration  of  marriages  is  altogether  repealed,  and  the 
following  are  the  directions  and  regulations  which  are  now 
to  be  observed  by  the  clergyman  in  registering  any  mar- 
riage which  he  may  solemnize. 
Books  for  regis-  The  registrar  general  is  to  furnish  to  every  rector,  view, 
tration.  or  curate,  of  every  church  or  chapel  in  England,  wherein 

marriages  may  legally  be  solemnized,  a  sufficient  number, 
in  duplicate,  of  marriage  register  books,  printed  according 
to  a  particular  form  prescribed  by  the  act,  and  forms  for 
certified  copies  thereof.™ 

The  cost  of  all  such  books  and  forms  is  to  be  borne  by 
the  union,  parish,  or  place  in  and  for  which  the  superin- 
tendent registrar  is  appointed,  to  whom  the  rector,  4c.  is 
directed  to  deliver  one  copy  of  the  register,  and  sucb 
cost  is  to  be  paid  to  the  superintendent  registrar  by  the 
guardians,  or  by  the  churchwardens  and  overseers,  as  the 
case  may  be,  out  of  any  monies  in  their  hands  as  such 
guardians,  &c.  for  the  relief  of  the  poor.n 

Every  clergyman,  immediately  after  the  office  of  matri- 
mony has  been  solemnized  by  him,  is  to  register,  in 
duplicate,  in  two  of  the  marriage  register  books,  the 
several  particulars  relating  to  the  marriage,  according  to 
the  form  prescribed  in  the  book,0  and  every  such  entry  is 
to  be  signed  by  him,  and  by  the  parties  married,  and  by 
two  witnesses,  and  is  to  be  made  in  order  from  the  begin- 
ning to  the  end  of  the  book,  and  the  number  of  the  nhoe 
of  entry  in  each  duplicate  marriage  register  book  shall  be 
the  same.p 
Copies  made  by  Every  rector,  vicar  or  curate  of  every  such  church  or 
minister.  chapel  shall,  in  the  months  of  April,  July,  October  and 

January  respectively,  make  and  deliver  to  the  superin- 
tendent registrar  of  the  district  in  which  such  church  or 

»  6  &  7  Will.  4,  c.  86,  as.  17  and  30.  ■  1  Vict,  c  22,  a. *& 

°  See  Appendix.  p  Sect.  31. 
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chapel  may  be  situated,  or  which  may  be  assigned  by  the 
registrar  general  to  such  registering  officer  or  secretary,  or 
to  some  registrar  under  the  superintendence  of  such  super- 
intendent registrar,  by  whom  it  is  to  be  forwarded  to  the 
superintendent  registrar,  on  durable  materials,  a  true  copy, 
certified  by  him  under  his  hand,  of  all  the  entries  of  mar- 
riage in  the  register  book  kept  by  him  since  the  last  cer- 
tificate, and  to  contain  all  the  entries  made  up  to  that 
time ;  and  if  there  shall  have  been  no  marriage  entered 
therein  since  the  last  certificate,  he  shall  certify  the  fact 
under  his  hand,  and  shall  keep  the  said  marriage  register 
books  safely  until  the  same  shall  be  filled :  and  one  copy 
of  every  such  register  book,  when  filled,  shall  be  delivered 
to  the  superintendent  registrar  of  the  district  in  which 
such  church  or  chapel  may  be  situated,  or  which  shall 
have  been  assigned  as  aforesaid  to  such  registering  officer 
or  secretary,  and  the  other  copy  of  every  such  register 
book  kept  by  any  such  rector,  vicar,  or  curate,  shall 
remain  in  the  keeping  of  such  rector,  vicar,  or  curate,  and 
shall  be  kept  by  him  with  the  registers  of  baptisms  and 
burials  of  the  parish  or  chapelry  within  which  the  mar- 
riages registered  therein  shall  have  been  solemnized.q 

Every  rector,  vicar,  or  curate  who  shall  have  the  keep-  Searches  to  be 
ing,  for  the  time  being,  of  any  such  register  book,  shall  at  *Uowed« 
all  seasonable  times  allow  searches  to  be  made  in  it,  and 
shall  give  a  copy,  certified  under  his  hand,  of  any  entry  or 
entries  in  the  same/ 

The  fee  to  the  clergyman  for  every  such  search,  ex-  Fees  for. 
tending  over  a  period  of  not  more  than  one  year,  is  to  be 
one  shilling ;  and  sixpence  additional  for  every  additional 
year;  and  two  shillings  and  sixpence  for  every  single  cer- 
tificate/ 

The  superintendent  registrar  to  pay  to  such  rector,  vicar, 
or  curate,  the  sum  of  sixpence  for  every  entry  contained  in 
such  certified  copy,  which  f  um  shall  be  reimbursed  to  the 
said  superintendent  registrar  by  the  guardians  or  overseers 
of  the  union,  parish,  or  plwce  for  which  he  is  the  superin- 
tendent registrar/ 

If  such  rector,  vicar,  or  curate  should  neglect  so  to  Penalty  on 
make  out  and  deliver  such  certified  copies,  or  the  certifi-  minister  not 
cate  that  no  marriages  have  taken  place,  as  the  case  may  J?0pi«f  &CC. 
be,   and  after  being  duly  required  to  deliver  them  shall 
refuse  or  neglect  so  to  do  during  one  calendar  month,  he 
is  liable  for  every  such  offence  to  forfeit  a  sum  not  exceed- 
ing ten  pounds,  to  be  recovered  as  after  mentioned ;  but 
*  Sect  33.  '  Sect  36.  •  Ibid.  «  1  Vict  c.  22,  a.  27. 
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iii  such  case  a  moiety  of  the  penalty  shall  not  go  to  the 
informer,  but  the  whole  shall  go  to  the  registrar  general, 
or  such  other  person  as  the  commissioner  of  the  treasury 
shall  appoint,  for  the  use  of  her  majesty.11 

And  for  enabling  the  particulars  of  the  marriage  to  be 
correctly  entered,  it  is  declared  lawful  for  the  clergyman 
to  ask  the  parties  married  the  several  particulars  which 
are  by  the  act  required  to  be  registered  touching  such 
marriage,  and  the  party  who  wilfully  makes  any  fake 
answers  to  the  questions  touching  any  of  such  particulars 
is  declared  guilty  of  perjury.* 

Any  clergyman  who  shall  refuse,  or  without  reasonable 
cause  omit,  to  register  any  marriage  solemnized  by  him,  or 
who  shall  carelessly  lose  or  injure  the  register  book,  or 
allow  it  to  be  injured  while  in  his  keeping,  shall  forfeit 
fifty  pounds  for  every  such  offence.* 

And  if  he  shall  wilfully  destroy  or  injure  such  book,  or 
any  part  or  certified  copy  thereof,  or  cause  it  to  be  de- 
stroyed or  injured,  or  if  ne  shall  falsely  make  or  counter- 
feit, or  cause  to  be  falsely  made  or  counterfeited,  any  part 
of  any  such  register  book  or  certified  copy  thereof,  or  snail 
wilfully  insert  or  cause  to  be  inserted  in  any  register  book 
or  certified  copy  thereof,  any  false  entry  of  any  marriage, 
or  shall  wilfully  give  any  false  certificate,  or  shall  certify 
any  writing  to  be  a  copy  or  extract  of  any  register  book, 
knowing  the  said  register  to  be  false  in  any  part  thereof 
he  shall  be  guilty  of  felony.* 

If,  however,  the  clergyman  should  discover  any  error  to 
have  been  committed  in  the  form  or  substance  of  any 
entry,  he  may,  within  one  calendar  month  after  discover- 
ing such  error,  in  the  presence  of  the  parties  married,  or, 
in  case  of  their  death  or  absence,  in  the  presence  of  the 
superintendent  registrar  and  two  other  credible  witnesses, 
who  shall  respectively  attest  the  same,  correct  the  erro- 
neous entry,  according  to  the  truth  of  the  case,  by  entry 
in  the  margin  without  any  alteration  of  the  original  entry, 
in  which  case  he  must  sign  the  marginal  entry,  and  add 
the  day  of  the  month  and  year  when  such  correction  is 
made,  and  must  make  the  like  marginal  entry,  attested  in 
like  manner,  in  the  duplicate  marriage  register  book,  and 
also  make  the  like  alteration  in  the  certified  copy  of  the 
register  book;  or  in  case  such  certified  copy  has  been 
already  made,  then  he  must  make  and  deliver  in  like  man- 
ner a  separate  certified  copy  of  the  original  erroneous 


1  Vict.  c.  22,  s  28. 
f  Ibid.  sect.  42. 


*  6  &  7  Will.  4,  c.  86,  ss.  40, 41. 
*  Sect.  43. 
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entry,  and  of  the  marginal  correction  therein  made ;  and 
if  all  this  be  properly  done,  then  he  will  not  be  liable  to 
any  of  the  penalties  before  mentioned.* 

All  the  penalties  and  forfeitures  before  mentioned  which  Recovery  of  pe- 
ciay  be  incurred  by  the  clergyman  under  any  of  the  last-  n*l"*  against 
mentioned  provisions  as  to  registration  of  marriages,  unless  cle,*ym*11- 
otherwise  directed,  are  made  recoverable  before  any  two 
justices  of  the  peace,  upon  the  information  and  complaint 
of  any  person ;  and  if,  upon  conviction,  the  fine  or  for- 
feiture, with  costs,  are  not  forthwith  paid,  the  same  may 
be  levied  by  distress;  and  for  want  of  distress  the  offender 
may  be  committed,  without  bail,  for  one  calendar  month, 
unless  the  fine,  with  the  charges  for  recovery  of  the  same, 
be  sooner  paid,5  one  moiety  of  the  fine  to  go  to  the  in- 
former, the  other  to  the  registrar   general  or  to  such 
person  as  the  lords  of  the  treasury  shall  appoint,  for  the 
use  of  his  majesty.6 

No  distress  is  to  be  deemed  unlawful,  nor  is  any  person 
making  it  to  be  deemed  a  trespasser,  on  account  of  any 
defect  or  want  of  form  in  the  summons,  conviction,  or 
warrant  of  distress,  or  any  irregularity  afterwards  com- 
mitted by  the  party  distraining.  But  persons  aggrieved 
by  such  irregularity  shall  recover  full  satisfaction  Tor  the 
special  damages  sustained  in  an  action  on  the  case.d 

An  appeal  is  given  in  all  cases  of  summary  conviction,  Appeal, 
where  the  sum  adjudged  to  be  paid  exceeds  five  pounds, 
to  the  next  quarter  sessions  holden  not  sooner  than  twelve 
days  after  the  day  of  such  conviction.* 

Notice  of  appeal,  in  writing,  stating  the  cause  and 
matter  thereof,  to  be  given  within  three  days  of  such  con- 
viction, and  seven  clear  days,  at  least,  before  such  sessions/ 

The  appellant  to  remain  in  custody  till  the  sessions,  or 
enter  into  a  recognizance,  with  two  sufficient  sureties, 
conditioned  personally  to  appear  at  the  sessions  and  try 
the  appeal,  abide  the  judgment  of  the  court,  and  pay  such 
costs  as  shall  be  awarded.' 

The  sessions  to  determine  the  appeal,  and  make  such 
order  therein  as  to  them  shall  seem  meet,  with  or  without 
costs ;  if  the  appeal  be  dismissed,  or  the  conviction  con- 
firmed, they  may  order  the  offender  to  be  punished  accord- 
ing to  the  conviction  and  pay  the  costs  awarded,  and  may 
issue  process  to  enforce  the  judgment.11 

And  no  such  conviction  or  adjudication,  made  on  appeal 
therefrom,  shall  be  quashed  for  want  of  form,  or  be  re- 
moved, by  certiorari  or  otherwise,  into  any  of  his  majesty's 

•  Sect.  44.  b  Sect  45.  c  Ibid.  *  Ibid. 

•Sect  46.  'Ibid.  f  Ibid.  h  Ibid. 
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superior  courts  of  record ;  and  no  warrant  of  commitment 
shall  be  held  void  by  reason  of  any  defect  therein,  pro- 
vided it  be  therein  alleged  that  the  party  has  been  con- 
victed, and  there  be  a  valid  conviction  to  sustain  the  same.* 


CHAPTER  IV. 


OF  BURIAL,  AND  OF  THE  DUTIES  OF  A  MINISTER 
OF  THE  ESTABLISHED  CHURCH  IN  RELATION 
THERETO. 


Mode  of  dispos-  By  far  the  most  ancient  account  of  the  mode  of  disposing 
ing  of  the  dead.  0f  the  dead,  of  which  any  authentic  record  has  been 
transmitted  to  us,  is  that  contained  in  the  twenty-third 
chapter  of  the  Book  of  Genesis,  and  it  is  that  which  bas 
been  universally  practised  among  Christians,  namely,  by 
By  burial.  burial.  The  woros  of  Abraham  on  that  occasion  may 
perhaps  lead  to  the  inference  that  this  mode  of  disposing 
of  the  dead  was  not  at  that  time  an  universal  custom,  for 
he  says,  "  If  it  be  your  mind  that  I  should  bury  my  dead 
out  of  my  sight  ;Ma  words  which  though  capable  of  other 
explanation,  cannot  certainly  exclude  this  supposition. 
Machpelah,  in  the  Arabic  language,  signifies  walled  or 
shut  up  ;b  and  we  may,  therefore,  infer  that  the  most  ancient 
mode  of  sepulture  was  in  caves  or  grottoes,  walled  up,  and 
thus  protected  from  profanation.0 
By  burning.  The  earliest  authentic  records  of  other  nations,  which, 

however,  are  of  a  date  long  subsequent  to  the  abote, 
mention  burning  as  the  mode  of  disposing  of  the  dead; 
and  the  practice  was  undoubtedly  both  very  ancient  and 
widely  diffused.  The  following,  on  the  other  hand,  are  the 
memorable  words  of  the  great  Cyrus,  as  recorded  by  his 
biographer,  Xenophon ;  and  if  they  originated  in  the  ele- 
gant imagination  of  the  Greek,  they  are  not  on  that 
account  the  less  valuable,  as  showing  the  opinions  which 
at  that  age  may  be  supposed  to  have  prevailed  either 
among  the  Persians  or  the  philosophers  of  other  countries. 
Directions  by  Tj§»  |^jy  ^^^  £  owiSe;,  Srav  TeXfuriJo~»,  jxijTi  h  xgw£  flfa 
diMotaUf  his*  W™  &  "We*,  Mrs  to  aX\a>  fMjSevi,  aXXet  if  yjj  a*  t*%*** 

y#  *  Sect.  47.  »  Genesis,  xxiii.  8.  •  Mant's  Bible. 

c  Tacitus  also  mentions  the  Jewish  custom  of  banal,  as  something  diftftft* 
from  that  of  other  nations.     Corpora  condtre  quam  crtman,  Hist.  I.  5,  c  5. 
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«w80Tf,  t/  y&g  TOVTOV  fJUtX*QUOTB$0V  TOW    yjf  fUxtijVCU,  1}    TCOLYTOL 

fih  ret  xaXa  wirraye  r  ayctQoL  <p6si  n  xa\  Tgf$f*.d 

The  above  passage  is  rendered  more  important  by  the  Opinion  of 
comment  made  upon  it  by  Cicero.  "  Mihi  quidem  anti-  Clcero« 
quissimum  sepultura  genus  id  videtur  fuisse,  quo  apud 
Xenophontem  Cyrus  utitur."6  The  Jewish  records  were,  of 
course,  unknown  to  the  Romans ;  but  as  a  different  prac- 
tice prevailed,  and  for  many  ages  had  prevailed  at  the 
time  when  Cicero  wrote,  it  may  be  presumed  that  he  had 
some  authority,  now  unknown  to  us,  for  the  opinion  which 
he  here  expresses. 

From  tne  words  of  Cyrus,  or  Xenophon,  it  may  be  Antiquity  of  the 
indirectly  inferred  that  some  sepulchral  cnests,  or  what  we  U8C0' coffio8* 
call  coffins,  were   at  that  time  in  occasional  use,  where 
burial  was  practised,  so  as  to  prevent  the  bodies  which 
were  enclosed  in  them  from  coming  in  immediate  contact 
with  the  earth.    It  has  been  thought  to  be  strongly  inti- 
mated by  several  passages  in  Sacred  History,  that  the  use 
of  coffins,  in  our  sense  of  the  word,  was  made  among  the 
Jews.     But  it  is  almost  certain  that  they  were  not  in  use 
among  the  two  polished   nations  of  antiquity,  since  in 
neither  of  them  is  there  any  word  which  can  be  synony- 
mous with  our  word  coffin/    We  have  seen  that  the  two 
most  ancient  modes  of  disposing  of  the  remains  of  the  dead 
recorded  by  history  are  by  bunal  and  burning ;  of  which 
burial,  among  all  nations,  according  to  the  passage  from 
Cicero  above  quoted,  appears  to  be  the  most  ancient.    The  Burial  always 
example  of  the  divine  founder  of  our  religion,  in  the  dis-  JJ^J^;^ 
posal  of  his  own  person,  has  established  and  confirmed  chmtians?°ng 
this  practice  among  his  followers ;  and  accordingly,  from 
the  earliest  records  of  their  history,  the  Christians  abhorred 
the  way  of  obsequies  by  burning.    The  practice  of  sepul-  Various  places 
ture  has  also  varied  with  respect  to  the  places  used  for  a^^ot"*1 
that  purpose.  In  ancient  times  caves  were  in  high  request :  times, 
mere  private  gardens,  or  other  demesnes  of  the  families, 
enclosed  spaces  out  of  the  walls  of  towns,  or  by  the  sides 
of  the  roads,  and  finally,  in  Christian  countries,  churches 
and  churchyards,  where  the  deceased  could  receive  the 
pious  wishes  of  the  faithful  who  resorted  thither  in  the 
various  calls  of  public  worship,  and  thus  the  practice 
generally  remains  to  the  present  day.8 

The  practice  of  burying  within  the  churches  did  indeed,  Burial  in 
though  more  rarely,  obtain  before  the  use  of  churchyards,  jj?*,,e*  when 
but  was  by  authority  restrained  when  churchyards  became 
frequent  and  appropriated  to  that  use.    For  among  those 

*  Xenophon  de  Cyri  Instit  H.'  «  De  Legibus,  1. 11,  c  22. 

'  3  Phill.  348,  per  Lord  Stowell.  *  3  PhilT.  348,  per  Lord  Stowell. 
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canons  which  seem  to  have  been  made  before  Edward  the 

Confessor,  the  ninth  bears  the  title,  De  mm  tepdkndo  u 

The  custom       ecclesiis,  and  begins  with  a  confession  that  such  a  custom 

afterwards  re-     had  prevailed,  but  must  be  now  reformed,  and  no  such 

stncted.  liberty  allowed  for  the  future,  unless  the  person  be  a  priest, 

or  some  holy  man,  who  by  the  merits  of  the  past  life  might 

deserve  such  a  peculiar  favour.h 

At  first  it  was  the  nave  or  body  of  the  church  that  wm 
permitted  to  be  a  repository  of  the  dead,  and  chiefly  under 
Vaults  in  the  arches  by  the  side  of  the  walls.     Langfranc,  Arch* 

?huwTl8eiwhCn  bishop  °f  Canterbury,  seems  to  have  been  the  first  who 
brought  up  the  practice  of  vaults  in  chancels,  and  under 
the  very  altars,  when  he  had  rebuilt  the  church  of  Can- 
terbury, about  the  year  1075.' 
Modem  ceme-        More  recently  the  places  of  sepulture  in  our  larger  and 
tenes.  more  populous  towns  have  been  very  commonly  in  ceme- 

teries, or  spots  of  ground  consecrated  for  that  purpose, 
and  unconnected  with  the  church  or  churchyard,  and  tte 
practice  may  be  said  to  be  increasing  daily. 
Persons  may  be      Such  is  the  brief  history  of  the  varied  alterations  in  the 
buried  in  parish  mode  and  places  of  burial,  from  which  there  hask  arisen  a 
where  they  die.  custom  so  strong  and  well  established,  that  it  is  now  the 
common  law  of  this  country,  that  every  person  may  at  this 
day  be  buried  in  the  churchyard  of  the  parish  where  he 
dies.1 
Principle  of  the      The  canon  law  principle  was  "ubi  decimas  petwfoeta 
canon  law ;  re-  vivus  sepeliatuT  mortuus.      A  stranger  and  foreigner  tiiere- 
of^arish^onera  *  fore  would>  according  to  that  law,  have  no  absolute  right 
9  to  burial  in  the  parish  where  he  died,  except  such  right  as 
arises  out  of  necessity, 
or  sembu,  may        And  it  has  been  recently  stated  in  a  work  of  much 

thebwew  irish!  authoritv> that  the  right  that  a  person  has  to  be  buried 
toners?1*1*"8  "  where  he  dies  must  be  restricted  to  such  as  are  parishionep 
at  the  time.m  But  the  authority  there  referred  to  will 
scarcely  be  found  to  support  the  proposition ;  and  h 
appears  that  a  parishioner  dying  out  of  his  jmrish,  has  t 
ngnt  to  be  buried  where  he  dies,  or,  if  his  relatives  wish  to 
remove  him,  that  he  has  also  a  right  to  be  buried  in  the 
churchyard  of  his  own  parish,  ubi  decimas  persolwb* 
vivus* 


rof  oppos-      And  it  has  been  held  consequently  that  information  w» 
irial  of      grantable  against  a  parson  opposing  the  burial  of  a  parish- 


Power  c 

ing  burial  < 
parishioner. 

h  Kennett's  Par.  Ant. 592 ;  1  Burns  E.  L.  256 ;  Gibs.  453. 

*  Kennett's  Par.  Ant.  593 ;  1  Barn's  E.  L. 

k  See  words  of  Lord  Stowell  in  Gilbert  v.  Buxtard,  post. 


Comyns's  Dig.,  Cemetery  B. ;  Degge,  p.  1,  c.  12. 
1  Roger's  E.  L.  136 :  and  see  post  Lord  Stowell  in  Gilbert  v.  Button*. 
See  post  the  case  of  pauper  burials. 
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ioner  in  the  churchyard :  though  as  to  refusing  to  read  the 
burial  service  over  the  deceased,  that  was  a  matter  cog- 
nizable in  the  ecclesiastical  court.0    And  so  far  as  mere  This  right  to  in- 
interment  is  meant,  there  appears  to  be  no  exception  what-  terment  unlter- 
ever  from  this  general  right ;  unless  thete  should  be  a  par-  ** ' 
ticular  custom  for  some  reasons  of  health,  &c,  not  to  bury 
in  the  churchyard,  or  unless  in  some  instances  of  indivi- 
duals, as  in  the  case  of  one  executed  for  murder,  the 
sentence  should,  as  a  part  of  the  punishment,  decree 
otherwise.0    Formerly  those  persons  were  excepted  against  Burial  of  those 
whom  a  verdict  of  felo  de  se  had  been  found,  but  the  persons  against 
exception  no  longer  exists,  and  indeed  the  interment  of  of /So  Vm  has 
such  person  elsewhere  than  in  the  burial  ground  of  their  beenfound. 
parish  seems  prohibited,  for  it  is  now  provided  that  they 
are  to  be  privately  interred  by  direction  of  the  coroner  dr 
other  officer,  in  the  churchyard,  or  other  burial  ground  of 
the  parish  or  place  in  which  the  remains  of  such  person 
mignt  by  the  law  of  England  be  interred,  within  four 
hours  from  the  finding  of  the  inquisition,  and  between  the 
hours  of  nine  and  twelve  at  night.0- 

So  universal  is  this  right  of  sepulture,  that  the  common  On  whom  the 
law,  as  it  seems,  casts  the  duty  or  providing  it,  and  of  car-  obligation  to 
rying  to  the  grave  the  dead  body  decently  covered,  upon  J^1  Paupers!, 
tne  person  Under  whose  roof  the  death  takes  place :  for 
such  person  cannot  keep  the  body  unburied,  nor  do  any- 
thing which  prevents  Christian  burial ;  he  cannot  therefore 
cast  him  out,  so  as  to  expose  the  body  to  violation,  or  to 
offend  the  feelings  or  endanger  the  health  of  the  living ; 
and  for  the  same  reason  he  cannot  carry  him  uncovered  to 
the  grave.  And  therefore,  when  any  pauper  dies  in  any 
parish  house,  poor  house,  or  union,  as  the  case  may  be, 
that  circumstance  casts  on  the  parish  or  union  the  obligation 
of  burying  the  body.  Add  so  therefore,  as  it  seems,  where 
any  death  takes  place  in  an  hospital,  or  other  establishment 
of  this  kind,  the  obligation  of  burying  is  on  such  establish- 
ment. Formerly,  it  appears  to  have  been  a  general  opinion, 
that  the  expenses  in  such  cases  should  be  paid  out  of  the 
poor  rates  of  the  parish  to  which  the  deceased  belonged, 
out  this  has  been  now  declared  to  be  otherwise ;  and  that 
the  poor  rate  cannot  legally  be  applied  to  such  a  purpose/ 
But  in  the  case  of  burials,  under  the  direction  of  the 
guardians  or  overseers,  it  has  been  declared  by  statute 
passed  since  the  above  decision,  that  they  may  charge  the 

•  R.  t.  Taylor,  Serjeant  Hill's  MSS.,  quoted  in  1  Burn's  E.  L.  258. 
p  See  2  £c  3  Will.  4,  c,  75,  s.  16  ;  and  4  &  5  Will.  4,  c.  26,  s.  1. 

i  4  Geo.  4,  c.  52. 

*  See  Rig.  v.  Sttwart,  12  Ad.  &  £11.  773. 
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Burials  of  non* 
parishioners ; 
matters  of 
favour. 


No  custom  to 
bury  in  a  par- 
ticular part  of 
churchyard. 

Exception  from 
the  general  rule 
by  prescription. 


expenses  to  the  poor  rate  of  the  parish  to  which  the 
deceased  had  been  chargeable,  or  in  which  he  died.* 

Except  in  the  case  of  persons  dying  within  the  parish, 
it  would  appear  that  all  burials  of  non-parishioners  are 
matters  of  favour  and  indulgence  by  the  churchwardens  on 
behalf  of  the  parishioners,  and  by  the  incumbent ;  for,  as 
we  have  already  seen/  the  right  to  the  churchyard  is  divided 
in  a  particular  manner  between  the  parties,  and  the  burial 
of  a  stranger  would  be  an  invasion  upon  the  rights  of 
each,  so  that  it  seems  impossible  that  the  consent  of  the 
parishioners  could  render  that  of  the  incumbent  unneces- 
sary.11 

In  the  case  of  pauper  burials,  it  is  declared  lawful  for 
the  guardians,  or  where  there  are  no  guardians,  for  the 
overseers  to  bury  the  body  of  any  poor  person  which  may 
be  within  their  union  or  parish  respectively,  charging  the 
expenses  as  already  mentioned,  either  in  the  churchyard  or 
burial  ground  of  the  parish  to  which  such  poor  person  wis 
chargeable  (if  he  or  his  relatives  shall  have  so  desired,  or 
for  any  other  cause  they  think  it  right) ;  or  in  the  church- 
yard, or  other  consecrated  burial  ground  belonging  to  the 
parish,  division,  or  chapelry  in  which  the  death  may  have 
occurred.* 

There  can  be  no  custom  even  for  parishioners  to  bury  their 
dead  relations  in  the  churchyard  as  near  their  ancestors  as 
possible,  nor  will  a  mandamus  be  granted  to  bury  a  corpse 
in  a  vault,  or  in  any  particular  part  of  a  churchyard.7 

In  particular  cases,  however,  there  may  undoubtedly  be 
a  prescription  to  have  separate  burial  in  a  particular  vault 
in  a  parish  church,  as  belonging  to  an  ancient  messuage, 
and  if  one  claiming  such  a  prescription  was  disturbed,  he 
might  have  an  action  on  the  case;  nor  need  he  set  forth 
the  conditions  imposed  by  an  original  grant,  or  that  they 
have  been  complied  with.  It  would  be  enough  to  show 
the  prescriptive  right,  and  to  state  that  the  right  had  beea 
infringed,  or  a  faculty  may  be  shown,  of  whicn  more  here- 
after.* 

Thus,  as  we  have  seen,  parishioners  have  a  right  at  com- 
mon law  to  be  buried  in  the  churchyard  of  their  parish, 
and  a  right,  and  they  have  an  interest,  to  prohibit  strangers 
from  being  buried  there.*  But  as  to  the  church,  which,  as 
we  have  already  observed,  is  also  occasionally  a  place  of 

»  7  &  8  Vict.  c.  10),  s.  31,  and  set  pott,  Fees  for  Burial. 

*  See  title,  "  Churchyard." 

»  See  Bardin  v.  Catcott,  1  Uagg.  Rep.  17,  and  UuUwood  r.  Will***,  * 
Taunt.  280. 

*  7  &  8  VicL  c.  101,  s.  31.  7  2  Wile.  28 ;  1  B.  &  Ad.  121 
»  Comyns's  Dig.  Cemet. ;  8  B.  &  C.  295 ;  Rogers's  £.  L. 

*  LitUewood  v.  William,  6  Taunt.  279. 
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burial,  the  right  of  parishioners  to  burial  does  not  extend 

thereto ;  the  practice  of  burial  in  the  church  is  observed  Burial  in  the 

by  the  ecclesiastical  commissioners  to  be  in  many  respects  church. 

injurious,  by  weakening  the  fabric  of  the  church,  and  by  Opinion  of 

its  tendency  to  affect  the  health  of  the  inhabitants :  and  ecclesi.M!,cal 

•  •  •  •*  iii/*  •     •      commissioners* 

no  parishioner,  much  less  therefore  a  stranger,  can  insist 

on  being  buried  in  any  part  of  the  church  or  chancel, 

except  by  leave  of  the  incumbent.5 

It  must  be  observed  however  here,  in  the  first  case,  we  Exceptions  in 
speak  of  interments  in  the  church  ordinarily  and  simply,  esse  of  faculty 
not  of  cases  where  a  faculty  for  family  vaults  is  applied  •.nd  pracrip- 
for,  or  already  exists,  or  in  cases  of  prescription.  Um* 

In  the  simple  case  then  of  a  person  wishing  to  be  buried  Right  of  con- 
within  the  church,  the  right  of  consent  or  refusal  is  in  the  ^  °*  refusal 
incumbent  alone,  to  the  exclusion  of  every  other,c  for  church^  in  the 
neither  the  churchwardens  nor  the  ordinary  himself  can  incumbent 
grant  such  license.    The  reason  of  this  appears  to  be,  that  tlone* 
tne  canon  before  mentioned  (de  non  sepeliendo  in  ecclesiisj  Reasons, 
restricted  the  privilege  of  burial  within  the  church  to 
priests  or  holy  men,  who,  by  the  merits  of  their  past  lives, 
deserved  such  a  peculiar  favour ;  the  incumbent,  therefore, 
in  his  capacity  as  such,  may  be  supposed  to  be  the  person 
appointed  by  the  law  to  judge  of  tne  fitness  or  unfitness  of 
the  person  to  be  allowed  this  privilege.*1 

But  although  the  incumbent  has  this  privilege,  it  is  Right  of  iocum- 
exercisable  only  in  individual  cases :  for  he  can  only  grant  henteiercis- 
or  refuse  license  as  to  the  burial  of  some  individual  then  divWua^cajes?" 
about  to  take  place,  and  he  cannot  by  any  license  from 
himself  bind  his  successor  in  any  case.    But  persons  buried 
in  churches  are  now  usually  buried  in  vaults  made  to  con- 
tain themselves  and  their  families,  and  as  this  is  a  matter 
of  lasting  concern  to  succeeding  incumbents  and  to  the 
parishioners,  it  can  only  be  done  by  means  of  a  faculty. 

It  must  be  observed,  however,  that  although  a  faculty  whether  the  in- 
may  have  been  duly  obtained,  and  a  vault  exist  within  the  cumber  can 
church  for  the  burial  of  a  man  and  his  family  therein,  the  5^1 0f  any 
right  of  the  incumbent  to  object  to  the  interment  therein  individual  in  the 
01  any  particular  individual  would  seem  to  exist  notwith-  church  whose 
standing.     For  the  reasons  which  have  been  already  given,  [jXt  by*«cuky! 
why  the  incumbent  is  the  fit  person  to  give  or  refuse  such 
license  would  remain  altogether  unaffected ;  and  although 
the  incumbent  might  originally,  by  withholding  his  consent 
to  the  faculty,  have  prevented  its  being  obtained,  yet  he 
cannot  be  supposed,  by  consenting,  to  have  waived  for 
himself  and   ms  successors  a  right  which  depends  on 
wholly  different  grounds. 


*  Rogers's  £.  I*  126.  c  Francis  ▼.  Lty,  Cro.  Jac.  367. 

«  Rogers's  E.  L.  127 \  8  B,  6s  C.  295  -,  Degge,  145 ;  Kenn,  Pur.  Ant  592, 
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Supposed 
opinion  of  Sir 
J.  Nicholl  on 
this  subject. 


Propriety  of  the 
refusal  of  in- 
cumbent may 
probably  be 
considered  in 
the  ecclesias- 
tics] court. 


Interment  of 
persons  skip- 
wrecked  and 
cast  on  shore. 


Howard  to  per- 
sons finding 
such  bodies. 


Ifi  a  case,  however,  which  we  have  before  mentioned, 
the  judgment  of  Sir  J.  Nicholl  would  rather  seem  to  lead 
to  the  conclusion  that  in  the  opinion  of  that  learned  judge 
there  was  at  least  some  doubt  whether  the  incumbent,  in 
such  a  case,  could  object  to  the  interment.  That  judg- 
ment was  upon  the  grant  of  a  faculty  for  the  making  a 
vault  in  the  chancel  by  the  lay  rector.  The  vicar  was  the 
incumbent,  and  it  was  said  in  the  judgment,  "Even  if  At 
consent  of  the  vicar  to  the  actual  interment  of  bodies  wen 
required,  &c. ;  and  again,  "  If  the  vault  were  to  be  con- 
structed, and  the  vicar* $  consent  to  interments  therein  torn 
necessary,"  thus  evidently  implying  a  doubt  as  to  the  ne- 
cessity wr  the  consent  of  the  incumbent,  and,  indeed,  he 
says  more  distinctly,  "  it  cannot  be  tolerated  that  his  de- 
cision on  the  moral  fitness  of  the  individual  to  be  buried  in 
the  chancel  should  be  guided  by  the  amount  of  the  fee 
paid."* 

If  this  proposition,  which  in  itself  appears  most  reasoa- 
able,  be  correct,  it  seems  to  follow  that  the  incumbent 
refusing  might  be  compelled  to  give  his  reasons  for  such 
refusal,  consequently  that  not  he  alone,  but  some  other 
authority,  as  the  ecclesiastical  court,  would  be  constituted 
the  judge  of  the  fitness  or  unfitness  of  the  person  to  han 
theprivilege  of  being  buried  in  the  church. 

Even  with  regard  to  persons  shipwrecked,  and  whose 
bodies  have  been  cast  on  shore,  miserable  outcasts  who 
have  no  relatives  to  claim  them,  and  whose  remains, 
perhaps,  it  may  be  impossible  to  recognize,  the  law  has 
specially  provided  that  decent  interment  shall  be  given 
tnem; f  for  the  churchwardens  and  overseers  in  any  parish 
in  England,  in  which  any  dead  body  is  cast  on  shore  froo 
the  sea,  shall,  upon  notice  being  given  them,  cause  such 
body  to  be  conveyed  to  some  convenient  place,  and  with 
all  speed  cause  it  to  be  interred  in  the  parish  churchyard 
OX  burial  ground.  The  expenses  of  such  interment  are  not 
to  exceed  the  sums  allowed  by  the  parish  for  the  burial  of 
other  persons  buried  at  the  expense  of  the  parish;  or  if 
such  body  should  be  cast  on  shore  in  any  extra  parochial 
place,  such  notice  is  to  be  given  to  the  headborough,  or 
constable,  who  shall  proceed  as  before  directed  in  the  case 
of  churchwardens,  &c.g 

And  every  person  who  shall  find  any  such  body  on  the 
shore,  and  within  six  hours  give  such  notice  of  the  fact  to 
the  proper  parties  above  mentioned,  shall  be  entitled  to 
five  shillings  for  his  trouble;  but  this  is  only  to  be  paid  to 
the  first  person  who  gives  such  notice ;  and  no  more  than 

•  Rich  v.  Bushnell,  4  Hagg.  154.         f  4  Geo.  3,  c,  76.         f  Sect  1. 
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five  shillings  is  to  be  given  although  there  may  be  more 

than  one  body;*  and  as  a  reward  is  offered  for  persons  Penalty  on  not 

properly  giving  such  notice,  so  is  there  a  punishment  pro-  giving  notice 

vided  for  neglecting  so  to  do,  for  all  persons  finding  such  .whfen  ^e  k*1* 

bodies  on  the  shore,  and  neglecting  within  six  hours  after 

to  give  or  leave  such  notice,  shall  forfeit  five  pounds,1  and  Pari8h  officerg 

every  churchwarden,  constable,  &c,  as  the  case  may  be,  neglecting  to 

neglecting  to  remove  such  bodies  from  the  shore,  prior  to  remove  bodies. 

interment,  for  twelve  hours  after  notice  given  or  left  in 

writing  at  their  abode,  or  to  perform  the  other  duties  by 

the  act  required  of  them,  shall  forfeit  for  each  offence  five 

pounds,-* 

The  act,  of  part  of  which  the  above  is  an  analysis, 
contains  several  other  provisions  not  important  for  our  in  these  cases 
present  purpose.    But  the  most  important  part  of  the  act,  the  ojfice  of 
u  concerns  the  clergy,  is,  that  not  only  is  sepulture  en-  pJJ2rmedf?in 
joined,  but  the  office  of  burial  is  also  to  be  performed  in  the  usual 
such  cases,  for  every  minister,  parish  clerk  and  sexton,  manner, 
shall  in  these  cases  perform  the  duties  customary  in  other 
funerals,  and  admit  the  body  to  be  buried  in  the  parish 
burial  ground,  receiving  the  like  fees  as  in  cases  of  burial 
at  the  expense  of  the  parish,k  so  that  in  every  such  case 
the  minister  is  to  presume  that  the  body  thus  cast  upon 
the  shore  is  that  of  one  properly  baptised,  and  is  to  act 
accordingly.    And  this,  as  it  seems,  in  all  cases,  notwith- 
standing circumstances  of  colour,  country,  &c.  might  lead 
to  an  opposite  conclusion. 

The  right  to  interment,  therefore,  is  general,  every  per- 
son, according  to  the  circumstances,  having  a  right  to  se- 
pulture, either  in  the  church,  or  churchyard,  or  other  burial 
place  attached  or  belonging  thereto :   but  the  mode  of  Mode  of  burial* 
interment,  and  particular  spot  or  part  of  the  burial  ground 
in  which  each  person  is  to  be  buried,  it  is  for  the  parish, 
represented  by  the  churchwardens,  to  determine;1  and 
though  the  right  of  sepulture  is  a  common  law  right,  the 
mode  of  burial  is  the  subject  of  ecclesiastical  cognizance 
alone,  upon  which  subject  it  was  said  by  Abbott,  C.  J. 
u  If  a  clergyman  should  absolutely  refuse  to  bury  the  Incumbent  oro- 
body  of  a  deceased  person  brought  to  him  for  interment  ^^STJSw  to 
in  the  usual  way,  I  am  by  no  means  prepared  to  say  that  buiyln  the 
this  court  would  not  grant  a  mandamus  to  compel  him  to  usual  mode. 
bury  the  body ;  but  this  would  be  acting  in  aid  of  the 
ecclesiastical  court."  m 
The  mode  in  which  the  mortal  remains  arc  to  be  de- 

*  Sect.  3.  '  Sect.  4.  J  Sect.  7. 

k  Sect.  a.    Bat  as  to  any  buiials  at  the  expense  of  the  parish,  see  ante. 

1  See  ante.  m  A.  v.  Coleridge  and  others,  2B.&A.  806. 
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Lord  Stowell. 


The  present 
state  of  the  law 
as  to  the  mode 
of  burial  to  be 
collected  from 
the  words  of 
Lord  Stowell. 


History  of  the 
mode  of  inter* 
menu 


posited  in  the  grave  is  a  subject  which,  in  populous 
parishes,  may  be  of  great  concern  to  the  parishioners,  but 
of  which  Lord  Stowell  observes,  "  I  do  not  find  any  pori- 
tive  rule  of  law  or  religion  that  prescribes."    Taking  this 
to  have  been  the  case  prior  to  the  time  when  the  judg- 
ment in  which  these  words  occur  was  delivered,  the  prin- 
ciples contained  in  that  judgment  may  be  considered,  since 
that  time,  as  entirely  regulating  the  law  on  this  subject 
It  may  not,  therefore,  be  less  useful  than  interesting  to 
insert  here,  as  the  present  state  of  the  law,  the  able  and 
lucid  language  of  that  decision.0    In  that  case  the  body 
of  the  deceased  had  been  deposited  in  an  iron  coffin,  and 
due  notice  had  been  given  of  the  intended  interment,  bat 
the  churchwardens  having  previously  signified  to  the  rela- 
tions of  the  deceased  that  the  parish  would  not  permit  an 
iron  coffin  to  be  deposited  in  tneir  churchyard,  prevented 
the  burial  from  taking  place  on  account  of  the  imperish- 
able nature  of  iron  coffins,  which,  in  so  populous  a  parish 
as  that  of  St.  Andrew's,  Holborn,  would  soon  render  the 
churchyard  useless  for  its  purposes.    A  suit  was  brought 
in  the  ecclesiastical  court  by  a  relative  of  the  deceased 
against  the  churchwardens,  in  which  the  right  of  the 
parish  to  prevent  this  mode  of  interment  was,  m  fitct,  the 
sole  question. 

After  some  remarks  upon  the  case,  Lord  Stowell  says,* 
"that  a  body  be  carried  to  the  grave  in  a  state  of  naked  ex- 
posure would  be  a  real  offence  to  the  living,  as  well  as  an 
apparent  indignity  to  the  dead.  Some  coverings  bare 
been  deemed  necessary  in  all  civilized  and  christian  coun- 
tries, but  chests  containing  the  bodies,  and  descending 
into  the  grave  along  with  them,  and  there  remaining  in 
decay,  do  not  plead  the  same  degree  of  necessity,  nor  the 
same  universal  use.  In  the  western  part  of  Europe,  the 
use  of  sepulchral  chests  has  been  pretty  general.  An  at- 
tempt was  made,  in  our  time,  by  an  European  sovereign! 
to  abolish  their  use  in  his  Italian  dominions,  much  com- 
mended by  some  philosophers,  on  the  physical  ground 
that  the  dissolution  of  bodies  would  be  accelerated,  and 
the  virulence  of  the  fermentation  disarmed,  by  the  speedy 
absorption  of  all  noxious  particles  into  die  surrounding 
soil.  Whatever  might  be  the  truth  of  the  theory,  the 
measure  was  enforced  by  regulations  prescribing  that 
bodies  of  every  age  and  of  both  sexes  of  all  ranks  and 

*  Gilbert  v.  Buxtard,  3  Phill.  348. 

°  The  beautiful  language,  extensire  learning,  and  generally  useful  «ppBc*- 
bility  of  this  judgment,  appear  to  be  a  sufficient  excuse  for  the  length  at  waks 
it  is  here  inserted. 
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conditions,  and  of  all  species  of  mortal  disease,  and  every 
form  of  death,  however  hideous  and  loathsome,  should  be 
nightly  tumbled,  naked  and  in  the  state  they  died,  at  the 
sound  of  a  bell,  into  a  night  cart,  and  thence  carried  to  a 
pit,  beyond  the  city  walls,  there  to  rot  in  one  mass  of 
undistinguished  putrefaction.  This  system  was  so  strongly 
encountered  by  the  established  habits,  as  well  as  by  the 
natural  feelings  of  a  highly-civilized  and  polished  people, 
that  it  was  deemed  advisable,  at  no  great  distance  of  time, 
to  bury  the  edict  itself  by  a  total  revocation.  In  the 
Southern  American  establishments  of  the  European  na- 
tions, coffins-  do  not  appear  to  be  used.  In  our  country  in  our  own 
the  use  of  coffins  is  extremely  ancient.  They  are  found  country, 
of  great  apparent  antiquity,  of  various  forms,  and  of  va- 
rious materials ;  of  wood,  of  stones,  of  metals,  of  marble, 
and  even  of  glass.  "  Coffins,"  says  Dr.  Johnson,  "  are 
made  of  wood  and  various  other  matters."  From  the  ori- 
ginal expense  of  some  of  the  materials  or  labour  necessary 
for  the  preparation  of  them  for  this  use,  or  for  both,  it  is 
evident  that  several  of  them  must  have  been  occupied  by 
persons  who  had  filled  the  loftiest  stations  of  life.  In 
modern  practice,  chests  or  coffins  of  wood  or  lead,  or  both, 
are  commonly  used  for  persons  who  can  afford  to  pay  for 
them.  For  persons  of  abject  poverty,  whom  the  civil  law 
distinguishes  by  the  title  of  the  miserabiliter  egeni,  what  is 
called  a  shell  is  used,  and  which  I  understand  to  be  an 
imperfect  coffin,  and  in  very  populous  parishes  is  used 
successively  for  different  individuals,  unless  charity,  pub- 
lic or  private,  supplies  them  with  a  better.  Persons  dying  perions  dying 
at  sea  are,  I  believe,  usually  committed  to  the  deep  in  at  sea. 
their  bedclothes  and  hammock,  but  I  am  not  aware  that 
any  of  these  are  nominally  and  directly  required.  A 
statute  has  required  that  the  funeral  vestment  shall  be 
made  of  wool ;  and  coffins  must,  by  the  same  statute,  be 
lined  with  wool,  but  the  use  of  it  is  not  enjoined.  I  ob- 
serve that  in  the  funeral  service  of  the  Church  of  England 
there  is  no  mention  (and  indeed,  as  I  should  rather  col- 
lect, a  studied  avoidance  of  the  mention)  of  coffins.  It  is,  *n,e  burial 
throughout  the  whole  of  that  service,  the  corpse  or  the  lervice. 
body.    The  officiating  priest  is  to  meet  the  corpse  at  the 

Sate  of  the  churchyard;  at  certain  parts  of  the  service, 
ust  is  to  be  thrown,  not  upon  the  coffin,  but  upon  the 
body  ;  certain  parts  of  the  service  are  to  be  recited  whilst 
the  corpse  is  making  ready  to  be  put  into  the  grave.  I 
observe,  likewise,  that  in  old  tables  of  parish  fees  a  dis- 
tinction is  stated  between  coffined  funerals  and  uncoffined 
funerals  in  point  of  payment,     There  is  one  of  1627, 
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quoted  by  Sir  Henry  Spelman  in  his  Trad  dt  Scpulturi, 
where  a  certain  sum  is  charged  for  coffined  burials,  and 
Uocoffined  fa-    half  the  same  sum  for  uncoffined  burials,  and  expressly 
nerais  formerly    under  those  general  heads  of  coffined  and  uncoffined 
not  unfroqucnt  funerals,  from  whence  I  draw  this  conclusion  of  fact,  that 
uncoffined  funerals  were,  at  that  time,  by  no  means  so 
unfrequent  as  not  to  require  a  particular  notice  and  pro- 
vision. 

"  The  argument,  therefore,  that  rests  the  right  of  admis- 
sion for  particular  coffins  upon  the  naked  right  of  the  pa- 
rishioner to  be  buried  in  his  churchyard,  seems  rather  to  stop 
short  of  what  is  requisite  to  be  proved,  viz.  the  right  of  bebg 
buried  in  a  large  chest  or  trunk  of  any  material,  metallic 
or  other,  that  his  executors  may  think  fit.  The  law  to  be 
found  in  many  of  our  authoritative  text  writers  certainly 
says  that  a  parishioner  has  a  right  to  be  buried  in  his  own 
parish  church-yard  ;*  but  it  is  not  quite  so  easy  to  find  the 
Meaning  and  rule  in  those  authorities  that  gives  him  the  right  of  burying 
limit  of  the  right  a  large  chest  or  trunk  along  with  himself.  This  is  no  part 
Defrisd^hb  ?f  .hia  original  abstract  right,  nor  is  it  necessarily  invoW 
own  parish  in  it.  That  right,  strictly  taken,  is,  to  be  returned  to  his 
church-yard,  parent  earth  for  dissolution,  and  to  be  carried  there  for  tint 
purpose  in  a  decent  and  inoffensive  manner ;  when  thoee 
purposes  are  answered,  his  rights  are  perhaps  satisfied,  in 
the  strict  sense  in  which  his  claims  in  tic  nature  ofabsokU 
rights  can  be  supposed  to  extend.  At  the  same  time  it  is 
not  to  be  denied  that  very  natural  and  laudable  feelings 
prompt  to  something  beyond  this,  to  the  continuation  of 
the  frame  of  the  body  beyond  its  immediate  consignment 
to  the  grave;  and  an  indulgenoe  of  suoh  feelings  very 
naturally  engrafts  itself  upon  the  original  rights,  so  as  to 
appear  inseparably  connected  with  them  in  countries  where 
the  practice  of  it  is  habitually  indulged.  For,  however 
men  may  feel,  or  affect  to  feel,  an  indifference  about  the 
fate  of  their  own  mortal  remains,  few  have  firmness,  or 
rather  hardness  of  mind,  sufficient  to  contemplate  without 
pain  the  total  and  immediate  extinction  of  the  remains  of 
those  who  were  justly  dear  to  them  in  life. 

"  It  is  particularly,  I  presume,  with  a  view  to  pretest 
spoliations  of  the  dead,  that  the  use  of  coffins  in  question  is 
pressed  in  the  present  application  to  the  court.  The  objec- 
tion is  to  the  metal  of  which  the  coffin  is  composed,  the 
metal  of  iron ;  and  I  must  say,  that  knowing  no  role  of 
law  that  prescribes  coffins,  and  certainly  none  that  pre- 
scribes coffins  of  wood  exclusively,  and  knowing  that 
modern  and  frequent  usage  admits  coffins  of  lead,  a  mettl 
p  See  ante ;  the  right  appean  not  confined  to  parishioners  only. 
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of  a  much  more  indestructible  nature  than  iron,  I  find  a  lron  coffins  are 
difficulty  in  pronouncing  that  the  use  of  this  latter  metal  nlnhF*1* 
is  clearly  and  universally  unlawful  in  the  structure  of 
coffins,  and  that  coffins  so  composed  are  inadmissible  upon 
any  terms  whatever.  These  coffins,  being  composed  of 
thin  lapainse,  occupy,  I  presume,  as  it  is  alleged,  rather 
less  space  than  those  pf  wood  itself.  There  is  then  no  ob- 
jection on  that  ground ;  and  the  objection,  that  they  may 
be  magnified  to  any  inconvenient  size,  seems  to  apply  to 
coffins  constructed  of  this  substance  no  more  than  to  those 
of  any  other.  But  the  claim  on  the  part  of  these  coffins  is 
(which  is  quarrelled  with,  though  not  distinctly  avowed), 
that  they  snail  be  admitted  on  the  same  terms  of  pecuniary 

Cyment  as  the  ordinary  wood.  This  claim  cannot,  I  think, 
reasonably  maintained  but  under  the  support  of  one  or 
other  of  these  propositions,  either  that  there  is  no  difference 
ip  the  duration  of  the  coffin  of  wood  and  coffin  of  iron,  or 
that  the  difference  of  duration,  be  it  what  it  may,  ought  to 
make  no  difference  in  the  terms  of  admission." 

After  mentioning  the  opinion  of  the  court,  that  iron 
coffins  might  be  much  more  durable  than  those  of  wood, 
Lord  Stowell  continues,  "  It  being  assumed  that  the  court 
is  justified  in  holding  this  opinion  upon  the  fact  of  compa- 
rative duration,  the  pretension  of  tnese  coffins  to  be  ad- 
mitted on  equal  terms  must  resort  to  the  other  proposition, 
which  declares  that  the  difference  of  duration  ought  to 
make  no  difference  in  the  terms  of  admission.  Accordingly 
it  has  been  argued,  that  the  ground  once  given  to  the  in- 
terment of  a  body  is  appropriated  for  ever  to  that  body ; 
that  it  is  not  only  the  aomus  ultima,  but  the  domus  ceterna, 
of  that  tenant  who  is  never  to  be  disturbed,  be  the  condition 
of  this  tenant  himself  what  it  may.  It  is  his  for  ever ;  and 
the  insertion  of  any  other  body  into  that  space,  at  any 
other  time,  however  distant,  is  an  unwarrantable  intrusion. 
If  these  positions  be  true,  the  question  of  comparative 
duration  sinks  into  utter  insignificance. 

"  In  support  of  them,  it  seems  to  be  assumed  that  the 
tenant  himself  is  imperishable ;  for  surely  there  cannot  be 
an  inextinguishable  title,  a  perpetuity  of  possession,  be- 
longing to  a  perishable  thing,  but  obstructed  in  a  portion 
of  it  by  public  authority.  The  fact  is,  that  man,  and^/fcr 
ever,  are  terms  quite  incompatible  in  any  state  of  his  exist- 
ence, dead  or  alive,  in  this  world.  The  time  must  come 
when  his  posthumous  remains  must  mingle  with  and  com- 
pose a  part  of  the  soil  in  which  they  have  been  deposited. 
Precious  embalments  and  splendid  monuments  may  pre- 
serve for  centuries  the  remains  of  those  who  have  filled  the 
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more  commanding  stations  of  human  life ;  but  the  com- 
mon lot  of  mankind  furnishes  them  with  no  such  means 
of  conservation.     With  reference  to,  men,  the  domus  atcrna 
is  a  mere  flourish  of  rhetoric.    The  process  of  nature  will 
resolve  them  into  an  intimate  mixture  with  their  kindred 
earth,  and  will  furnish  a  place  of  repose  for  other  occu- 
pants of  the  grave  in  succession.     It  is  objected,  that  no 
precise  time  can  be  fixed  at  which  the  mortal  remains,  and 
even  the  chests  which  contain  them,  shall  undergo  the 
complete  process  of  dissolution ;  and  it  certainly  cannot, 
being  dependent  upon   circumstances  that  differ,  upon 
difference  of  soils  and  exposure,  of  climate  and  seasons: 
but  observation  can  ascertain  it  sufficiently  for  practical 
use.     The  experience  of  not  many  years  is  recmired  to 
furnish  a  certainty  sufficient  for  such  purposes.    Founded 
on  these  facts  and  considerations,  the  legal  doctrine  cer- 
tainly is,  and  remains  unaffected,  that  the  common  cemetery 
The  church-      is  not  res  unius  atatis,  the  exclusive  property  of  one  gene- 
yard  or  common  ration  now  departed ;  but  is  likewise  the  common  prooerty 
m^ZrfaS  °f  t*16  ^ving,  and  of  generations  yet  unborn,  and  subject 
nor  the  exclusive  only  to  temporary  appropriation.    There  exists  a  right  of 
property  of  one    succession  in  the  whole,  a  right  which  can  only  be  lawfully 
generation.        obstructed  in  a  portion  of  it  by  public  authority,  that  of  the 
Gnntingfeculty  ecclesiastical  magistrate,  who  gives  occasionally  an  ex- 
churXytld       elusive  title  in  a  part  of  the  public  cemetery  to  the  succes- 
discretionary,     sion  of  a  single  family,  or  to  an  individual  who  has  a  claim 
be^^Sl*00?  to  8U°k  a  distinction;  but  he  does  not  do  that  without  just 
ercUed.    ****  consideration  of  its  expediency,  and  a  due  attention  to  the 
objections  of  those  who  oppose  such  an  alienation  from  the 
common  use.     Even  a  brick  grave,  without  such  authority, 
is  an  aggression  upon  the  common  freehold  interest,  and 
carries  the  pretensions  of  the  dead  to  an  extent  that  violates 
the  just  rights  of  the  living. 

"  If  this  view  of  the  matter  be  just,  all  contrivances  that, 
whether  intentionally  or  not,  prolong  the  time  of  dissolution 
beyond  the  period  at  which  common  local  usage  has  fixed 
it,  are  acts  of  injustice,  unless  compensated  for  in  oneway 
or  other.  In  country  parishes,  where  the  population  is 
small,  and  the  cemeteries  are  large,  it  is  a  matter  less 
worthy  of  consideration.  More  can  be  spared,  and  less  is 
wanting.  But  in  populous  parishes,  in  large  and  crowded 
cities,  the  exclusive  possession  is  unavoidably  limited ;  for, 
unless  limited,  evils  of  formidable  magnitude  would  take 

Elace.  Churchyards  cannot  be  made  commensurate  to  a 
irge  and  increasing  population :  the  period  of  decay  and 
dissolution  does  not  arrive  fast  enougn  in  the  accustomed 
jnode  of  depositing  bodies  in  the  earth,  to  evacuate  the 
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ground  for  the  use  of  succeeding  claimants.  New  ceme- 
teries are  to  be  purchased  at  an  enormous  expense,  and  the 
whole  environs  of  the  metropolis  would  be  surrounded  by 
a  circumvallation  of  churchyards. 

"  If,  therefore,  these  iron  coffins  are  to  bring  an  addi- 
tional charge  upon  parishes,  they  ought  to  bring  with  them 
a  proportionate  compensation;  upon  all  common  principles  Iron  coffins 
or  estimated  value,  one  must  pay  for  the  longer  lease  which  *^",.d  Py fan 
you  actually  take  of  the  ground.     If  you  wish  to  protect  a   l  I0na  **' 
your-  deceased  relative  by  additional  security,  which  will 
press  upon  the  convenience  of  the  parish,  we  do  not  blame 
the  purpose,  nor  reject  the  measure ;  but  it  is  you  and  not 
the  parish  who  must  pay  for  that  purpose.     It  remains 
only  that  I  should  direct  the  parish  to  exhibit  a  table  of 
burial  fees  for  the  consideration  of  the  ordinary.    Patent 
rights,  and  on  which  it  seems  these  coffins  are  constructed, 
must  be  held  by  the  same  tenure  as  all  other  rights,  ita 
uiere  tuo  ut  alienum  ne  ladas.    They  must  not  infringe 
upon  rights  more  ancient,  more  public,  and  such  as  this 
court  is  peculiarly  bound  to  protect/'    After  some  further 
time  spent  in  considering  this  matter,  the  case  ended  by 
Lord  Stowell  signing  a  table  of  fees  for  burial  to  be  used  Table  of  feet 
in  the  parish  in  question ;  which  table  has  been  added  in  *««»«d  J>y  Lonl 
the  Apgendix,  as  it  is  presumed  that  it  may  prove  very 
convenient  as  a  general  guide.q 

The  present  state  of  the  law,  therefore,  as  deduced  from 
the  above  case  is,  that  the  burial  in  iron  coffins  is  certainly  Meul  coffins 
not  unlawful,  and  that  the  use  of  them  is  not  prohibited;  °<>t anltwful. 
that  they  stand  upon  the  same  grounds  as  leaden  coffins, 
or  those  made  of  any  other  metal ;  but  that  those  who  wish 
to  use  them,  must  pay  for  that  privilege.     The  increased  Additional  fee 
fee  to  be  demanded  for  them  to  be  fixed  in  the  first  instance  j^^J^L 
by  the  parish,  but  subject  to  the  revision  of  the  ecclesias-  ££  om 
tical  court  upon  appeal.    As  to  the  application  of  the'mo- 
ney  so  paid,  that,  as  it  seems,  is  to  be  decided  by  the  pa- 
rish; and  to  whatever  parties  and  in  whatever  proportions  To  whom  to  be 
the  usual  fees  for  interment  have  been  paid,  to  those  same  ?* 
parties  and  in  the  same  proportions,  it  is  presumed,  that 
the  increased  fees  would  also  be  payable  :  at  any  rate,  as 
observed  by  Lord  Stowell,  the  party  disputing  the  amount 
charged  to  him  for  such  burial  would  have  no  right  to  com- 
plain of  its  application,  or  indeed  to  look  into  that  question, 
or  to  quarrel  with  the  public  uses  to  which  it  may  have 
been  applied  by  the  parish. 

Formerly,  as  observed  Lord  Stowell,  the  use  of  shrouds,  Burial  in 
made  of  woollen,  was  enforced  by  statute,  for  the  en-  woollen  shrouds 
i  See  Appendix. 
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not  now  en- 
forced. 


The  burial  eer* 
?tee. 

Minister  not  to 
refoie  to  per- 
form generally. 


Pentlty  for  re- 
fatal. 


Burial  of  dis* 
■eaters  in  Ire* 
land. 


Exceptions  to 
the  general  role. 


couragement  of  the  woollen  manufacturer ;  but  those  acts 
have  been  since  repealed/ 

Hitherto,  we  hare  spoken  principally  of  the  universal 
right  to  interment,  provided  the  mode  be  not  objected  to; 
there  is  a  further  right,  which  is  not  equally  universal,  and 
which  we  hitherto  noticed  only  incidentally,  vis.  to  hate 
the  burial  service  performed  over  the  body,  a  subject  which 
more  peculiarly  concerns  the  clergy. 

No  minister  shall  refuse  or  delay  to  bury  any  corpse  that 
is  brought  to  the  churchyard,  convenient  warning  being 
given  him  thereof  beforehand,  as  prescribed  by  the  Book 
of  Common  Prayer ;  and  if  he  shall  refuse  to  do  so,  except 
the  party  deceased  were  pronounced  excommunicate  *a- 
jori  excommunicatione,  for  some  grievous  and  notorious 
crime,  and  no  person  able  to  testify  of  his  repentance,  he 
shall  be  suspended  by  the  bishop  of  his  diocese  from  his 
ministry  for  the  space  of  three  months.* 

The  proceeding  in  such  a  Case,  being  for  a  breach  of  the 
laws  ecclesiastical,  would  be  under  the  Church  Discipline 
Act  before  mentioned.1  It  is  also  said  that  an  information 
would  be  granted  in  such  a  case  by  the  Court  of  Queens 
Bench.u 

And  it  would  appear  that  the  clergyman  is  bound  to 
read  the  burial  service  over  the  body  brought  to  beinterred, 
whether  it  is  desired  or  objected  to  by  the  relatives  of  the 
deceased;  for  the  statute  respecting  the  burial  of  dissenters 
in  Ireland  clearly  supposes  this  to  be  the  law,  it  being  that 
declared  that  it  shall  not  be  necessary  for  the  officiating 
minister  of  any  church  in  Ireland  to  celebrate  the  burial 
service  as  by  law  established  at  the  interment  of  any  per- 
son not  being  of  the  Established  Church  of  Ireland, 
unless  by  particular  dedire.* 

And  with  regard  to  the  burial  of  dissenters  in  Ireland, 
generally  it  is  enacted,  that  clergymen  may  grant  permis- 
sion to  ministers  of  other  churches  and  congregations  than 
of  the  Church  of  Ireland  to  perform  the  burial  service  orer 
the  bodies  of  persons  of  their  congregations  in  the  church- 
yard of  the  parish ;  such  permission  must  be  in  writing, 
and  express  the  time  appointed  for  the  burial.* 

Although  the  canon  only  mentions  the  above  exception 
to  the  rule,  yet  two  others  are  mentioned  in  the  rubric, 
which  notes  that  the  office  of  burial  is  not  to  be  used  for  any 
that  die  unbaptised,  excommunicate,  or  who  hate  law 
violent  hands  on  themselves.2    Of  the  first  of  these  excep- 

'  54  Geo.  3,  c.  109.  •  Canon  68.  '  Vide  ante,  cnapt. 

-  Rogers's  £.  L.  132.         «  6  Geo.  4,  c.25,  a.  4.  *  Ibid. 

*  Office  of  Burial,  Book  of  Comtoon  Prayer. 
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tions,  we  have  already  spoken  fully  under  the  head  of 
Baptisms.    It  need  only  be  repeated  here  that  the  clergy- 
man cannot  constitute  himself  a  judge  of  what  is  or  what 
is  not  baptism,  because  that  is  determined  by  the  law,  which 
be  is  bound  to  obey;  and  that  no  person  is  to  be  con-  who  are  to  be 
sidered  unbaptised,  so  as  to  be  reftised  Christian  burial,  considered  is 
who  has  been  baptised  according  to  the  essentials  of  bap-  ^S^J^ 
tisms  already  defined,*  by  whomsoever,  whether  priest  or  ^^' 

layman,  that  ceremony  has  been  performed ;  ana  that  a. 
clergyman,  refusing  to  bury  one  who  has  been  baptised 
according  to  those  essentials,  is  fully  liable  to  the  penalty 
before  mentioned. 

Of  the  second  exception,  it  is  to  be  observed,  that  the 
meaning  of  the  rubric  in  this  respect  seems  to  be  explained 
by  the  canon,  which  says,  that  no  person  shall  refuse  to  Wj,0  are  to  be 
bury,  &c.  in  such  form  as  prescribed  by  the  Book  of  Com-  considered  as 
mon  Prayer,  unless  the  party  deceased  were  denounced  excommunicate, 
excommunicated  majori  excommunicatione  for  some  grievous 
and  notorious  crime,  and  no  person  able  to  testify  of  his 
repentance.5    It  is  clear,  therefore,  that  those  cases  in 
which  the  canon  law  declares  persons  ipso  facto  excom*- 
municate,  were  never  contemplated  by  the  words  of  the 
rubric ;  and  both  before  and  since  the  Reformation,  where 
evidence  appeared  to  the  bishop  of  the  repentance  of  the 
persons  excommunicate,  commissions  have  been  granted, 
not  only  to  bury  them,  but  in  some  cases  to  absolve  them, 
in  order  to  Christian  burial.c 

The  last  of  these  exceptions  is  to  be  taken  in  its  restricted  Who  are  to  be 
sense.     Idiots,  lunatics,  and  persons  of  insane  mind,  not  JJSJfTi" 
being  deemed  responsible  for  their  acts,  are  not  to  be  un-  ien?t  hands  on°" 
derstood  thereby;*1  but  those  only  who,  having  wilfully  tbemseWes. 
destroyed  themselves,  are  supposed  to  have  died  in  the 
commission  of  a  mortal  sin.     Of  the  state  of  mind  of  those 
who  die  by  their  own  hands  the  coroner's  jury  are  the  pro- 
per judges ;  and  as  the  law  in  reference  to  other  matters 
considers  those  only  as  having  laid  violent  hands  on  them- 
selves, upon  whom  a  verdict  of  felo-de-se  has  been  returned 
by  such  a  jury,  it  cannot  be  supposed  that  the  minister 
would  be  permitted  to  exercise  his  own  judgment  in  such 
a  matter.    The  first  ecclesiastical  rule  as  to  this  matter  is  Rule  of  the  old 
the  34th  canon  of  the  first  council  of  Braga,  a.  d.  663,  ecclesiastical 
which  forbids  any  burial  service  for  those  qui  violenter  sibi  aw* 
ipsis  inferunt  mortem.    The  older  commentaries  on  which 
appear  to  have  understood  this  with  the  limitation,  if  they 
do  it  voluntarily,  and  by  instigation  of  the  devil;  and  this 


•  Vide  ante,  "  Baptisms.'1  b  Canon  68. 

«  Gibs,  460.  d  1  Burn's  E.L. 
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Opinion  of  Dr. 
Burn. 


Probable  state 
of  the  law  on 
this  subject. 


Other  causes 
formerly  for 
refusing  burial. 


may  be  considered  to  have  been  the  old  ecclesiastical  law 
prior  to  the  rubric.6 

We  should  not,  therefore,  as  Dr.  Burn  observes,  without 
necessity,  understand  our  own  rubric  to  be  so  much  more 
severe  than  the  preceding  constitutions,  as  to  place  mad 
people  in  the  same  rank  with  excommunicate  and  unbap- 
tised  persons,  and  punish  a  poor  creature  for  what  in  him, 
indeed,  was  no  crime;  ana  he  further  adds, the  proper 
judges,  whether  persons  who  died  by  their  own  hands  were 
out  of  their  senses,  are,  doubtless,  the  coroner's  jury.   The 
minister  of  the  parish  hath  no  authority  to  be  present  at 
viewing  the  body,  or  to  summon  or  examine  witnesses. 
And  therefore  he  is  neither  entitled  nor  able  to  judge  in 
the  affair,  but  may  well  acquiesce  in  the  public  determina- 
tion, without  making  any  private  inquiry.     Indeed,  were 
he  to  make  one,  the  opinion  which  ne  might  form  from 
thence  could  usually  be  grounded  only  on  common  dis- 
course and  bare  assertion ;  and  it  cannot  be  justifiable  to 
act  upon  these  in  contradiction  to  the  decision  of  a  jury, 
after  hearing  witnesses  upon  oath.    And  though  there  may 
be  reason  to  suppose  that  the  coroner's  jury  are  frequently 
favourable  in  their  judgment,  in  consideration  of  the  cir- 
cumstances of  the  deceased's  family  with  respect  to  the 
forfeiture,  and  their  verdict  is  in  its  own  nature  traversable; 
yet  the  burial  may  not  be  delayed  until  that  matter  upon 
trial  shall  finally  be  determined ;  but  on  acquittal  of  the 
crime  of  self-murder  by  the  coroner's  jury,  the  body  in 
that  case  not  being  demanded  by  the  law,  it  seemeth  that 
a  clergyman  may  and  ought  to  admit  that  body  to  Chris- 
tian burial/ 

We  have  entered  into  this  subject  more  fully,  because, 
notwithstanding  the  authority  here  quoted,  the  strict  letter 
of  the  rubric  would  seem  to  require  a  different  practice ; 
and  no  case  appears  ever  to  have  occurred,  in  which  a 
clergyman,  who  has  refused  to  bury  the  corpse  of  one  who 
has  committed  suicide  in  insanity,  has  been  punished  by 
the  ecclesiastical  law.  The  uniform  practice,  however,  so 
far  as  it  has  been  able  to  be  ascertained,  is  in  accordance 
with  the  reasoning  and  opinion  of  Dr.  Burn ;  and  it  most 
be  doubtful  whether  a  departure  from  a  custom  of  such  ac- 
knowledged propriety  would  not  be  visited  with  ecclesias- 
tical punishment. 

Anciently  there  were  other  causes  for  refusing  Christian 
burial,  as  for  heretics,  persons  not  receiving  the  holy  sacra- 
ment once  in  the  year — persons  killed  in  duels,  tilts,  and 

*  Bat  see  Wheatley  oa  the  Common  Prayer.        f  1  Burn't  E.  L.  267* 
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tournaments ;  but  the  rubric  having  mentioned  three  causes 
of  refusal  only,  all  other  prohibitions  seem  no  longer  to 
exist/ 

It  is  remarkable  that  the  rubric  gives  a  very  general  The  service  a* 
direction  only  in  the  order  for  the  burial  of  the  dead;  for  *£jc!dbjlhe 
it  directs  that  the  priest  and  clerk's  meeting  the  corpse  at 
the  entrance  of  the  church  yard,  and  going  before  it  either 
into  the  church  or  towards  the  grave,  &c. ;  which,  if  it  stood 
alone,  might  probably  be  explained  by  the  circumstance 
that  burial  might  be  in  the  church  or  in  the  churchyard  ; 
but  it  is  evident  from  the  order  of  the  service,  that  this 
explanation  would  be  insufficient;  for  there  is. a  consider- 
able portion  of  the  service  which  is  to  be  read  after  the 
corpse  has  been  carried  into  the  church,  and  before  they 
come  to  the  grave :  yet  there  is  no  positive  direction  that 
the  corpse  must  be  taken  into  the  church.  It  would  seem, 
therefore,  that  it  was  intended  to  leave  this  matter  at  the 
discretion  of  the  minister,  to  be  exercised  by  him  accord- 
ing to  his  knowledge  of  the  life  and  habits  of  the  deceased; 
but,  practically,  this  apparent  discretionary  power  in  the 
minister  has  given  rise  to  a  great  scandal ;  and  the  discre- 
tion of  the  minister  has,  in  many  parishes,  been  guided  by 
the  amount  of  the  fee  paid :  or  rather  has  been  made  the 
means  of  extorting  more  than  the  customary  fee  for  burial : 
and  a  different  order  of  the  burial  service  is  consequently 
used  in  many  parishes  for  the  wealthy  and  for  the  indi- 
gent. 

No  constitution  or  canon,  ancient  or  modern,  fixed  or  Fees  for  inter- 
pretended  to  fix  any  fee  for  interment,  or  for  the  office  of  ™fc^riSd°ffice 
burial ;  on  the  contrary,  the  constitution  of  Langton  says,  ° 
we  do  firmly  enjoin  that  burial  shall  not  be  denied  to  any 
one,  upon  the  account  of  any  sum  of  money.    And  here  Burial  not  to  be 
it  may  be  observed,  that  although  the  canon  law  might  denied  on  ac- 
prohibit  ministers  from  taking  any  fee,  it  does  not  follow  couot  of  the  fee' 
that  it  could  enforce  upon  the  laity  the  payment  of  one. 

But  though  fees  are  not  due  of  common  right,  it  seems  Fees  may  be 
to  be  now  clearly  established,  that  they  may  be  payable  payable  by 
by  custom ;  and  originally  all  such  customary  fees  seem  custoln• 
to  have  been  payable  for  the  interment,  rather  than  for  the 
performance  of  the  burial  service ;  but,  as  in  the  former 
case,  the  fee,  or  a  part  of  it,  may  have  been  payable  to  the 
clergyman,  as  in  the  latter  case,  the  question  is  not  easy  to 
be  determined. 

At  present  it  may  be  laid  down  that  the  payment  of  all 
such  tees,  and  also  the  application  of  them  when  paid,  is 
regulated  by,  and  entirely  dependent  on,  the  custom  of 
f  Bum's  £.  L.  267. 
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each  particular  parish,  and  is,  therefore,  by  no  means 
necessarily  to  be  made  to  the  minister ;  as  would  be  the 
case  of  a  fee  paid  for  the  office  of  burial.     In  some  places 
it  is  payable  to  the  incumbent,  in  others  to  the  church- 
wardens, and  in  some  others  to  the  incumbent  and  church- 
wardens in  certain  proportions,  and  in  some  places,  as  in 
many  of  the  parishes  about  London,  the  churchwardens 
not  only  hare  the  fee  for  interments  in  the  churchyard,  bat 
for  those  in  the  church  also,  the  incumbent  haying  the  fee 
for  interments  in  the  chancel  only  ;*  and  the  payment  of 
those  customary  fees  has  been  recognised  in  several  sta- 
tutes, and  especially  in  a  case  in  the  Common  Pleas  in 
1815,  in  whicn  it  was  said  by  C.  J.  Gibbs — the  supposed 
right  is  to  a  fee  on  burial :  at  common  law  the  church- 
wardens have  no  such  right  whatever.     It  may  exist  by 
custom,  but  the  custom  must  be  immemorial  and  inva- 
riable.11   So  that  in  a  case  where  such  fees  were  alleged  to 
be  payable  out  of  the  poor  rates,  it  was  said  that  this  dis- 
proved their  ancient  origin ;  and  that  it  could  not  be  an 
immemorial  custom.1 

If  there  were  no  question  as  to  the  existence  of  the  ci»- 
tom,  the  ecclesiastical  court  would  have  jurisdiction  to  en- 
force the  payment  of  the  fee ;  and  there  would  be  no 
ground  for  a  prohibition :  but  in  a  recent  suit  for  fees, 
under  such  circumstances,  in  the  ecclesiastical  court,  Dr. 
Lushington  says :  "  The  whole  subject  is  not  without 
difficulty ;  for  it  is  admitted  that  no  such  suit  has  been 
brought  for  a  hundred  years  last  past;  and  I  can  find 
nothing  in  the  books  as  to  who  are  liable  for  these  fees; 
whether  the  legal  personal  representatives  of  the  deceased 
or  any  one  else/'*  And  where  the  payment  of  fees  for 
burial  was  established  by,  and  rested  on,  the  authority  of 
a  local  act  of  parliament,  it  was  doubted  by  Dr.  Lushing- 
ton whether  the  ecclesiastical  court  had  any  power  to  en- 
force the  payment  of  them,  or  whether  its  jurisdiction  was 
not  confined  to  ancient  and  customary  fees  only.  And  as 
the  act  had  directed  the  vestrymen  to  settle  and  fix  a  table 
of  fees  for  burial,  which  they  had  not  done,  he  intimated 
his  opinion  that  they  might  be  compelled  to  do  so  by 
mandamus.1 

The  proportion  of  fees  for  burial,  whether  of  parishioners 
or  non-parishioners,  must  therefore  depend  entirely  upo° 
the  usage  and  custom  of  each  parish  respectively ;  and  the 
usual  amount  of  reasonable  difference  in  the  fees  in  either 

*  2  Shower,  184.  *  LittUwood  v.  William*,  6  Taunt  281. 

1  Spry  y.  Guardians  of  Marylebone,  2  Curt.  11, 

k  Ibid,  j  and  see  3  Black.  Com.  63,  c.  7.  «  Ibid. 
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of  such  cases  will  best  appear  by  reference  to  the  table 
signed  by  Lord  Stowell,m  but,  as  in  the  case  of  all  customs, 
it  must  be  a  reasonable  custom ;  and  whether  there  be 
such  a  custom  or  not  would  be  only  triable  at  common 
law.  And  if  it  were  the  custom  to  bury  non-parishioners 
in  the  churchyard  it  would  therefore  appear  that  the  in- 
cumbent would  not  be  allowed  to  charge  an  unreasonable 
fee.  And  so,  although  in  every  case  where  a  license  is 
necessary,  (as  where  application  is  made  to  the  rector  for 
leave  to  bury  in  the  church,)  it  has  been  said  that  the  per- 
son giving  tne  license  may  stand  upon  his  own  price,11  this 
proposition  seems  very  doubtful,  and,  indeed,  it  is  directly 
opposed  to  what  was  said  by  Sir  J.  Nicholl  in  the  case  of 
Kick  v.  Buahnell,  before  mentioned.0 

In  an  old  case,  it  appears  to  have  been  attempted  to  Demand  of  a 
carry  the  enforcing  of  a  customary  fee  so  far,  that  where  a  f<f  b* the   - 
stranger  had  died  in  a  parish,  in  which,  if  she  had  been  par£h  in  which 
buried,  a  fee  would  have  been  payable,  but  she  had  been  *  person  died 
removed  out  of  that  parish  for  interment ;  the  rector  of  that  {j^S^'fuLi 
parish  nevertheless  demanded  the  fee,  and  libelled  against    u"   ' !^* * 
the  husband  of  the  deceased  in  the  ecclesiastical  court.  But 
a  prohibition  was  granted ;  for  it  was  said  that  such  a  cus- 
tom was  against  reason ;  that  he  who  is  no  parishioner, 
but  may  pass  through  the  parish,  or  lie  in  an  inn  for  a 
night,  should  be  forced  to  be  buried  there,  or  pay  as  if  he 
were.0 

It  is  in  observing  upon  this  case  that  Gibson  says,q  a  Opinion  of 
fee  for  burial  belongs  to  the  minister  of  the  parish  in  which  ^y™"  on  thia 
the  party  deceased  heard  divine  service,  and  received  sacra- 
ments, wheresoever  the  corpse  be  buried.  And  this,  he 
observes,  is  agreeable  to  the  rule  of  the  canon  law,  which 
says,  that  every  one,  after  the  manner  of  the  patriarchs, 
shall  be  buried  in  the  sepulchre  of  his  fathers :  neverthe- 
less, that  if  any  one  desires  to  be  buried  elsewhere,  the 
same  shall  not  be  hindered,  provided  that  the  accustomed 
fee  be  paid  to  the  minister  of  the  parish  where  he  died,  or 
at  least  a  third  part  of  what  shall  be  given  to  the  place 
where  he  shall  be  buried.  For  the  understanding  of  which 
it  is  to  be  noted,  that  anciently  all  persons  in  their  wills 
made  a  special  oblation  or  bequest  to  the  church  at  which 
they  were  to  be  interred ;  and  the  people  in  those  days 
depending  much  upon  the  prayers  of  the  living  for  the  good 
of  their  souls  after  death,  those  of  better  condition  coveted 
oftentimes  to  be  buried  in  religious  houses,  with  a  view  to 
greater  assistances  which  they  hoped  to  receive  from  the 

m  See  the  table  in  Appendix.        n  1  Salk.  334  ;  1  Hagg.  Cons.  211. 
°  Vide  ante.        p  Topsail  v.  Ferrers,  lft  Jac ;  Hobs.  175.         *  Gibe.  452. 
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solemn  and  constant  devotions  there :  also,  where  the  obla- 
tions were  like  to  be  plentiful,  the  religious  were  led  by  that 
prospect  to  desire  and  promote  it.  By  which  means  pa- 
rochial ministers  would  have  been  deprived  of  what  be- 
longed of  common  right  to  them,  and  to  no  other;  if  the 
laws  which  indulged  the  superstitious  conceit  of  being 
buried  in  religious  houses  had  not  at  the  same  time  pro- 
vided for  the  ancient  parochial  rights  which  sometimes  was 
the  third,  sometimes  the  fourth  part  (according  to  the  cus- 
toms of  different  places)  of  what  was  given  to  the  religioos 
houses,  the  laws  probably  presuming  that  the  oblations  to 
those  houses  would  be  much  larger  than  what  was  usually 
given  to  the  parochial  minister.  And  this  was  called  the 
canonical  portion ;  and  the  oblation  grew  by  custom  into  a 
fixed  right  of  the  parish  minister.  And  hence  it  is,  that 
in  dispensations  for  burying  elsewhere,  reservations  have 
been  made  of  the  rights  of  those  churches  where  the  par- 
ties die/ 

What  is  here  said  by  Gibson,  and  which  is  quoted  in 
Dr.  Burn's  work,  may  be  true  in  some  particular  cases, 
but  is  by  no  means  universally  correct,  for,  as  already 
mentioned,  the  payment  of  such  fees  is  entirely  matter  of 
custom  in  each  particular  parish,  and  before  any  such  fee 
could  be  enforced,  it  might  be  inquired  of  in  the  common 
law  courts,  first,  whether  such  a  custom  existed,  and  se- 
condly, if  it  did  exist,  whether  it  was  a  reasonable  custom; 
or  the  second  inquiry  might  be  considered  as  included  in 
the  first. 

Independently,  however,  of  any  ancient  and  immemo- 
rial custom,  it  has  been  said  that,  in  populous  parishes, 
where  funerals  are  very  frequent  and  the  expense  of  keep- 
ing churchyards  in  orderly  condition  great,  and  where  the 
expense  or  purchasing  new  ones,  where  the  old  ones  be- 
come surcharged,  is  extremely  oppressive,  it  is  not  to  be 
deemed  unreasonable  that  the  actual  use  should  contri- 
bute when  it  is  called  for;  that  is  to  say,  that  a  parish  so 
situated  could  commence  a  custom  of  this  nature,  and  im- 
pose a  rate  to  be  paid  for  each  interment.  But  in  such 
cases  parishes  would  not  be  left  to  carve  for  themselres; 
the  rates  must  be  submitted  to  the  examination  and  ap- 
proval of  the  ordinary.' 

But  the  authority  for  what  is  here  said  appears  to  ha« 
been  doubted  in  a  recent  case  by  Dr.  Lushington,  who 
asks  "  Could  this  approval  by  the  existing  Chancellor 
bestow  on  these  fees  a  legal  character,  so  as  to  make  them 
recoverable  here  ?     I  think  the  whole  of  the  authorities 


«"  Gibs.  452. 


•  Per  Lord  Stowell  in  Gilbert  v.  Butwri,  tale. 
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show  that  no  such  power  exists — I  mean  a  power  in  the 
chancellor  of  a  diocese  to  create  new  fees  for  common 
burial.  How  far  such  an  authority  could  constitute  new 
fees  in  cases  not  of  common  burial  is  a  question  I  am  not 
called  upon  to  discuss.  All  I  say  is,  that  a  chancellor 
cannot,  by  his  own  authority,  create  a  new  fee  for  common 
burial.,n  And  to  what  is  here  said  by  Dr.  Lushington,  it 
may  be  added,  that  as  burial  is  a  common  law  right,  it 
would  be  strange  if  it  could  be  limited  or  restricted  by  the 
ordinary,  the  ecclesiastical  judge,  or  the  particular  parish, 
and  probably  what  was  said  by  Lord  otowell  must  be 
taken  as  an  authority  only  that  fees  might  be  imposed  on 
the  burial  of  parties  dying  out  of  the  parish,  and  where, 
consequently,  there  would  be  no  common  law  right  of 
buriaL 

In  the  case  of  pauper  burials  it  has  now  been  enacted,  that  Fees  on  pauper 
in  all  cases  of  burial  under  the  directions  of  the  guardians  fa°««*l* 
and  overseers,  the  fees  payable  by  the  custom  of  the  place 
where  the  burial  may  take  place,  or  under  the  provisions 
of  any  act  of  parliament,  shall  be  paid  out  of  the  poor 
rates  for  the  burial  of  each  such  body,  to  the  person  or 
persons  who,  by  such  custom  or  such  act,  may  be  entitled 
to  receive  them." 

By  the  statute  6  &  7  Will.  IV,  c.  86,  it  is  expressly  pro- 
vided, that  nothing  therein  contained  shall  affect  the  nght 
of  any  officiating  minister  to  receive  the  fees  then  usually 
paid  for  the  performance  or  registration  of  any  baptism, 
burial,  or  marriage.    The  general  provisions  respecting  Registering 
the  registration  of  burials  have  been  already  mentioned  bunal*. 
under  the  head  of  baptisms,  in  so  far  as  the  registration  of 
them  is  directed  by  the  statute  52  Geo.  III.  c.  146.     But  in  clergyman  not 
the  case  of  burials,  as  of  baptisms,  although  the  general  pro-  to  *?u|y  without 
visions  of  that  statute  remain  unaffected,  yet  some  addi-  ccrllfictte» 
tional  provisions  have  been  made  by  the  stat.  6  &  7  Will.  IV. 
c.  86,  for  it  has  been  made  unlawful  for  any  clergyman  to 
perform  the  funeral  service  for  the  burial  of  any  dead  body, 
unless  he  has  received  a  certificate  either  from  the  registrar 
or  the  coroner,  or  unless  within  seven  days  afterwards  he 
gives  notice  thereof  to  the  registrar.    The  words  of  the  sec- 
tion are  as  follows : — "  That  every  registrar,  immediately 
upon  registering  any  death,  or  as  soon  after  as  he  shall  be 
required  to  do  so,  shall,  without  fee  or  reward,  deliver  to 
the   undertaker  or  other  person  having  charge  of  the 
ground,  a  certificate  under  nis  hand,  according  to  a  pre- 
scribed form,x  that  such  death  has  been  duly  registered, 
and  such  certificate  shall  be  delivered  by  such  undertaker 

•  Spry  r.  Guardian*  of  MaryUbone,  2  Cart.  11.    •  7  fit  8  Vict,  e.  101,  s,  31, 
*  8ee  Appendix. 
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or  other  person  to  the  minister  or  officiating  person  who 
shall  be  required  to  bury  or  perform  any  religious  service 
for  the  burial  of  the  dead  body ;  and  if  any  dead  body 
shall  be  buried  for  which  no  certificate  shall  have  been  to 
delivered,  the  person  who  shall  bury,  or  perform  any  fune- 
ral or  religious  service  for  the  burial,  shall  forthwith  give 
notice  thereof  to  the  registrar :  provided  that  the  coroner, 
upon  holding  any  inquest,  may  order  the  body  to  be 
buried,  if  he  shall  think  fit,  before  registry  of  the  death, 
and  shall  in  such  case  give  a  certificate  of  his  order,  in 
writing  under  his  hand,  according  to  a  prescribed  form,' 
to  sucn  undertaker  or  other  person  having  charge  of  the 
funeral,  which  shall  be  delivered  as  aforesaid ;  and  every 
direction!.^**6   P^8011  who  8h*U  bury,  or  perform  any  funeral  or  any  re- 
ligious service  for  the  burial  of  any  dead  body  for  which 
no  certificate  shall  have  been  duly  made  and  delivered  as 
aforesaid,  either  by  the  registrar  or  coroner,  and  who  shall 
not,  vrithin  seven  days,  give  notice  thereof  to  the  registrar, 
shall  forfeit  and  pay  any  sum  not  exceeding  ten  pounds 
for  every  such  offence." 

It  has  been  observed  that  there  is  no  prescribed  form  of 
notice  to  be  given  by  the  clergyman  who  has  performed 
the  service  without  a  certificate,  and  that  a  verbal  one 
might  therefore  be  sufficient;  but  a  written  one  would 
appear  safer  and  more  proper. 


Penally  for 


CHAPTER  V. 

OF  THE  ADMINISTRATION  OF  THE  LORD'S  SUPPER. 


The  ecclesiastical  authorities  of  earlier  times  were  duty 
solicitous  to  have  the  sacred  rite  of  the  Lord's  Supper  ad- 
ministered frequently,  and  to  as  large  a  number  of  com- 
municants as  could  be  obtained,  without  admitting  those 
who  were  unfitted  to  be  received  by  crimes  of  a  hemow 
nature,  notorious  evil  living,  oppression  of  their  neighbours* 
or  reciprocally  cherished  malice  or  hatred.     To  attorn 

ftubrical  direc-  which  purposes  the  following  are  the  directions  of  the 

-;~"  rubric. 

First,  as  to  the  number  of  communicants.  There  shall 
be  no  celebration  of  the  Lord's  Supper,  except  there  be  a 
convenient  number  to  communicate  with  the  priest,  accoid- 
ing  to  his  discretion.  And  if  there  be  not  above  twenty  per- 
sons in  the  parish  of  discretion  to  receive  the  communion,*  yet 

y  See  Appendix.  •  6  &  7  Will.  4,  c.  86,  i.  27. 
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there  shall  be  no  communion,  except  four  (or  three  at  least) 
communicate  with  the  priest.     Secondly,  as  to  the  frequency 
of  the  times  at  which  this  rite  is  to  be  administered.     Every  when  to  be  ad- 
parishioner  shall  communicate  at  least  three  times  in  the  ministered. 
{rear,  of  which  Easter  to  be  one.    And  in  cathedral  and  col-  Id  cathedral 
egiate  churches,  and  colleges,  where  there  any  many  priests  and  c°Heg»t« 
and  deacons,  they  shall  all  receive  the  communion  with     urc  es" 
the  priest  every  Sunday,  at  the  least,  except  they  have  rea- 
sonable cause  to  the  contrary.11 

The  ancient  canon  law  also  required  that  lay  parishioners 
who  were  duly  qualified  should  communicate  at  least  three 
times  in  the  year,  viz.  at  Easter,  Whitsuntide  and  Christmas; 
but  as  to  the  frequency  of  the  times  in  some  particular 
cases,  the  canon  law  appears  to  have  been  less  strict  than 
the  rubric,  for  it  is  ordered  by  the  canon  law  that  all  deans, 
heads  of  cathedral  and  collegiate  churches,  vicars,  petty 
canons,  and  all  others  of  the  foundation,  shall  receive  the 
communion  four  times  in  the  year  at  the  least. 

In  all  colleges  and  halls  within  both  the  universities,  the  in  colleges  and 
master  and  lellows  shall  be  careful  that  all  their  pupils,  halls. 
and  the  rest  that  remain  among  them,  do  receive  the  noly 
communion,  which  we  ordain  to  be  administered  in  all  such 
colleges  and  halls,  the  first  and  second  Sunday  of  every 
month ;  requiring  all  the  said  masters,  fellows,  and  schol- 
ars, and  all  the  rest  of  the  students,  officers,  and  all  other 
the  servants  there,  so  to  be  ordered,  that  every  one  of  them 
shall  communicate  four  times  in  the  year  at  least,  kneeling 
reverently  and  decently  upon  their  knees,  according  to  the 
order  of  the  communion  book  prescribed  in  that  behalf. b 

But  the  canon  law  appears  to  have  entered  more  mi-  Causes  for 
nutely  and  particularly  into  the  causes,  for  which  a  person  ^^dil  may  ** 
was  not  to  be  admitted  to  the  holy  communion,  and  the 
canon  law  may  perhaps  still  be  a  guide  to  what  is  said  only 
generally  in  the  rubric,  although  where  it  is  in  any  way 
contradicted  by  the  rubric  the  latter  must  of  course  prevail. 

The  following  are  the  directions  of  the  canon  law  in  this 
respect 

rJb  minister  shall  in  any  wise  admit  to  the  receiving  of 
the  holy  communion  any  of  his  cure  or  flock,  which  be 
openly  known  to  live  in  sin  notorious,  without  repentance ; 
nor  any  who  maliciously  and  openly  contend  with  their 
neighbours ;  nor  any  churchwardens  or  sidemen  who  refuse 
or  neglect  to  make  presentment  of  offences  according  to  their 
oaths.0 

No  minister,  when  he  celebrateth  the  communion,  shall 
wittingly  administer  the  same  to  any  but  to  such  as  kneel, 

•  Rubric  at  the  end  of  communion  service.     b  Canon  23.     c  Canon  26* 
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under  pain  of  suspension ;  nor,  under  the  like  pain,  to  any 
that  refuse  to  be  present  at  public  prayers,  according  to  the 
orders  of  the  Church  of  England ;  nor  to  any  that  are  com- 
mon and  notorious  depravers  of  the  Book  of  Common 
Prayer,  and  administration  of  the  Sacraments,  and  of  the 
orders,  rites  and  ceremonies  therein  prescribed ;  or  of  any 
thing  that  is  contained  in  any  of  the  Thirty-nine  Articles; 
or  of  any  thing  contained  in  the  book  of  ordering  priests 
and  bishops ;  or  to  any  that  have  spoken  against  and  de- 
praved his  majesty's  sovereign  authority  in  causes  ecclesias- 
tical ;  except  every  such  person  shall  first  acknowledge  to 
the  minister  before  the  churchwardens  his  repentance  for 
the  same,  and  promise  by  word  (if  he  cannot  write)  that  be 
will  do  so  no  more ;  and  except  (if  he  can  write)  he  shall 
first  do  the  same  under  his  handwriting,  to  be  delivered  to 
the  minister,  and  by  him  sent  to  the  bishop  of  the  diocese 
or  ordinary  of  the  place.     Provided,  that  every  minister  so 
repelling  any,  for  any  of  the  causes  here  specified,  shall, 
upon  complaint,  or  beinjaj  required  by  the  ordinary,  signify 
the  cause  thereof  unto  him,  and  therein  obey  his  order  and 
direction.*1 

If  any  offend  their  brethren,  either  by  adultery,  whore- 
dom, incest,  or  drunkenness,  or  by  swearing,  ribaldry, 
usury,  or  any  other  uncleanness  or  wickedness  of  life,  such 
notorious  offenders  shall  not  be  admitted  to  the  holy  com- 
munion till  they  be  reformed/ 
Qrf«r<,  can  such  All  these  causes  are  so  general  and  appear  to  depend  so 
a  refutal  be  the  completely  upon  the  judgment  and  opinion  of  the  minister, 
actiieoC?0f  aD  tha*  lt  ha?  been  doubted  whether  an  action  would  not  lie 
against  him  for  the  injury  which  would  result  to  the  cha- 
racter of  one,  whom  he  might  refuse  to  receive  as  a  commu- 
nicant. In  Comyn's  Digestf  it  is  said  that  an  action  on  the 
case  does  not  lie  for  refusing  to  administer  the  Sacrament: 
but  the  case  referred  to  as  an  authority8  is  one  which  is 
also  mentioned  by  Doctor  Burn ;  and  in  which  no  express 
decision  was  given  on  the  point,  as  the  declaration  was  held 
bad  :  and  the  main  question  was  therefore  not  decided. 
Probably  the  remarks  which  are  to  be  found  in  a  preceding 
chapter,"  upon  the  subject  of  a  clergyman  refusing  to  many, 
may  be  as  nearly  as  possible  applicable  to  the  present  case. 
The  difficulty  of  arawing  a  good  declaration  would  be 
considerable ;  the  refusal  must  probably  have  been  mali- 
cious ;  and  even  then  the  success  of  such  an  action  would 
appear  doubtful.1    There  can  however  be  no  question  but 

d  Canon  27.         e  Canon  109.         '  Action  on  tht  Case,  B.  I. 

r  Clovell  v.  Cardinal,  1  Sid.  34.  *  Marriage,  ante* 

1  See  Lord  Denroao's  judgment,  in  Davis  ▼•  Black,  1 Q.  B.  R.  910* 
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that  the  refusing  to  administer  the  Sacrament  to  any  one 
without  sufficient  cause  would  be  an  offence  of  the  highest 
order  against  the  ecclesiastical  law,  and  one  for  which  the 
minister  should  now  be  punished  by  proceeding  under  the 
church  discipline  act.k  And  it  is  also  declared  by  a  statute 
of  the  first  year  of  Edward  VI.  that  the  minister  shall 
not  without  a  lawful  cause  deny  the  Sacrament  to  any  per- 
son that  will  devoutly  and  humbly  desire  it. 

The  minister  shall  always  give  warning  for  the  celebration  Minister  to  give 
of  the  holy  communion  upon  the  Sunday,  or  some  holiday  notice. 
immediately  preceding ;  and  this  direction  of  the  rubric  was 
also  given  by  the  canon  law,  which  added  :  Which  warning 
we  enjoin  the  said  parishioners  to  accept  and  obey  under 
the  penalty  and  danger  of  the  law ;  and  the  rubric  further  Notice  to  be 
directs,  that  so  many  as  intend  to  be  partakers  of  the  holy  g»*«n  to  minis- 
communion  shall  signify  their  names  to  the  curate  at  least  ter> 
some  time  the  day  before,  and  this  therefore  the  minister, 
if  he  thought  proper,  might  enforce,  and  might  be  justified 
in  refusing  the  Sacrament  to  a  person  on  the  ground  of  his 
not  having  complied  with  this,  especially  if  such  a  general 
regulation  had  teen  made  by  him. 

In  all  churches,  convenient  and  decent  communion  tables  Communion 
being  provided,  they  must  be  kept  in  a  seemly  condition,  tables- 
covered,  in  time  of  divine  service,  with  a  carpet  of  silk,  or 
other  decent  stuff;  and,  at  the  time  of  ministration,  they 
should  be  covered  with  a  fair  linen  cloth ;  at  which  time 
the  table  shall  be  placed  in  so  good  sort  within  the  church 
or  chancel  as  thereby  the  minister  may  be  more  conve- 
niently heard,  and  the  greater  number  of  communicants 
may  be  accommodated.1 

The  churchwardens  are  to  provide  a  sufficient  quantity  Bread  md  wine 
of  fine  white  bread,  and  of  good  wholesome  wine,  with  the  *>  **  provided. 
advice  of  the  minister  ;m  and  although,  in  the  case  of 
Franhlyn  v.  The  Master  and  Brethren  of  Saint  Cross,  the 
vicar,  by  the  endowment,  was  to  find  the  sacrament  wine, 
yet  the  court  were  of  opinion  that  it  should  be  found  by 
the  parish,  according  to  the  canon  or  rubric,  which  is  esta- 
blished by  act  of  parliament.0  The  disposal  of  the  bread 
and  wine  remaining  is  sufficiently  directed  by  the  rubric. 

The  habit  to  be  worn  by  the  minister  officiating  in  the 
communion  service  has  been  already  fully  spoken  of  in  the 
chapter  on  Public  Worship. 

The  statute  of  the  first  year  of  Edward  VI.  after  reciting  To  be  adminU* 
that  it  is  more  agreeable  to  the  first  institution  of  the  holy  {JJ^"1  bolh 
Sacrament,  and  more  conformable  to  the  common  use  and 

*  See  ante,  constitution  of  Langton.  1  Canon  82. 

*  Canon  20.  ■  2  Bora's  E.  L.  426. 
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Cases  in  which 
communion 
mty  be  pri- 
vately admi- 
nistered. 


In  no  case  may 
the  Sacrament 
be  administered 
to  one  person 
only. 

Visitation  of 
the  sick. 


practice  of  the  apostles  and  of  the  primitive  Church,  for 
above  five  hundred  years  after  Christ's  ascension,  thai  the 
same  should  be  administered  under  both  the  kinds  of  bread 
and  wine,  than  under  the  form  of  bread  only ;  and  also  it 
is  more  agreeable  to  the  first  institution  of  Christy  and  to 
the  usage  of  the  apostles  and  the  primitive  Church,  that 
the  people  should  receive  the  same  with  the  priest,  than 
that  the  priest  should  receive  it  alone,  enacts  that  the  said 
most  blessed  Sacrament  be  commonly  delivered  and  admi- 
nistered unto  the  people  under  both  the  kinds,  of  bread 
and  wine,  except  necessity  otherwise  require. 

No  minister  is  to  administer  the  holy  communion  in  any 
private  house,  except  it  be  in  times  of  necessity,  when  any 
being  either  so  impotent  as  he  cannot  go  to  the  church,  or 
very  dangerously  sick,  are  desirous  to  be  partakers  of  the 
holy  Sacrament,  upon  pain  of  suspension  for  the  first 
offence,  and  excommunication  for  the  second.  Provided 
that  houses  are  here  reputed  for  private  houses  wherein 
are  no  chapels  dedicated  and  allowed  by  the  ecclesiastical 
laws  of  this  realm.  And  provided  also,  under  the  pains 
before  expressed,  that  no  chaplains  do  administer  the 
communion  in  any  other  places  but  in  the  chapels  of  the 
said  houses ;  and  that  also  they  do  the  same  very  seldom 
upon  Sundays  and  holidays,  so  that  both  the  lords  and 
masters  of  the  said  houses,  and  their  families,  shall  at 
other  times  resort  to  their  own  parish  churches,  and  there 
receive  the  holy  communion,  at  the  least,  once  every  year/ 

An  exception  is  thus  made  in  the  case  of  persons  who 
are  unable  to  come  to  church,  or  dangerously  ill ;  and  so 
by  the  rubric  it  is  directed  that  if  the  sick  person  is  unable 
to  come  to  church,  and  yet  is  desirous  to  receive  the  com- 
munion in  his  house ;  then  he  must  give  timely  notice  to 
the  curate,  signifying  also  how  many  there  are  to  comma- 
nicate  with  him,  (which  shall  be  three  or  two  at  the  least,) 
and  having  a  convenient  place  in  the  sick  man's  hoose, 
with  all  things  necessary  so  prepared  that  the  curate  may 
reverently  minister,  he  shall  there  celebrate  the  holy  com* 
munion. 

It  appears  therefore  that  there  could  be  no  case  of 
urgency  or  necessity  which  would  authorise  the  minister  to 
administer  the  Sacrament  to  one  person  only. 

By  the  canon  law  when  any  person  is  dangerously  &A 
in  any  parish,  the  minister  or  curate,  having  knowledge 
thereof,  shall  resort  unto  him  or  her,  (if  the  disease  be  not 
known  or  probably  suspected  to  be  infectious,)  to  instruct 
and  comfort  them  in  their  distress,  according  to  the  order 

■  Canon  71. 
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of  the  communion  book  if  he  be  no  preacher,  or  if  he  be 
a  preacher  then  as  he  shall  think  most  needful  and  con- 
venient0 

The  office  of  visitation  for  the  sick,  and  the  duties  of  a 
minister  in  relation  thereto,  are  sufficienly  prescribed  by 
the  rubric  and  by  the  Book  of  Common  rrayer ;  it  must 
not  therefore  be  forgotten  that  ministers  neglecting  this 
duty  are  committing  a  breach  of  the  canon  and  statute 
law. 

The  rubric  also  enjoins  the  collection  of  alms  for  the  Alms  at  the 
poor  and  other  oblations  of  the  people  by  the  deacons,  ofo'tory. 
churchwardens,  or  other  fit  persons  during  the  reading  of  the 
offertory,  and  they  are  to  bring  them  to  the  minister  to  be 
disposed  of;  the  sums  thus  collected  are  to  be  employed  in 
such  pious  and  charitable  uses  as  the  minister  ana  church- 
wardens shall  think  fit,  or,  in  case  of  their  disagreement, 
by  the  ordinary. 

There  would  appear  therefore  from  the  directions  of  the  How  they  are 
rubric,  and  also  from  the  sentences  to  be  read  at  such  to  be  disposed 
times,  to  be  two  purposes  for  which  such  collections  are  ° ' 
to  be  made,  viz.  alms  for  the  poor  and  oblations,  which 
latter  word  is  commonly  used  to  denote  what  is  given  to 
the  minister.?  But  in  Ayliffe's  Parergon  q  it  is  said,  that 
the  oblations  made  at  the  communion  were  at  the  reforma- 
tion changed  into  alms  of  charity  for  the  poor  parishioners. 
And  practically  there  would  appear  almost  insuperable 
difficulties  if  any  other  course  were  to  be  adopted,  for  a 
question  would  arise  in  every  parish  as  to  the  propor- 
tion in  which  the  money  should  be  divided,  if  to  be  ap- 
plied to  the  two  purposes :  the  amount  of  the  revenues  of 
each  clergyman  would  be  rendered  wholly  uncertain ;  and 
parties  might  be  unwilling  to  contribute  towards  increas- 
ing the  salary  of  the  minister,  who  might  otherwise  wish 
to  give  to  the  poor.  It  is  probable  moreover  that  the  sen- 
tences of  the  offertory  which  would  appear  to  sanction 
the  oblations  to  the  minister  are  only  retained  there  from 
the  older  prayer-books  before  the  change  spoken  of  by 
Ayliffe  was  introduced.  The  simple  and  uniform  practice 
of  disposing  of  all  money  thus  collected  for  the  poor  of 
the  parish  was  considered  as  the  only  legal  practice  by  Sir 
Littleton  Powys1*  in  a  trial  before  him  in  1719;  but  that 
trial  appears  altogether  so  eccentric,  and  to  have  partaken 
so  much  of  the  political  spirit  of  the  day,  that  less  weight 
is  to  be  attached  to  it.  It  derives  however  more  import- 
ance from  a  letter  written  afterwards  upon  the  subject  of 

o  Canon  76.  p  See  ante,  Book  II.  Chap.  3. 

q  Aylf  Par.  394.  r  Howell's  State  Trials,  vol.  15. 
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it  to  the  Lord  Chancellor  by  Sir  Littleton  Powys  himself, 
which  contains  bis  deliberate  opinion  "  that  the  parson  and 
churchwardens,  either  jointly  or  severally,  could  not  appoint 
any  collection  for  charity  other  than  in  common  form  for 
the  poor  of  their  parish,  and  that  those  are  the  charitable 
purposes  intended  by  the  rubric  at  the  communion  service." 
This  however  is  only  the  opinion  of  a  single  judge,  and 
although  this  statement  of  the  law  as  to  this  point  has  nerer 
been  expressly  overruled,  yet  the  case  appears  to  have  been 
considered  by  Lord  Stowell  as  one  of  party  heat  which 
took  place  in  times  of  party  ferment  and  of  smaller  au- 
thority on  that  account  •  The  law  on  this  subject  most 
therefore  be  considered  as  still  unsettled :  but  the  cir- 
cumstance, that  no  cases  are  to  be  found  upon  the  many 
subjects  of  dispute,  which  would  appear  inevitable  if  the 
two  purposes  are  to  be  deemed  proper,  will  serve  to  show 
what  has  hitherto  been  the  generally  established  custom 
At  whtt  time,  in  this  respect.  The  rubric  6peaks  of  the  money  col- 
lected as  to  be  disposed  of  after  divine  service  ended. 
And  it  appears  evident  that  an  immediate  disposal  of  it 
is  contemplated  by  the  rubric,  unless  there  should  beany 
disagreement  between  the  minister  and  churchwardens. 
The  practice  however  appears  to  have  been  otherwise. 
If  collected  in  a  The  alms  collected  at  the  reading  of  the  offertory  in  pro- 
chapel  within  prietary  chapels  are  not  to  be  distributed  by  the  minister 
LT£  telmod-  or  otlier  officers  of  such  chapels,  but  are  to  be  made  over 
ed  over  to  the  to  the  minister  and  churchwardens  of  the  mother  church 
minister  and  to  be  distributed  by  them.  And  this  was  so  decided  by 
of  th°e ^rUnT  Sir  J-.Nicholl,  in  a  case  where  the  minister  of  the  parish 
had  cited  the  minister  of  such  a  chapel  within  his  parish 
to  answer,  among  other  things,  for  appropriating  the  alms 
received  at  the  Lord's  Supper,  in  defiance  of  an  order  to 
pay  them  over.  After  referring  to  the  directions  of  the 
rubric  which  we  have  already  mentioned,  Sir  J.  Nicholl 
observed,  that  those  directions  as  to  the  churchwardens, 
who  are  the  officers  of  the  parish,  and  not  of  the  chapel, 
led  him  to  construe  the  minister  to  mean  the  minister  of 
the  parish ;  and  that  they  showed  that  the  rubric  in- 
tended that  the  alms  received  at  the  communion,  as  well 
in  private  chapels  as  in  the  parish  church,  should  be  at 
the  disposal  of  the  minister  01  the  parish  and  the  church- 
wardens; and  should  not  belong  to  the  officiating  mi- 
nister nor  to  the  proprietors  of  the  chapel.1 

*  Hutchint  v.  Dentil  ot,  1  Hagg.  Coot.  174. 
<  Hilcoat  v.  MotHtf,  2  Hagg.  Coot.  174. 
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BOOK  VII. 

OF  THE  DUTIES  OF  A  CLERGYMAN  IN 
HIS  INTERCOURSE  WITH  HIS  PARISH- 
IONERS. 


CHAPTER  I. 
PARISH  VESTRIES. 


In  its  first  and  proper  meaning  the  word  vestry  signifies  General 
the  room  or  place  adjoining  or  Belonging  to  the  church  in  vettries. 
which  the  vestments  of  the  minister  of  the  parish  are  de- 
posited or  kept ;  but  it  has  been  commonly  appropriated 
to  designate  the  assembling  of  the  parishioners  for  the  dis- 

Ktch  of  the  affairs  and  business  of  the  parish,  it  having 
en  customary  on  such  occasions  to  use  the  vestry  as  the 
place  of  holding  such  meetings.  Of  these  vestries,  or  vestry  $^eci  vegirie% 
meetings,  there  are  two  kinds,  general  vestries  and  select  by  custom  and 
vestries ;  and  these  latter  may  be  again  divided  into  such  bJ  ■**«*•• 
as  are  select  vestries  by  custom  and  select  vestries  consti- 
tuted such  by  acts  of  parliament;  of  these  we  shall  speak 
in  their  order. 


Section  1. 

Of  General  Vestries. 

Notwithstanding  that  the  meeting  of  the  parishioners  where  vestiies 
has  been  so  customarily  held  in  the  vestry  as  to  nave  thence  mty  *»  coo- 
derived  its  name,  it  is  by  no  means  essential  to  the  validity  v 
of  the  meeting  that  it  should  be  there  held,  and  it  may  be 
convened  elsewhere  in  any  other  fit  and  convenient  place, 
or  in  the  church  itself;  but  if  it  be  held  either  in  the  church 
or  in  the  vestry  room,  the  ecclesiastical  court  has  jurisdic- 
tion ratione  loci*  over  any  misconduct  or  disorder  com- 
»  Lord  Rayra.  350. 
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Jurisdiction  of     mittted  therein ;  but  more  license  would  be  permitted  in 

ecclesiastical      the  vestry  room  than  in  the  church  itself,  as  the  former  is 

con   of       m.  ^^  pr0per  pjace  for  parish  business ;  and  the  court  would 

not  in  such  cases  interpose,  except  for  the  preservation  of 

due  order  and  decoruni.b 

But  besides  that  these  meetings  are  thus  connected  with 
the  church,  and  that  the  ecclesiastical  court  has  jurisdiction 
over  them,  a  somewhat  particular  notice  of  them  is  essen- 
tial in  this  work,  since  the  minister  of  the  parish,  whether 
he  be  rector,  vicar  or  perpetual  curate,  has  always  a  right, 
Right  of  minis-  and,  as  it  seems,  it  is  a  part  of  his  duty,  to  preside  at  them ; 
tor  to  preside,  for  he  js  not  jite  the  other  parishioners  who  assemble  there, 
but  is  always  described  in  his  separate  capacity  as  a  part 
of  the  parish,  the  form  of  citing  a  parish  being — "the 
minister,  churchwardens  and  parishioners."  And,  there- 
fore, that  he  and  any  other  individual  should  be  put  in 
competition  for  the  office  of  chairman,  would  be  placing 
him  in  a  degrading  position,  in  which  he  is  not  placed  by 
the  constitutional  establishment  of  this  country.0  We  have 
already  observed  that  vestry  meetings  may  be  legally  held 
elsewhere  than  in  the  church  or  vestry  room ;  and  where  this 
is  done,  it  has  been  urged  that  the  minister  has  not  the 
same  right  of  presiding,  but  that  the  right  only  exists  in 
wherever  the  his  church  or  vestry  room  ratione  loci  ;d  but  it  is  now  clearly 
h-uf11*  mly  **  established  that  the  place  of  holding  the  meeting  does  not 
affect  or  alter  the  right  of  the  minister,  but  that  he  has 
always  the  right  to  preside.6 

Whenever,  therefore,  such  meetings  are  held,  he  is,  in 
sound  legal  principle,  the  head  and  prases  of  the  meeting; 
and,  as  such,  it  is  essential  that  he  should  be  acquainted 
with  the  law  by  which  such  meetings  and  their  powers  and 
proceedings  are  regulated,  defined  and  directed^ 
Convocation  of       And,  first,  as  to  the  convocation  of  the  meeting :  vestries 
the  vestry.         are  usuaHy  held  according  as  the  exigencies  of  the  parish 
require ;  but  no  vestry,  or  meeting  of  the  inhabitants  in 
vestry,  of  or  for  any  parish,  shall  be  holden  until  public 
notice  shall  have  been  given  of  such  vestry,  and  of  the 
place  and  hour  of  holding  the  same,  and  the  special  pur- 
pose thereof,  three  days  at  the  least  before  the  day  to  be 
appointed  for  holding  such  vestry,  by  the  publication  of 
such  notice,  which  must  be  reduced  into  writing,  and  written 
By  notice  affixed  or  printed  copies  thereof  affixed  on  or  near  to  the  doors  of 
^viouSNo00"  *e  c^lurc'ies  or  chapels  within  the  parish  or  place  pre- 
divine  service,    viously  to  the  commencement  of  divine  service/ 

b  WiUon  v.  M'Math,  3  B.  &  Aid.  241 ;  Hutekbtt  v.  D*ntil<*t  1  Hsjg.  186. 

«  WiUon  v.  WMatk,  ibid.;  Reg.  v.  D'Oylv,  12  Ad.  &  Ell.  139. 

d  Arguendo  in  Reg.  v.  D'Oyly,  ante.        •  Ibid.        r  68  Geo.  3,  c.  fi9,  s.  1. 
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Vestries  are  to  be  called  by  the  churchwardens,  with  the  To  be  called  by 
consent  of  the  minister,  and  this  was  always  so  by  the  churchwardens 
common  law.    The  act  of  parliament,  by  which  general  minuter!*61*  ° 
vestries  are  regulated,  commonly  known  as  Sturges  Bourne's 
Act,  or  the  Vestry  Act,8  makes  no  alteration  in  this  par- 
ticular.     It  does  not  appear,  however,  that  either  the 
minister  or  churchwardens  have  any  absolute  discretion  in 
this  matter,  but  that  they  are  bound  to  perform  their  parts 
in  convening  a  vestry,  if  necessary ;  and  as  the  church- 
wardens, refusing  to  call  a  vestry  for  the  legal  duties  of  the 
parish,  might  be  compelled  to  do  so  by  mandamus  ;h  so 
it  may  be  presumed  that  a  minister  would  be  compelled 
to  give  his  consent,  if  he  should  withhold  it  without  suffi- 
cient reason ;  or  that  the  vestry  might  be  convened  by  the 
churchwardens  notwithstanding.   But  a  private  parishioner  Private  pa- 
had  no  right  given  him  by  the  statute,  nor  could  he  have  ™Ww«  !«■ no 
had  any  before,  in  case  of  the  refusal  of  the  churchwardens,  u^o^vSSf?0" 
to  publish  a  notice  for  a  vestry  to  choose  new  churchwar- 
dens, or  for  any  other  purposes.1 

The  parishioners,  constituting  the  vestry,  are,  at  the  what  pa- 
common  law,  all  such  as  pay  to  the  church  rates,  or  scot  nthioners  con- 
and  lot,  and  no  others  ;k  but  residence  within  the  parish  is  J^Jr!  *  e 
not  a  necessary  qualification,  as  all  out  dwellers,  who  are 
rated  in  respect  of  any  property  in  the  parish,  have  a  vote 
in  the  vestry,  as  well  as  the  inhabitants,  and  are  entitled  to 
the  same  benefit1  of  the  Vestry  Act  hereafter  mentioned.  Nor 
is  the  payment  of  church  rates  essential  to  entitle  a  person 
to  vote  at  vestry  meetings.     And  although  at  a  meeting  Payment  of 
of  the  parishioners,  in  whom,  by  the  custom,  the  right  of  ***** 
electing  to  a  perpetual  curacy  was  vested,  it  was  resolved, 
before  the  election  began,  that  parishioners,  who  had  not 
paid  (not  having  been  assessed  to)  church  rates,  should  not 
fee  allowed  to  vote ;  and,  in  consequence,  several  persons, 
legally  qualified  to  vote,  did  not  tender  their  votes ;  and 
the  votes  of  others  were  rejected,  because  they  had  not 
paid  the  church  rate,  though  they  had  paid  poor  rates ;  it 
was  held,  by  the  Court  of  king's  Bench,  that  the  election 
was  not  according  to  the  custom ;  and  that  it  was  not  com- 

Eetent  to  the  parishioners  assembled  to  narrow  the  custom 
y  passing  a  bye  law,  which  would  have  the  effect  of 
making  it  depena  upon  the  will  of  particular  persons,  whe- 
ther a  person  had  a  right  to  vote  or  not,  by  inserting,  or 
omitting  to  insert,  the  names  of  any  particular  parishioners 
in  the  church  rate."1 

f  58  Geo.  3,  c.  69.  h  Prideaui,  a.  36. 

•  Dawe  v.  William,  2  Add.  R.  188.  "  Shaw's  P.  L.  e.  17. 

*  58  Geo.  3,  c.  85. 

»  Faulkner  v.  Elger,  6D.&R.  617 ;  4  B.  &  C.  449. 
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But  although,  as  we  have  already  seen,  the  actual  pay- 
ment of  church  rates  has  been  held  not  to  be  necessary  to 
entitle  a  parishioner  to  vote  at  vestry  meetings,  yet  it  seems 
RateabiHty  is     that  rateability  is  necessary ;  for  it  is  provided,  that  when 
necessary.  any  person  shall  have  become  an  inhabitant  of  any  parish, 

or  become  liable  to  be  rated  therein,  since  the  making  of 
the  last  rate  for  the  relief  of  the  poor  thereof,  he  shall  be 
entitled  to  vote  for  and  in  respect  of  the  lands,  tenements 
and  property  for  which  he  shall  have  become  liable  to  be 
rated,  and  shall  consent  to  be  rated,  in  like  manner  as  if 
he  should  have  been  actually  rated  for  the  same.m 
Refusal  or  neg-       But  no  person,  who  shall  have  refused  or  neglected  to  pay 
lect  to  pay  poor  any  rate  for  the  relief  of  the  poor,  which  shall  be  due  from 
life*!  *****       k"*1*  s^a^  be  entitled  to  vote,  or  to  be  present  in  any  vestry 
of  the  parish,  for  which  such  rate  shall  have  been  made, 
until  he  shall  have  paid  the  same.n    And  with  respect  to 
the  votes  of  companies,  &c.  by  their  clerks,  &c,  it  is  pro- 
And  in  cases  of  vided,  that  no  such  clerk,  secretary,  steward  or  agent,  shall 
clerks,  &c.  of     ^  entitled  to  be  present  or  to  vote  at  any  vestry  in  such 
companies,        parish,  unless  all  rates  for  the  relief  of  the  poor,  which  have 
been  assessed  upon  the  annual  rent,  profit  or  value,  in 
right  of  which  any  such  clerk,  &c.  shall  claim  to  vote,  then 
due,  and  which  shall  have  been  demanded  at  any  time 
before  the  meeting,  shall  have  been  paid  and  satisfied.0 

The  vestry,  then,  is  constituted  of  rateable  parishioners, 

all  of  whom  have  a  right  to  be  present;  so  that,  if  any  is 

Illegal  to  do       excluded,  he  may  bring  an  action  on  the  case  against  the 

anything  to  ex-  party  who  excludes  him  :P  nor  is  it  allowable  to  do  anything 

bmarighuo0  which  may  tend  to  exclude,  even  after  business  may  have 

be  present.         been  begun.    Thus,  it  is  illegal  to  close  the  doors  so  as  to 

exclude  voters,  especially  during  a  poll  ;q  but  it  is  by  no 

means  necessary  to  constitute  the  vestry,  that  all  who  haye 

the  right  should  be  there  present,  for  the  majority  of  those 

present  may  bind  the  parish  to  all  legal  acts,  howerer 

small  their  number,  or  however  important  the  act;  and 

even  in  the  case  above  mentioned,  where  the  doors. had  im- 

Eroperly  been  kept  closed,  and  the  admittance  of  voters 
ad  been  delayed,  the  court  refused  a  mandamus  for  a 
fresh  election,  because  it  did  not  appear  that  any  voter 
had  been  actually  excluded/ 
The  chairman.  The  vestry,  thus  constituted,  is  incomplete  without  its 
head  or  president ;  and  he,  as  we  have  seen,  by  the  common 
law,  is  the  minister  of  the  parish,  whether  rector,  vicar,  or 

■  58  Geo.  3,  c.  69,  s.  4.         »  Sect  5,  as  corrected  by  59  Geo.  3,  c  85. 
•  69  Geo.  3,  c.  85.  p  8  Mod.  52, 351 .  354 ;  Viner  s  Abr.,  Yettf. 

4  Quetn  r.  St.  Mary,  Lambeth,  3  Nev.  &  Per.  416. 
r  Ibid.,  and  see  8  Ad.  &  £1).  356. 
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perpetual  curate ;  and  it  has  been  said  that  he  has  a  special 
duty  to  perform,  and  must  be  responsible  to  the  bishop  for 
his  care  therein.*" 

This  right  of  the  minister  to  be  the  chairman  is  indirectly 
recognised  in  the  Vestry  Act,  which  provides  that,  in  case 
the  rector,  vicar,  or  perpetual  curate,  shall  not  be  present,  Who  is  to  pre- 
the  persons  assembled  shall  forthwith  nominate  and  appoint,  J^ijJJ^™^" 
by  plurality  of  votes,  to  be  ascertained  as  therein  directed, 
one  of  the  inhabitants  of  such  parish  to  be  the  chairman, 
and  to  preside  in  every  such  vestry ;  and  this  is  nearly  tan- 
tamount to  a  declaration,  or  by  necessary  implication  de- 
clares, that  if  the  rector,  vicar,  or  perpetual  curate,  be  pre- 
sent, he  shall  preside :  and  the  legislature  must  evidently 
have  considered  that  by  law  and  usage  he  was  so  entitled!. 
And  the  following  are  the  very  clear  and  explicit  words  of  Lord  Denman 
Lord  Denman  in  a  recent  case,  in  1840,*  in  speaking  of  the  on.  l.he  ri8ht  of 
election  of  churchwardens  in  vestry,  "The  rector  is  the  ™™tert0Pre- 
proper  person  to  preside,  as  of  common  right,  and  as  own- 
ing the  freehold  of  the  church.     And  churchwardens  are 
so  far  ecclesiastical  officers,  that  the  rector  is  entitled  to 
interfere  in  bringing  them  into  existence.  The  cases  confirm 
this  opinion ;  and  a  further  sanction  is  given  to  it  by  stat. 
68  Geo.  III.  c.  9,  which  does  not  profess  to  confer  this  right 
on  the  rector,  nor  use  language  declaratory  of  it,  but  as- 
sumes and  recognises  his  possession  of  it,  by  enacting,  in 
sect.  2,  that,  in  case  the  rector  shall  not  be  present,  the 
meeting  shall  nominate  a  chairman." 

The  vestry,  thus  completely  constituted,  has  the  right  to  Power  of  »estiy 
investigate  and  restrain  the  expenditure  of  the  parish  funds,  in  P8"8*1  m8t- 
to  determine  the  expediency  of  enlarging  or  altering  their  ters* 
churches  and  chapels,  or  or  adding  to,  and  in  some  cases  of 
disposing  of,u  the  "  goods  and  ornaments"  connected  with 
those  sacred  edifices.    The  election  of  some  of  the  parish 
officers  is  either  wholly  or  in  part  to  be  made  by  the  vestry, 
and  it  has  either  directly  or  indirectly  a  superintending  au- 
thority in  all  the  weightier  matters  of  the  parish. 

Several  recent  local  acts  of  parliament  have  given  the 
vestry  power  to  do  certain  acts  within  their  parish  which 
are  or  may  be  inconsistent  with  the  general  ecclesiastical 
law ;  and  in  such  cases  the  statute  is  to  be  preferred.  An 
instance  of  this  kind  has  been  already  mentioned  under  the 
head  of  burial.  And  where  a  local  act  enacted  that  the 
vestrymen  should  set  out  and  appropriate  such  a  number 
of  seats  for  the  gratuitous  accommodation  of  the  poor,  and 

•  Wilton  v.  M'Math,  ante,  2  Add.  134;  1  Curt.  522. 

*  Reg.  v.  WOyly,  12  Ad.  &  Ell.  168. 

■  But  see  chapter  on  "  Church  warden*  and  Ornaments  of  the  Church." 
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also  such  other  pews  or  seats  for  the  use  of  the  parishioners 
as  tbe  vestrymen  should  think  necessary,  proper  and  con- 
venient; and  also  enacted,  that  it  should  be  lawful  for  the 
vestrymen  to  let  the  pews,  &c.  or  any  of  them  (save  and 
except  the  pews  or  seats  to  be  appropriated  for  the  accom- 
modation of  the  poor  of  the  parish  for  the  time  being),  to 
such  persons  as,  &c,  it  was  held  that  this  enactment  su- 
perseded the  general  law  before  mentioned,  as  to  the  right 
of  the  rector  to  seats  in  the  church  or  chancel :  and  con- 
sequently that  the  vestrymen  were  justified  in  remofiog 
the  rector  from  one  of  two  seats  which  he  had  occupied 
ever  since  his  induction,  and  that  the  matter  was  taken  oat 
of  the  superintendence  of  the  ordinary/ 

The  manner  in  which  the  proceedings  of  the  vestry  are 
to  be  conducted,  is,  above  all,  important  to  the  minister, 
who,  as  chairman,  has  the  duty  of  controlling  those  pro- 
ceedings, and  of  taking  care  that  they  are  legally  con- 
ducted. If  circumstances  should  render  an  adjournment 
necessary,  the  chairman  has  an  undoubted  right  to  adjourn; 
this  may  be  said  now  to  be  firmly  and  fully  established, 
although  the  existence  of  such  a  right  in  the  chairman, 
especially  with  reference  to  an  adjournment  for  the  par- 
poses  of  polling,  has  been  often  questioned  of  late.  Bat 
though  the  right  of  adjournment  is  undoubtedly  now  settled 
to  be  in  the  chairman,  it  seems  also  clear  that  the  coorts 
would  interpose  if  that  right  was  in  any  way  abused.7 

In  an  old  case,2  it  was  held  that  the  right  of  adjourning 
a  meeting,  whilst  the  poll  for  the  election  of  a  churchwarden 
was  proceeding,  was  not  vested  in  the  chairman,  but  in 
the  whole  assembly,  where  all  are  on  an  equal  footing; 
although  there  might  be  a  difficulty  in  polling  for  an  ad- 
journment, yet  as  there  was  no  other  way,  that  most  be 
taken.  But  as  an  authority  to  the  length  which  these 
words  would  seem  to  imply,  this  case  has  been  over-ruled; 
for  the  idea  of  polling  for  an  adjournment,  as  we  shall  pre- 
sently see,  has  been  distinctly  repudiated.  But  the  ad- 
journment in  this  case  was  one  of  time,  and  was  in  feet  as 
interruption  of  business  legally  proceeding,  and  the  pro- 
posal of  a  postponement  otit  to  a  future  time  was  whnoot 
any  plea  of  necessity,  or  even  convenience,  to  justify  it ; 
and  it  was  there  observed,  "  if  the  chairman  had  an  arbi- 
trary power  of  postponement  for  a  day,  why  not  for  a  week 
or  longer  period  ?"  And  the  case  may  stand  well,  and  has 
in  fact  been  recognised  as  an  authority,  that  if  the  inten- 

*  Spry  v.  Flood,  2  Curt.  362. 

y  Sumghlon  v.  Reynolds,  2  Sir.  1045,  as  recognised  in  Reg.  ?.  D90ylyt  SBle> 

«  Ibid. 
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tion  and  effect  of  the  adjournment  were  to  interrupt  and 
procrastinate  the  business,  such  an  adjournment  would  be 
illegal. 

In  a  case  decided  in  1834,*  notice  had  been  given  that  a  Cases  on  ad- 
vestry  would  be  held  in  the  church,  and  that,  if  a  poll  JJurnnJ«^  of 
were  demanded,  it  would  be  adjourned  to  the  town  hall :     e  **  * 
and  accordingly,  on  a  poll  being  demanded,  the  chairman, 
without  taking  the  sense  of  the  meeting,  adjourned  to  the 
town-hall.     It  was  held  that  the  proceeding  was  regular, 
no  business  having  been  interrupted  by  it;    and  Lord 
Denman  said,  "  May  not  a  chairman  appoint  a  place  for 
taking  the  poll?    Suppose  the  proceeding  had  been  ap- 

Eointed  to  take  place  m  the  church,  and  that  the  meeting 
ad  hecome  so  tumultuous  that  it  became  necessary  to 
adjourn  to  the  churchyard,  would  it  have  been  irregular  to 

In  the  case  last  mentioned,  the  judges  appeared  to  be 
careful  not  to  overrule  distinctly  the  case  of  Stouqhton  v. 
Reynolds  above  mentioned ;  but  the  authority  of  that  case 
was  much  narrowed  by  this  decision ;  and,  in  a  note  to  this 
case,  another  case  is  mentioned,  which  had  occurred  two 
years  previously ;  and  it  appears  there  to  have  been  doubted 
whether  the  chairman  could  adjourn  to  a  subsequent  day, 
supposing  it  admitted  that  he  might  adjourn  to  some  other 
place  on  the  same  day.b 

The  next  case  on  this  subject  occurred  in  the  Ecclesiastical 
Court.0  And  Sir  Herbert  Jenner,  alluding  to  the  above  case 
of  Stoughton  v.  Reynolds,  said  that  he  considered  it  only 
as  an  authority  that  the  chairman  had  no  right,  ex  mero 
tnotu,  to  adjourn  a  vestry  meeting  whilst  the  business  was 
in  progress ;  and,  referring  to  the  case  last  mentioned,  of 
The  King  v.  The  Archdeacon  of  Chester,  he  goes  on  to 
say,  neither  of  the  learned  judges  denied  the  authority  of 
the  case  of  S tough  ton  v.  Reynolds,  but  held  that  it  did  not 
apply  to  the  case  before  them.  They  did  not  recognize  a 
discretionary  power  in  the  chairman  to  adjourn  the  meeting 
arbitrarily ;  but  considered  the  adjournment  of  the  poll  a 
part  of  the  original  proceeding.  So  in  this  case  it  was  com- 
petent for  the  chairman  to  pursue  the  course  expressly 
B)inted  out  in  the  notice.  In  the  case  before  the  Xing  s 
ench,  the  adjournment  was  from  the  church  to  the  town- 
hall  :  in  the  present  case,  it  was  from  the  vestry-room  to 
the  town-hall  of  Dudley.  There  was  no  surpnse  in  this 
case,  for  the  notice  expressly  stated  that  such  would  be  the 

»  B.  v.  Archdtaeon  of  Chater,  1  Ad.  5c  Ell.  342. 

*  Parke,  J.,  in  R.  v.  Churchward™*  of  Lambeth,  1  Ad.  it  Ell.  342,  n. 

•  Baktr  f .  Downing  and  Wood,  1  Curt.  507. 
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course  adopted.  The  notice  was  given,  in  pursuance  of  the 
Vestry  Act,  four  days  before  the  vestry  was  held ;  and 
there  is  every  reason  to  believe,  from  what  appears  in  the 
evidence,  that  it  was  known  immediately  after  publication 
throughout  the  whole  town  of  Dudley.  And  in  this  last 
case  it  was  further  held  that  the  town-hall,  although  private 
property,  was  not  an  improper  place  to  adjourn  to. 

In  the  two  cases  last  mentioned,  the  adjournment  was 
made  in  pursuance  of  an  intimation  to  that  effect,  contained 
in  the  original  notice  of  vestry,  but  this  appears  to  be  un- 
important, for  as  it  was  well  put  arguendo  in  the  case  of 
The  King  against  the  Archdeacon  of  Chester — if  a  right  of 
adjourning  is  not  in  the  chairman,  he  cannot  transfer  it  to 
himself  by  giving  notice  beforehand  that  in  a  certain  event 
he  will  exercise  it,  and  in  the  case  of  The  King  against  the 
Churchwardens  of  St.  Mary,  Lambeth,  no  previous  notice 
of  the  adjournment  of  the  poll  had  been  given,  and  yet  the 
election  at  such  adjournment  was  held  good. 

A  later  decision  of  the  Court  of  Queen's  Bench  in  1840* 
declares  the  right  of  the  chairman  in  plainer  and  stronger 
terms,  and  expressly  limits  the  authority  of  the  old  case  of 
Stoughlon  v.  Reynolds,  The  following  are  the  words  of 
Lord  Denman  in  giving  judgment,  and  it  may  be  remarked 
that  they  are  particularly  explicit :  "  The  meeting  being 
held,  and  a  show  of  hands  taken,  some  one  was  to  declare 
on  whom  the  nomination  had  fallen.  Who  was  to  do  that? 
Not  the  body  of  the  parishioners,  who  had  made  the  nomi- 
nation, nor  the  old  churchwardens,  but  the  person  presid- 
ing at  the  vestry,  namely,  the  rector.  A  poll  is  then 
demanded ;  and  it  is  demandable  as  of  right ;  and  the 
president  of  the  meeting  is  the  person  to  grant  it.  In  the 
absence  of  other  business,  the  poll  should  be  taken  imme- 
diately :  if  time  does  not  allow  of  that,  there  must  be  an 
adjournment  for  the  purpose.  Then,  who  is  to  direct  the 
adjournment?  It  is  suggested  that  a  majority  of  the  voters 
should  do  so.  But  how  is  the  majority  to  be  ascertained 
in  so  large  a  constituency ;  and  what  is  the  situation  of 
parties,  it  the  majority  present  decide  against  adjournment; 
so  as  to  leave  no  time  for  a  considerable  part  of  the  rate- 
payers to  vote.  Setting  aside  the  inconvenience  that  might 
arise  if  a  majority  of  the  parishioners  could  determine  the 
point  of  adjournment,  we  think  that  the  person  who  pre- 
sides at  the  meeting  is  the  proper  individual  to  decide  this. 
It  is  on  him  that  it  devolves,  both  to  preserve  order  in  the 
meeting,  and  to  regulate  the  proceedings,  so  as  to  give  all 
persons  entitled  a  reasonable  opportunity  of  voting.    Be 

d  Reg.  i.  Hedger,  and  Beg.  v.  D'Oyly,  12  Ad.  &  Ell.  ante. 
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is  to  do  the  acts  necessary  for  these  purposes  on  his  own 
responsibility,  and  subject  to  his  being  called  upon  to 
answer  for  his  conduct  if  he  has  done  anything  improperly. 
The  case  of  Stoughton  v.  Reynolds  is  a  good  authority,  but 
should  not  be  pressed  to  the  extent  to  which  the  argument 
in  support  of  tnis  rule,  would  carry  it.  As  it  has  been  ex- 
plained, it  does  not  decide  that  the  rector  may  not  adjourn 
the  meeting ;  but  only  that,  if  he  has  done  it,  so  as  to  dis- 
turb the  proceedings,  the  court  will  interfere." 

It  may  be  observed,  that,  in  all  the  cases  decided,  the  Adjourning  to  a 
adjournment  was  as  to  place,  rather  than  time;  and  if  the  tub8C<luentday' 
chairman  were  to  fix  a  subsequent  day  for  the  polling, 
without  sufficiently  strong  reason,  it  would  probably  be 
within  the  principle,  for  which  the  case  of  Stoughton  v. 
Reynolds  is  now  considered  an  authority. 

The  principle,  according  to  which  the  votes  of  the  pa-  Principle  on 
rishioners  are  to  be  given,  is  next  to  be  considered :  and  flowed01**  ** 
in  this,  the  Vestry  Act  before  mentioned  has  made  a  most  p.       "    f 
important  alteration,  transferring  the  right  of  voting,  in  vo££ l  y  ° 
effect,  from  the  person  to  the  property ;  or  at  least  giving 
to  property  a  direct  influence  in  these  matters,  which  it  did 
not  possess  under  the  former  system.     It  is  provided  by 
the  third  section  of  the  act,  that  in  all  such  vestries,  every 
inhabitant  present,  who,  by  the  last  rate  made  for  the  In  certain  pro- 
relief  of  the  poor,  shall  have  been  assessed,  in  respect  of  p°rt».<>n»»  •«- 
any  annual  rent,  profit  or  value  not  amounting  to  50/.,  nteabSity. 
shall  give  one  vote,  and  no  more ;  if  assessed  for  any  such 
annual  rent,  &c,  amounting  to  50/.,  or  upwards  (whether 
in  one  or  more  than  one  charge)  shall  be  entitled  to  give 
one  vote  for  every  25/.,  in  respect  of  which  he  shall  have 
been  assessed,  but  so  that  no  inhabitant  shall  give  more 
than  six  votes ;  and  where  two  or  more  of  the  inhabitants 
present  shall  be  jointly  rated,  each  shall  vote  according  to 
the  proportion,  which  shall  be  borne  by  him,  of  the  joint 
charge ;  and  where  only  one  of  the  persons  jointly  rated 
shall  attend,  he  shall  vote  according  to  the  whole  of  the 
joint  charge.6 

By  the  stat.  59  Geo.  III.  c.  85,  after  reciting  the  Vestry  principle  ex- 
Act  of  the  preceding  year,  it  is  enacted  that  m  all  cases,  tended  to 
where  any  corporation  or  company  shall  be  charged  to  the  ^^^aoMind 
rate  for  the  relief  of  the  poor  of  such  parish,  either  in  the  companies, 
name  of  such  corporation,  or  of  any  officer  of  the  same, 
their  clerk,  secretary,  steward,  or  other  agent,  duly  autho- 
rised for  that  purpose,  may  be  present  at  the  vestry,  and 
shall  be  entitled  to  give  such  and  so  many  vote  or  votes  at 
such  vestry,  in  respect  to  the  amount  of  the  rents,  &c.  of 
•  68  Geo.  3,  c.69,  s.  3. 
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Inhabitants 
coming  to  a 
parish  since  the 
last  rate. 


Chairman  has  a 
casting  vote  in 
addition  to  his 
own. 

Mode  of  voting 

Most  not  be  by 
ballot  or  b% 
proiy. 


Show  of  bands 
not  necessary. 
Poll  may  be 
directed  by 
chairman  with- 
out it. 


Duration  of  the 
poll. 


such  corporation  or  company,  as  any  inhabitant  assessed  to 
such  rate,  present  at  such  vestry,  might  have  and  be  en- 
titled to,  under  the  recited  act. 

When  any  person  shall  have  become  an  inhabitant  of 
any  parish,  or  become  liable  to  be  rated  therein,  since  the 
making  of  the  last  rate  for  the  relief  of  the  poor  thereof,  he 
shall  be  entitled  to  vote  for  and  in  respect  of  the  lands, 
tenements^and  property  for  which  he  shall  have  become 
liable  to  be  rated,  ana  shall  consent  to  be  rated,  in  like 
manner  as  if  he  had  been  actually  rated f  for  the  same. 

If  the  votes  are  eaual,  the  chairman,  in  addition  to  the 
votes  which  he  may  have,  by  virtue  of  the  Vestry  Act,  in 
right  of  his  assessment,  has  the  casting  vote.* 

The  mode  of  voting  may  also  be  of  importance  to  the 
validity  of  the  proceedings.  The  common  law  mode  of 
election  is  by  snow  of  hands  or  by  poll ;  and  the  party 
electing  is  then  said  to  have  a  voice  in  the  election.  It  b 
clear  that,  at  common  law,  where  parties  have  the  right  of 
voting,  the  restriction  of  voting  by  ballot  cannot  be  im- 
posed;  it  presents  an  insurmountable  difficulty  to  a  scru- 
tiny, because  no  person  can  tell  for  whom  a  particular 
individual  voted ;  besides,  under  the  Vestry  Act,  where  one 
person  may  have  any  number  of  votes  to  the  amount  of  six, 
other  objections  might  present  themselves  to  voting  by 
ballot.  It  is  therefore  evident,  that  the  common  law  mode 
of  voting  ought  to  be  adhered  to.  These  reasons  are 
equally  cogent  against  voting  by  proxy.h  And  where  more 
than  one  person  is  put  up  on  each  side,  a  show  of  hands 
would  be  insufficient.  And  where  a  plurality  of  votes  is 
allowed,  a  poll  is  absolutely  necessary. 

And  the  chairman  may  direct  a  poll  without  first  taking 
a  show  of  hands,  although  in  the  case  decided,  a  show  of 
hands  was  demanded,  and  a  poll  not  demanded,  bat  ob- 
jected to;  and  it  may  be  observed,  that  in  voting  under  the 
provisions  of  the  Vestry  Act,  a  show  of  hands  would  be 
no  criterion.  And,  if  a  show  of  hands  be  taken,  any  who 
may  not  be  there  present,  may  nevertheless  vote  after- 
wards at  the  polling.1 

Where  there  is  a  custom  to  determine  the  period  of  poll- 
ing, provided  that  time  be  reasonable,  it  must  be  abided 
by,  and  neither  the  electors,  nor  the  chairman,  could 
abridge  it  ;k  but  it  is  obvious  that  a  custom  which  might 
originally  have  been  reasonable,  as  to  time,  would  not  be 

'  58  Geo.  3,  c.69,  s.  4.  f  68  Geo.  3,  c.69,  *.*. 

*  See  Faulktner  v.  Elger,  ante;  Steers,  P.  L.  2ded.  p.  272. 

*  7  Ad.  &  £11. 269 ;  5  Ad.  &  Ell.  874. 

k  Rig.  v.  Commitsary  of  Winchester,  7  East,  674. 
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bo,  where  the  population  of  the  parish,  and  consequently 
the  number  of  voters,  had  greatly  increased. 

In  the  absence  of  any  custom  (and  such  would  pro- 
bably very  rarely  exist)  it  seems,  of  necessity,  to  be  the 
duty  of  the  chairman  of  the  meeting  to  fix  the  time  for  the 
duration  of  the  poll,  subject,  as  in  the  case  of  adjourn- 
ment, to  the  revision  of  the  court,  if  the  time  is  fixed  im- 
properly. Sir  Herbert  Jenner,  in  giving  judgment  in  a 
case  in  the  ecclesiastical  court,1  says,  "  It  is  not  very  easy  what  would  be 
to  determine  what  time  should  be  allowed,  so  as  to  give  deemed  a  rea- 
every  person  entitled  an  opportunity  of  recording  his  vote;  J^^J^^ 
and  all  that  can  be  said  is,  that  where  no  custom  exists,  a  number  of 
reasonable  time  should  be  given."  The  number  of  pa-  voten. 
rishioners  qualified  to  vote  had  been  variously  stated  at 
between  1,200  and  1,600,  and  Sir  H.  Jenner  says,  "There 
is  not  sufficient  evidence  to  satisfy  me  that  all  the  parish- 
ioners qualified  and  desirous  of  voting,  might  not,  if  due 
diligence  had  been  used,  have  recorded  their  votes  before 
the  time  when  it  was  understood  the  poll  was  to  cease. 
Ninety  polled  in  an  hour  is  no  great  number;  some,  in- 
deed, think  that  150  might  be  polled  in  an  hour,  but  even 
*if  onlv  100  were  polled  in  an  hour,  there  was  sufficient 
time  for  all  persons  desirous  of  voting  to  attend  for  that 
purpose.  I  must  say,  that  it  would  have  been  more  satis- 
factory if  the  poll  had  been  kept  open  till  four  o'clock  the 
last  day/'  And  from  the  number  of  voters  here  men- 
tioned, and  from  what  is  said  in  respect  of  them,  it  may 
probably  be  sufficiently  inferred  what  would  be  considered 
a  reasonable  time,  according  to  the  number  of  voters  in 
each  particular  parish. 

And  probably,  in  any  case  which  might  be  brought 
before  the  courts,  the  principle  of  a  case  before  mentioned 
would  be  applicable,  where,  although  it  was  declared  to 
be  illegal  to  close  the  doors  during  the  meeting,  yet,  as  no 
voter  was  proved  to  have  been  excluded,  a  mandamus  for 
a  fresh  election  was  refused.  So,  probably,  a  mandamus 
would  be  refused,  unless  it  were  proved  not  only  that  the 
time  fixed  was  unreasonably  short,  but  that  some  voters 
had  been  unable  to  poll  in  consequence. 

In  the  last-mentioned  case,  it  had  been  urged  in  argu- 
ment that  time  ought  to  have  been  allowed  for  every  per- 
son to  qualify  himself  to  give  his  vote  by  paying  his  rates, 
which  might  not  have  been  paid  previously ;  but  Sir  Her-  Time  not  neces- 
bert  Jenner  says,  "  I  do  not  accede  to  the  proposition  »rily  to  be 
that  the  time  allowed  for  the  poll  should  be  calculated  ffi£%££ 
with  reference  to  such  a  principle.     I  apprehend  that  the  to  pay  rates  in 

1  Baktr  v.  Downing  and  Wood,  ante.  arrwr- 
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Chairman 
should  not 
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voting  on  ao  il- 
legal subject, 


nor  put  an  ille- 
gal subject  to 
the  vote. 


Chairman  to 
sign  proceed- 
ings. 


time  need  only  be  fixed  so  as  to  allow  every  person 
qualified  to  tender  and  record  his  vote,  without  any  re- 
ference as  to  what  may  be  done  by  persons  not  already 
qualified.  It  is  no  part  of  the  purpose  for  which  a  pou 
is  demanded,  that  it  should  give  time  for  the  payment  of 
the  rates,  but  only  to  allow  persons  already  qualified  suf- 
ficient time  to  tender  and  record  their  votes." 

The  chairman  of  a  vestry  meeting  seems  to  have  this 
further  power,  that  he  may  refuse  to  grant  a  poll,  if  it  is 
demanded  for  voting  on  a  subject  which  is  not  legal 
Thus,  in  a  case  in  the  King's  Bench,  certain  persons  had 
bequeathed  property  to  be  applied  to  particular  objects  of 
charity  in  the  parish.  At  a  vestry  meeting,  holden  on  the 
7th  of  January,  a  resolution  was  proposed  and  carried, 
that  a  tablet  or  monument  should  be  erected  to  record  the 
bequests  of  the  devisors,  to  be  paid  for  out  of  the  funds 
issuing  from  the  bequests.  On  the  21st  of  January  ano- 
ther vestry  meeting  was  held,  at  which  the  resolution  of 
the  last  meeting  was  confirmed  upon  a  show  of  hands.  A 
poll  was  demanded  by  the  opponents  of  the  resolution,  bat 
the  churchwarden  who  presided  at  the  meeting  refused  to 
grant  it.  In  opposition  to  the  grant  of  a  mandamus,  it 
was  objected  that  such  an  application  of  the  funds  would 
be  a  breach  of  trust,  and  that  the  court  ought  not  to  grant 
a  mandamus  for  the  purpose  of  putting  it  to  the  vote 
whether  such  a  breach  of  trust  should  be  committed. 
Lord  Denman  says,  "  We  are  of  opinion  that  the  manda- 
mus cannot  be  granted,  and  for  the  reason  suggested.  It 
may  be  said  that  the  object  in  demanding  the  poll  was  to 
set  aside  the  illegal  resolution  which  had  been  passed  by 
the  show  of  hands,  bu"  we  cannot  assume  that  the  result 
of  the  poll  would  be  to  rescind  the  resolution.  If  the 
result  were  the  other  way,  it  would  be  said  that  the  poll 
was  taken  under  the  authority  of  a  mandamus  from  this 
court."  ra 

The  principle  of  this  case,  and  the  words  used  by  Lord 
Denman,  appear  to  make  it  an  authority  beyond  the  right 
of  refusal  to  grant  a  poll;  for  it  seems  that  the  court 
would  never  compel  a  chairman  to  put  an  illegal  resolu- 
tion to  the  vote  in  any  way ;  and  it  may  be  inferred  that 
it  is  the  duty  of  the  chairman  to  refuse  to  do  so. 

The  minutes  of  the  proceedings  and  resolutions  of  the 
vestry  are  to  be  fairly  and  distinctly  entered  in  a  book,  to 
be  provided  for  that  purpose  by  the  churchwardens  and 
overseers,  and  are  to  be  signed  by  the  chairman,  and  such 
other  of  the  inhabitants  present  as  may  think  proper.8 
»  1  Ad.  6t  £11. 380.  >  58  Geo.  3,c69,  s.2. 
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Bat  it  has  been  several  times  decided  that  they  incur  no  No  responsibi- 
separate  or  individual  responsibility,  for  anything  which  Jjjy  incurred 
may  be  done  in  pursuance  of  a  resolution  of  vestry,  so    ere  y* 
signed  by  them. 

The  books  directed  to  be  provided,  as  above  mentioned,  Vestry  books, 
and  kept  for  the  entry  of  proceedings,  and  also  all  former  CoiUxl^?!^Ild 
vestry  books,  and  all  rates  and  assessments,  accounts  and  acceit 
vouchers  of  the  churchwardens,  overseers  of  the  poor,  and 
surveyors  of  the  highways,  and  other  parish  officers,  and 
all  certificates,  orders  of  courts  and  of  justices,  and  other 
parish  books,  documents,  writings,  public  papers  of  every 

Earish,  except  the  registry  of  marriages,  baptisms  and 
urials,  shall  be  kept  by  such  persons,  and  deposited  in 
such  place  and  manner,  as  the  inhabitants  in  vestry 
assembled  shall  direct :  and  if  any  person  in  whose  hands 
or  custody  any  such  book,  &c.  shall  be,  shall  wilfully  or 
negligently  destroy,  obliterate,  or  injure  the  same,  or  suffer 
the  same  to  be  done,  or  shall,  after  reasonable  notice  and 
demand,  refuse  or  neglect  to  deliver  the  same  to  such  per- 
sons, or  to  deposit  the  same  in  such  place  as  shall,  by 
order  of  vestry,  be  directed,  he  shall,  upon  conviction  Punishments  for 
before  two  justices  of  the  peace,  for  evenr  such  offence  "U11"0*- 
forfeit  and  pay  such  sum,  not  exceeding  fifty  pounds  nor 
less  than  forty  shillings,  as  shall  by  such  justices  be  ad- 
judged ;  and  the  same  shall  be  recovered  by  warrant  of 
such  justices,  in  such  manner  and  by  such  means  as  poor 
rates  in  arrear,  and  shall  be  paid  to  the  overseers  of  the 
poor  of  the  parish  against  which  the  offence  shall  be  com- 
mitted, and  be  applied  for  and  towards  the  relief  of  the 
poor  thereof:  provided  that  every  person  who  shall  unlaw- 
fully retain  in  nis  custody,  or  shall  refuse  to  deliver  to  any 
person  or  persons  authorised  to  receive  the  same,  or  who 
shall  obliterate,  destroy,  or  injure,  or  suffer  to  be  oblite- 
rated, destroyed,  or  injured,  any  book,  &c.  belonging  to 
any  parish,  or  to  the  churchwardens,  overseers  of  the 
poor,  or  surveyors,  may  be  proceeded  against  in  any  of 
nis  majesty's  courts,  civilly  or  criminally,  as  if  the  act  had 
not  been  made.0 

The  acts  of  one  vestry  are  not  absolutely  binding  on  a  Review  of  acts 
succeeding  vestry,  and  tney  may  be  confirmed  or  rescinded  by  succeeding 
by  such  succeeding  vestry ;  but  the  confirmation  of  the  ve§uy- 
succeeding  vestry  is  not  necessary  to  make  the  acts  of  the 
preceding  one  valid.0 

Some  of  the  foregoing  observations  will  be  found  to  be 
inapplicable  to  vestries  constituted  under  the  1  &  2  Will. 
IV.  c.  60,  hereafter  mentioned ;  but  as  that  act  applies 

°  68  Geo.  3,  c  69,  s.  6.  p  UuwUy  v.  Bars*,  2  Esp.  687. 
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rather  to  the  constitution  than  to  the  power  and  proceed- 
ings of  such  vestries,  much  that  is  contained  in  this  sec- 
tion will  still  be  applicable  in  those  cases.  It  need  only 
be  observed,  that  wnenever  there  appears  to  be  anything 
conflicting  in  the  law,  as  applicable  to  those  vestries,  the 
provisions  of  the  special  act  are  to  be  preferred. 


Section  2. 

Of  Select  Vestries  by  Custom. 

Origin  of  nlect       Select  vestries  seem  to  have  grown  from  the  practice  of 
vestries.  choosing  a  certain  number  of  persons,  yearly,  to  manage 

the  concerns  of  the  parish  for  that  year,  which,  by  de- 
grees, came  to  be  a  fixed  method ;  and  the  parishioners 
lost,  not  only  their  right  to  concur  in  the  public  manage- 
ment, but  also,  in  most  places,  if  not  in  all,  the  right  of 
electing  the  managers.  And  this  custom  of  government  of 
parishes  by  a  select  number  has  been  held  to  be  a  good 
custom,  and  the  churchwardens  accounting  to  them  has 
been  held  a  good  accounts 

Much  difference  of  opinion  has  existed  as  to  the  merits 
of  this  system,  and,  in  many  parishes,  great  efforts  ha?e 
been  made  to  set  aside  and  demolish  select  vestries,  as 
being  injurious  and  oppressive;  upon  which  Dr.  Born 
observes,  that  no  wonder  it  hath  been  so,  in  such  parishes) 
where,  by  custom,  they  have  obtained  the  power  to  choose 
one  another ;  for  it  is  not  to  be  supposed,  but,  if  they  are 
guilty  of  evil  practices,  they  will  choose  such  persons  as 
they  think  will  connive  at  or  concur  therein.1. 

Upon  this  opinion  of  Dr.  Burn's  it  has  much  more  re- 
cently been  remarked :  such  is  the  language  employed  by 
writers  upon  the  subject,  more  than  half  a  century  ago; 
and  the  history  of  select  vestries,  in  more  recent  times, 
,  affords  no  sufficient  grounds  for  believing  that  the  censure 
is  no  longer  applicable.  All  experience  demonstrates  that 
governing  bodies,  whose  powers  are  wielded  in  secret  con- 
clave, uncontrolled  by  a  higher  authority,  or  the  influence 
of  public  opinion,  become  in  time  corrupt ;  not  always  from 
bad  motives  actuating  the  conduct  of  the  members  of  such 
bodies,  but  from  that  very  love  of  ease  (and  the  consequent 
neglect  of  duty),  which  is  considered  as  the  counterpoise 
of  that  love  of  power,  which  induces  men,  in  the  first  in- 
stance, to  take  upon  themselves,  gratuitously,  the  burthen 
4  Gibs.  219.  *  4  Bern's  E.  L.  c.10. 
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of  administering  public  affairs.  The  propriety,  therefore, 
of  inquiring  into  the  foundation  of  such  institutions,  in 
order  to  ascertain  the  just  limits  of  their  authority,  and 
the  responsibility  under  which  it  is  exercised,  is  obvious.1 

The  advantages,  or  disadvantages,  of  select  vestries, 
would,  necessarily,  much  depend  upon  the  circumstances 
of  each  particular  parish ;  but  those  circumstances,  un- 
fortunately, do  not  affect  the  question,  for  select  vestries 
are  founded  in  usage  immemorial;  and  the  propriety  of 
such  a  custom  originally  in  any  particular  parish,  could  be 
no  criterion  to  its  fitness,  in  the  altered  circumstances  of 
such  a  parish,  at  the  present  day. 

Constant  immemorial  usage  and  prescription  are  the 
basis  and  only  support  of  select  vestries ;  for  they  are  in 
derogation  of  the  common  law  rights  of  the  parishioners,  Immemorial 
and  unless,  therefore,  they  are  established  by  acts  of  par-  J0^,-^  2J,jr 
liament,  of  which  we  shall  hereafter  speak,  they  can  have  ^^  vestries! 
no  other  legal  origin  than  custom.     Upon  this  foundation 
only,  the  select  vestry  of  St  Mary-at-Hill,  London,  was 
confirmed  and  established  in  the  Court  of  Queen's  Bench; 
and,  for  want  of  such  a  foundation,  the  select  vestries  of 
St.  Saviour  and  St.  Olave,  both  in  the  borough  of  South- 
wark,  have  been  set  aside ;  and  it  is  quite  settled  that  a 
select  vestry  cannot  be  created  by  means  of  a  faculty.1 

Where  a  select  vestry  existed  by  custom,  but  a  faculty  Applied  to  the 
was  obtained,  naming  forty-nine  persons,  together  with  case  ©ft  vestry, 
the  vicar  and  churchwardens,  to  constitute  that  body  in 
future;  and  appointing  that  number  to  be  kept  up  by 
election,  to  be  made  by  ten  at  least,.together  with  the  vicar 
and  churchwardens ;  and,  in  a  few  years  afterwards,  an- 
other faculty  was  obtained,  reducing  this  number  of  ten  to 
seven;  and  these  faculties  had  been  constantly  acted 
upon  for  upwards  of  sixty  years ;  yet  it  was  held,  that  the 
custom  was  not  thereby  destroyed :  because,  in  the  first 
place,  these  faculties,  though  acted  upon,  had  no  validity 
in  law ;  and  next  it  appeared,  that  ten  out  of  the  fourteen 
vestrymen,  who  were  present  at  the  vestry,  holden  imme- 
diately before  the  promulgation  of  the  first  faculty,  were 
part  of  the  forty-nine  named  in  that  faculty ;  and  lastly, 
the  vestry,  as  appointed  by  the  faculty,  and  as  it  had  since 
continued,  was  not  inconsistent  with  the  vestry  previously 
existing  by  the  custom;  and  therefore  there  was  not, 
either  in  fact  or  in  law,  any  discontinuance.11 

And  it  has  been  held,  that  a  custom  that  a  select  vestry 
should  consist  of  an  indefinite  number  of  members,  to  be 

•  Steer's  P.L.  2d  edit.  Vestries.  *  Berry  v.  Banner,  Peake's  R.  156. 

■  Golding  t.  jFswii,  7  B.  &  C.  781 ;  1  Man.  &  Rjl.  647. 
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filled  up  at  its  own  choice,  without  either  maximum  or 
minimum  being  fixed  by  the  custom,  is  not  unreasonable: 
overruling  the  dictum  of  Lord  Kenyon  in  Berry  v.  Banner, 
the  court  said,  "  There  is  obviously  no  weight  in  the  ob- 
jection, that  without  a  maximum  being  fixed,  the  vestry 
may  consist  of  too  many  persons ;  and,  although  no  nu- 
merical minimum  be  fixed  by  the  custom,  it  by  no  means 
follows  as  a  consequence,  that  the  number  may  be  reduced 
to  two  or  three,  as  the  objection  supposes  the  law  may 
consider  it  as  part  of  the  custom,  that  there  shall  be  a 
reasonable  number,  with  reference  to  long  established 
usage,  and  to  the  population  of  the  parish.  That  number, 
which  might  not  be  too  small,  and  not  unreasonable,  three 
or  four  centuries  ago,  in  a  parish  in  which  there  might  not 
be  more  than  a  dozen  substantial  householders,  or  even 
fewer,  might  not  be  reasonable,  on  a  change  of  circum- 
stances, when,  by  covering  fields  with  bouses,  the  number 
might  be  increased  more  than  a  hundredfold."1 

The  ordinary  rules  and  principles  of  law  which  relate  to 
vestries  generally  are  also  applicable  to  select  vestries. 
It  may  be  observed,  that  if  there  be  any  inherent  imper- 
fection in  their  constitution,  from  which  the  evils,  at  any 
time  complained  of,  necessarily  flow,  the  remedy  is  in  the 
hands  of  the  legislature.  Courts  of  justice  can  only  ad- 
minister the  law  as  it  exists,  and  are  not  responsible  for 
suggested  improvements,  however  salutary ;  nor  at  liberty 
to  depart  from  the  settled  maxims  of  jurisprudence,  how- 
ever beneficial  it  might  be  in  the  particular  instance.7 
Legality  of  a  The  legality  of  a  select  vestry  may,  it  seems,  be  tried 

ma^beTriSd  incidentally  to  the  principal  matter  of  a  suit  in  the  eccle- 
incideounyui  siastical  courts.  Thus,  in  questions  of  subtraction  of 
ecclesiastical  church  rate,  the  court  having  jurisdiction  on  the  subject- 
matter,  is  bound,  unless  stopped  by  prohibition,  to  pro- 
ceed to  the  trial  of  a  select  vestry,  oy  which  the  rate  was 
made ;  and  it  must  be  a  prohibition  in  the  particular  suit; 
for,  if  other  parties  before  the  court  upon  the  same  ques- 
tion have  been  stopped  by  prohibition,  this  will  not  autho- 
rise the  refusal  of  the  court  to  proceed  with  the  cause.* 

But  whenever  a  custom  is  in  dispute,  the  proper  tribunal 
is  a  court  of  common  law,  and  a  prohibition  will,  in  all 
such  cases,  be  granted,  if  sufficient  appears  in  proof  of  the 
alleged  custom,  and  that  the  matter  in  dispute  in -the 
inferior  court  depends  upon  the  custom.* 

•  Goldingr.  Fenn,  ante. 
T  Steer's  P.  L.  2d  edit. 

•  Goodall  and  Gray  v.  Whitmore  and  Fenn,  2  Hagg.  R.  N.  S.  369. 

•  Batty.  Wilkinson,  4 Burn's  E.L.  ]<X 
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A  select  vestry  for  the  management  of  parochial  affairs 
cannot  elect  another  select  vestry  for  the  management  of 
the  poor,  within  the  stat.  69  Geo.  III.  c.  12.b 


Section  3. 
Of  Select  Vestries  by  Statute. 

By  some  of  those  statutes,  which  we  have  before  men- 
tioned, for  the  building  and  promoting  the  building  of 
new  churches,  the  system  of  select  vestries  has  been 
adopted,  for  the  management  of  the  ecclesiastical  affairs,  in 
the  new  parishes  or  districts  which  are  created  by  those 
statutes.  And  provisions  are  therein  made  for  the  elec-  Vestries  in  new 
tion  and  constitution  of  such  vestries.  district  parishes. 

By  the  stat.  10  Anne,  c.  11,  it  is  provided,  that  five  or 
more  of  the  commissioners  therein  mentioned,  shall,  with  Under  stat. 
the  consent  of  the  bishop,  or  ordinary  of  the  place,  appoint  l0  AoDe»  * ,1# 
a  convenient  number  of  sufficient  inhabitants  of  each  new 
parish,  created  by  the  act,  to  be  vestrymen,  and,  from  time 
to  time,  upon  the  death,  removal,  or  other  voidance  of  any 
such  vestrymen,  the  rest,  or  majority  of  them,  may  choose 
another,  being  an  inhabitant  and  householder  of  the 
parish. 

In  every  district,  parish,  or  division  of  a  parish,  or  dis- 
trict chapelry,  or  consolidated  chapelry,  in  which  any 
church  or  chapel  shall  be  built,  acquired,  or  appropriated, 
by  virtue  of  and  under  the  statutes  58  Geo.  III.  c.  45,  Under  stats, 
and  the  59  Geo.  III.  c.  134,  in  which  there  shall  not  be  a  5l?^ptiUt6' 
distinct  vestry,  a  select  vestry  of  so  many  persons  as  the  c°i34.  ' 
commissioners  shall  direct  shall  be  appointed  by  the  com- 
missioners, with  the  advice  of  the  bishop,  out  of  the  sub- 
stantial inhabitants,  for  the  care  and  management  of  the 
church  or  chapel,  and  all  matters  relating  thereto ;  and 
such  select  vestry  shall  annually  elect  the  church  or 
chapelwardens  on  the  part  of  the  parish  or  chapelry,  and 
shall  elect  new  members  of  such  vestry,  as  vacancies  shall 
arise  by  death,  resignation,  or  ceasing  to  inhabit  the  parish; 
and  proper  pews  shall  be  provided  for  the  use  of  the  church 
or  chapelwardens.6 

In  these  cases,  therefore,  the  number  is  fixed  and  limited 
by  the  commissioners  and  bishop,  but  the  individuals,  ulti- 
mately, are  such  as  the  vestrymen  themselves  may  choose. 

And  this  power  of  electing  new  members  by  the  select  The  places  of 

vestrymen,   as  vacancies  may  arise,   in  such  manner  as  »'«ct  vesuy- 
J  7  J  '  men  not  attend- 

b  lUg.  v.  Woodman,  4  Barn.  &  Aid.  507.  «  Sect.  30. 
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jog  the  meet-     above  mentioned,  has  been  recently  extended  to  cases, 
fiiEd™**  **       where  any  vestrymen  shall  neglect  to  attend  the  meetings 
up*  of  such  select  vestry  for  the  space  of  twelve  months :  pro- 

vided such  select  vestry  shall  have  met  at  least  twee 
times  during  such  twelve  months ;    and  in  every  such 
case  it  shall  be  lawful  for  such  select  v&try  to  declare  the 
member  or  members  of  such  select  vestry,  so  neglecting  to 
attend,  no  longer  a  member  or  members  of  such  vestry, 
and  the  vacancy  or  vacancies  thereby  created  shall  be 
filled  up  in  the  manner  directed  by  the  last-mentioned  act, 
with  respect  to  vacancies  arising  by  death,  resignation,  or 
ceasing  to  inhabit  the  parish/1 
Such  a  Klect         But  a  select  vestry,  constituted  by  the  69  Geo,  IIL 
roX7a^t*for  c#  134>  a,though  lt  is  appointed  for  the  care  and  manage- 
mpeirsof  the      ment  of  the  concerns  ot  the  church,  or  chapel,  and  all 
church*  matters  and  things  relating  thereto,  has  no  power  to  make 

a  rate  for  the  repair  of  the  church. 

In  the  case  where  this  question  was  decided,*  LordTeo- 
terden  says — "  Under  the  authority  of  the  134th  section, 
the  select  vestry  was  established ;  and  such  vestry,  there- 
fore, must  have  the  care  and  management  of  the  concerns 
of  the  church,  and  all  matters  relating  thereto ;  and  the 
question  is,  whether  the  power  of  making  church  rates  be 
included  in  those  words,  and  given  thereby  ?  Now,  there 
are  many  concerns  of  the  church,  and  many  matters  re- 
lating thereto,  independent  of  the  making  rates  for  its 
repairs,  and  the  power  of  making  such,  not  being  ex- 
pressly given,  can  only  be  deemed  to  be  given  by  infer- 
ence and  implication,  if  it  be  given  at  all.  And,  accord- 
ingly, the  argument  for  the  defendants  put  their  case  on 
that  ground,  and  it  was  urged  that  the  inconvenience  of 
allowing  the  power  to  make  a  rate  to  exist  in  a  body 
distinct  from  the  persons  who  have  the  care  and  manage- 
ment of  the  concerns  of  the  church  would  be  so  great  that 
the  legislature  must  be  understood  to  have  intended  to 
give  that  power,  by  the  general  words  used  on  this  occa- 
sion. The  court,  however,  can  know  the  intention  of  the 
legislature  only  from  the  language  of  a  statute,  and  b 
to  interpret  that  language  according  to  the  rules  and  prin- 
ciples of  the  law.  The  inconvenience,  in  this  case,  does 
not  appear  to  be  greater  than  that  which  must  take  place 
under  the  statute  59  Geo.  III.  c.  12,  whereby  a  select 
vestry  may  the  appointed  for  the  concerns  of  the  poor, 
leaving  the  power  of  making  rates  to  the  persons  who  be- 

a  Sut.3&4  Vict.  c.60.  t.  8. 

«  Cockbur*  v.  Hervey,  2  Barn.  &  Ad.  801. 
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fore  possessed  it,  that  is,  to  the  churchwardens  and  over- 
seers. ' 

Where  any  parish  or  place  shall  be  divided  into  sepa-  Former  select 
rate  parishes,  tor  ecclesiastical  purposes,  or  into  separate  ^^y"**  ^ 
districts  or  chapelries,  in  which  select  vestries  shall  be  trictt  where 
appointed  by  the  commissioners,  all  members  of  the  select  p»n»b  bat  been 
vestry  of  the  original  church  or  chapel  shall  continue  to  3  jjjjj?  4*^*72. 
act  as  the  vestry  of  such  district  or  division,  in  all  matters       •*•»•• 
relating  to  such  church  or  chapel,  and  the  repairs  thereof, 
or  to  any  other  ecclesiastical  matters  or  things,  or  in  the 
distribution  of  any  proportion  of  any  bequests,  gifts,  or 
charities  which  may  be  assigned   to    any  such    district 
or    division  ;    provided    that  no  member  of  any  select 
vestry  shall,  after  such  division,  act  in  any  matter  relating 
to  any  church  or  chapel,  or  any  other  ecclesiastical  matters 
or  things,  except  such  as  relate  to  the  division  in  which 
he  shall  reside;  and  if  by  reason  of  such  division  a  suffi- 
cient number  of  such  members  of  select  vestry  shall  not 
remain  resident  in  the  division  within  which  the  original 
church  or  chapel  shall  be  situate,  according  to  the  pro- 
portion fixed  by  the  commissioners,  (regard  being  had  to 
the  population  of  such  division,  and  its  relative  popula- 
tion to  that  of  the  whole  parish  or  place,)  all  such  defi- 
ciencies shall  be  filled  up  as  vacancies  have  before  been 
filled  up  therein ;  provided  that  no  person  shall  vote  in 
supplying  such  deficiencies  unless   resident  within  the 
division  for  which  the  members  are  to  be  chosen ;  provided 
that  the  persons  chosen  shall  not  thereby  be  members  of 
the  vestry  for  any  other  purposes  than  such  as  relate  to 
the  division  for  which  they  snail  be  chosen,  or  for  the  dis- 
tribution of  any  charitable  gifts  therein;  and  provided 
that  all  the  members  of  the  select  vestry  of  any  such 
parish  or  place,  resident  in  any  other  divisions  thereof, 
shall  be  members  of  such  vestries  as  shall  be  appointed 
under  the  acts  for  the  divisions  in  which  they  shall  reside/ 
It  will  be  observed,  that  in  this  last  act,  in  mentioning 
the  duties  of  a  select  vestry,  the  words  "  repairs  thereof 
are  introduced,  which  were  not  in  the  original  statute,  by 
which  such  select  vestries  are  created;  and  accordingly  this 
was  relied  upon,  and  pressed  in  argument  in  the  last 
mentioned  case  before  Lord  Tenterden,   who  in  giving 
judgment  in  that  case  observes  upon  it — "  The  tenth  sec- 
tion of  the  3  Geo.  IV.  c.  72,  does  certainly  afford  an 
argument  in  favour  of  the  defendants ;  but  it  is  obvious  Bat  this  enact- 
that  this  section  is  confined  in  terms  to  the  previous  ex-  «*«rt  *»▼«»  ■*■ 
istence  of  a  select  vestry  in  the  original  parish,  and  it  is  ^IJSlSJJhfch 
'  3  Geo.  4,  c.  72, 1. 10. 
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they  bad  not 
previously. 


Select  vestries 
by  special  pri- 
vate acta  or 
parliament. 


Select  veatries 
under  1  &  2 
WilL  4,  c.  60. 


In  what  parishes 
act  ma?  be 
adopted. 


by  no  means  a  necessary  consequence  that  because  the 
legislature  thought  fit  to  give  the  power  of  making  rates 
(assuming  such  power  to  be  thereby  given)  to  the  select 
vestry  of  a  new  parish,  taken  out  of  an  old  parish  wherein 
a  select  vestry  had  that  power  before,  therefore  the  select 
vestry  of  such  a  new  parish  shall  have  that  power,  where 
it  was  not  previously  vested  in  a  body  of  the  same  descrip- 
tion in  the  whole  parish,  so  that  the  giving  of  that  power 
in  a  case  like  the  present  can,  at  most,  be  considered  only 
as  a  matter  of  doubtful,  and  by  no  means  of  necessary  or 
even  clear  implication." 

These  select  vestries,  therefore,  for  ecclesiastical  pur- 
poses, do  not  affect  or  alter  the  common  law  right  of  the 
parishioners  and  churchwardens,  in  vestry  assembled,  to 
tax  themselves  for  the  purposes  of  a  church  rate ;  but  this 
question  has  been  already  considered  under  the  subject  of 
church  rates, 
j^  In  several  private  acts,  for  building  particular  churches, 

frovision  is  made  for  the  appointment  of  select  vestries. 
n  some  instances  the  minister,  churchwardens,  overseers 
of  the  poor,  and  others,  who  have  served,  or  paid  fines 
for  being  excused  from  serving  those  offices ;  in  others  the 
minister,  churchwardens,  overseers  of  the  poor,  and  all 
who  pay  to  the  poor  rate ;  and  there  are  some  in  which 
all  who  rent  houses  of  so  much  a  year  are  appointed  to 
be  vestrymen  within  such  parishes,  and  no  other  persons. 
In  the  metropolitan,  and  in  some  of  the  larger  country 
parishes,  considerable  inconvenience  was  experienced  from 
the  large  and  increasing  numbers  of  the  inhabitants  who 
were  entitled  to  be  present  in  and  constitute  the  vestry; 
and  to  remedy  this  inconvenience  an  act  was  passed  in  the 
year  1831  (generally  known  as  Hobhouse's  act),  which, 
in  cases  where  the  act  has  been  adopted,  makes  the  vestry 
a  representative  body,  of  whom  all  rateable  inhabitants  of 
the  parish  are  the  constituents. 

Trie  parishes  in  which  the  act  may  be  adopted,  the  mode 
of  its  adoption,  the  number  of  vestrymen  in  each  case, 
according  to  the  amount  of  the  population,  the  mode  of 
their  election,  the  duration  of  their  office,  their  qualification 
and  duties,  are  determined  by  the  act,  the  material  parts 
of  which  are  as  follows.8 

The  act  is  applicable  to,  and  may  be  adopted  in  all 
parishes  within,  or  being  part  of,  any  city  or  town,  and  in 
any  other  parishes  in  which  there  are  more  than  800  rate- 
payers ;  but  it  is  not  to  be  adopted  in  other  parishes,  in 


f  For  the  following  provisions,  see  the  stat  1  &  2  Will.  4,  c  60. 


Digitized  by 


Google 


OF  SELECT  VESTRIES  BY  8TATUTE.  721 

which,  therefore,  the  constitution  of  the  vestry  remains  as 
before. 

In  parishes  where  certain  of  the  rate-payers  desire  that  How  to  be 
the  act  shall  be  adopted,  any  number,  amounting  at  least  adopted 
to  one-fifth  of  the  whole,  or  to  fifty,  may  sign  and  deliver 
a  requisition,  describing  their  places  of  residence  to  the 
churchwardens,  or  to  one  of  them,  between  the  1st  of 
September  and  the  1st  of  March,  requiring  them  to  ascer- 
tain, according  to  the  manner  prescribed  by  the  act, 
whether  the  majority  of  the  parishioners  wish  the  provi- 
sions of  the  act  to  be  adopted.  On  receipt  of  this  requi- 
sition, the  churchwardens,  on  the  1st  day  in  March  then 
next  ensuing,  are  to  affix  a  notice  on  the  doors  of  all 
churches  and  chapels  within  the  parish,  specifying  the 
day,  not  earlier  than  ten,  nor  later  than  twenty-one  days 
after  the  Sunday  following  the  affixing  of  the  notice,  and 
the  place  where  the  rate-payers  are  to  vote  for  or  against 
the  adoption  of  the  act. 

No  person  is  to  be  deemed  a  rate-payer,  and  entitled  to  Who  are  to  be 
vote,  under  the  provisions  of  the  act,  who  has  not  been  jjj6^  rate* 
rated  for  the  whole  year  preceding,    and  paid  all  rates  w 
and  assessments  due  from  him  for  that  time. 

If  two-thirds  of  the  votes  so  given  (the  whole  number  Voting  for  adop- 
of  persons  voting  being  a  clear  majority  of  the  rate-payers)  Uo11  of  *** lcU 
are  in  favour  of  adopting  the  act,  the  churchwardens  are 
forthwith  to  give  notice  of  that  fact  in  the  London  Gazette, 
and  in  some  newspaper  circulating  in  the  county,  and  by 
notice  affixed  to  the  principal  doors  of  every  church  or 
chapel  within  the  parish,  but  if  the  rate-payers  decide 
against  the  adoption  of  the  act,  no  similar  requisition  is 
to  be  made  within  three  years. 

The  act  immediately  takes  effect,  and  becomes  law,  in  Election  of  m- 
the  parish  where  it  has  been  adopted,  for  the  election  of  **?***• 
vestrymen  and  auditors.    This  election  is  to  be  annual, 
and  to  take  place  on  some  day  in  May ;  the  day  to  be 
fixed,  in  the  first  year,  by  the  churchwardens,  and  after- 
wards by  the  vestry.    When  a  ballot  is  demanded  at  such  Duration  of  the 
election,  the  same  shall  commence  on  the  following  day ;  ba,lolill8« 
and  continue  for  three  successive  days,  commencing  at 
eight  in  the  forenoon,  and  closing  at  four  in  the  afternoon 
on  each  day. 

On  the  day  of  annual  election  for  vestrymen  and  au- 
ditors, in  any  parish  adopting  this  act,  each  parishioner 
then  rated,  and  having  been  rated  to  the  relief  of  the  poor  intpectort  of 
one  year,  desirous  of  voting,  is  to  meet  at  the  place  ap-  ▼<**«. 
pointed   for  such  election,  then  and  there  to  nominate 
eight  rate-payers  of  the   said  parish,  as  fit  and  proper 
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persons  to  be  inspectors  of  votes ;  four  of  such  eight  to  be 
nominated  by  the  churchwardens,  and  the  other  four  to 
be  nominated  by  the  meeting :  and,  after  such  nomination, 
the  parishioners  are  to  elect  such  parishioners  duly  qua- 
lified as  may  be  there  proposed  for  the  offices  of  vestry- 
men and  auditors;  and  the  chairman  shall,  at  such 
meeting,  declare  the  names  of  the  parishioners  who  have 
been  elected  by  a  majority  of  votes  at  such  meeting. 
The  poll.  Any  five  rate-payers  may  then  and  there,  in  writing  or 

Ballot.  otherwise,  demand  a  poll,  which  shall  be  taken  by  ba&ot, 

each  rate-payer  delivering  to  the  aforesaid  inspectors  two 
folded  papers,  one  of  which  papers  shall  contain  the 
names  of  the  persons  for  whom  such  parishioner  mar 
vote  as  fit  and  proper  to  be  members  ot  the  vestry,  and 
the  other  shall  contain  the  names  of  the  persons  for  whom 
such  may  vote  as  fit  and  proper  to  be  auditors  of  accounts: 
provided  that  each  rate-payer  shall  have  one  vote,  and  no 
more,  for  the  members  of  the  vestry,  and  one  vote,  and  no 
more,  for  the  auditors  of  accounts,  to  be  chosen  in  the 
said  parish. 

This  proviso  is  very  important,  as,  in  parishes  where 
the  act  has  been  adopted,  it  repeals  the  provisions  of  the 
former  Vestry  Act,  by  which,  as  we  before  observed,  the 
right  of  voting  was  transferred  from  persons  to  property. 
Under  this  act,  every  individual  rate-payer  has  an  equal 
voice  in  the  election,  without  reference  to  the  amount  of 
property  on  which  he  may  be  rated. 
Penalties.  t^  duties  of  these  inspectors  are  particularly  specified 

in  the  act,  and  penalties  are  appointed  by  the  act  for 
forging  of  falsifying  any  such  voting  list,  or  obstructing 
the  election,  or  making  an  incorrect  return.11 
Qualification  of  xhe  vestry,  thus  appointed  and  elected,  shall,  when  the 
vestrymen.  ftct  ^^  come  into  fim  operation,  consist  of  resident  house- 
holders, rated  to  the  poor  upon  a  rental  of  not  less  than 
10/.,  in  parishes  not  within  the  metropolitan  police  dis- 
trict, or  city  of  London.  But  in  parishes  within  that 
district  or  city,  or  in  other  parishes  where  there  are  three 
thousand  resident  householders,  the  being  rated  to  the 
poor,  on  a  rental  of  not  less  than  40/.  per  annum,  is  * 
necessary  qualification.1 

The  number  of  vestrymen  are  to  be  proportioned  to  the 

number  of  householders :  thus, — there  are  to  be  twehe 

vestrymen  for  every  parish  in  which  the  number  of  rated 

n^t?eMth° **    nouseno'c'er9  8naN  not  exceed  one  thousand ;  and  tweh* 

twelve,  nor*      other  additional  vestrymen  for  every  parish  in  which  the 

more  than  120, 
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rated  householders  shall  exceed  one  thousand ;  and  twelve 
other  additional  vestrymen  for  every  parish  in  which  the 
number  of  rated  householders  shall  exceed  two  thousand ; 
and  so  on,  at  the  proportion  of  twelve  additional  vestry- 
men for  every  thousand  rated  householders :  provided 
that  in  no  case  the  number  of  vestrymen  shall  exceed  one 
hundred  and  twenty  :  but  in  any  parish  wherein  a  greater 
number  of  vestrymen  are  given  by  special  act  of  parlia- 
ment, than  the  proportions  aforesaid  will  amount  to,  then 
the  number  of  vestrymen  shall  remain  the  same  as  given 
bjr  such  act  of  parliament.  The  rector,  district  rectors,  with  ***  <&*- 
vicar,  perpetual  curate,  and  churchwardens  of  the  said  ®m*n* 
parish,  shall  constitute  a  part  of  the  said  vestry,  and  shall 
vote  therein,  in  addition  to  the  vestrymen  so  as  aforesaid 
elected  under  this  act :  provided  that  no  more  than  one 
such  rector,  or  other  such  minister,  as  aforesaid,  from  any 
one  parish  or  ecclesiastical  district,  as  aforesaid,  shall,  ex 
officio,  be  a  part  of,  or  vote  at,  any  vestry  meeting.k 

At  the  first  election  for  vestrymen,  after  the  adoption 
of  this  act  in  any  parish,  one-third  of  the  then  existing 
vestry,  or  the  nearest  number  thereto,  but  not  exceeding 
the  same,  shall  retire  from  office  (such  portion  to  be  de-  Proportion  of 
termined  by  lot),  and  the  parishioners  duly  qualified  shall  JJ^Jjj*  aTeach 
elect  a  number  of  vestrymen,  equal  to  one-third  of  the  oftheUiree first 
vestry,  to  be  chosen  according  to  the  provisions  of  this  elections  under 
act;  and  on  the  next  ensuing  annual  election  for  vestry-  tncact» 
men,  one-half,  or  as  nearly  as  may  be  one-half  of  the 
remaining  part  of  the  first  aforesaid  vestry,  shall  retire 
from  office  (such  portion  to  be  determined  by  lot),  and  the 
parishioners  duly  qualified  shall  again  elect  a  number  of 
vestrymen  equal  to  one-third  of  the  vestry,  to  be  chosen 
according  to  the  provisions  of  this  act ;  and  on  the  next 
annual  election  for  vestrymen,  the  last  remaining  portion 
of  the  old  vestry  shall  retire  from  office,  and  the  parish- 
ioners duly  qualified  shall  elect  vestrymen,  in  like  manner 
and  number  as  at  the  two  preceding  elections ;  so  as  to 
fill  up  the  vestry  to  the  exact  number  of  vestrymen  pre- 
scribed by  this  act.1 

At  every  subsequent  annual  election,  those  vestrymen  Vestrymen  to 
who  have  been  three  years  in  office  shall  go  out  of  office ;  3^oflc^tfler 
and  the  parishioners  shall  elect,  according  to  the  provi- 
sions of  tnis  act,  other  vestrymen  to  the  number  or  one- 
third  of  the  total  number  of  which  such  vestry  shall 
consist;  as  also  fill  up  any  vacancies  which  may  have 
occurred  from  death  or  other  causes :  provided  that  any, 

*  Sect.  23.  >  Sect  24. 
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Cane  in  tbe 
Queen's  Bench, 
interpreting  tbe 
meaning  of  the 
act  at  to  the  old 
and  the  new 
vestry. 


As  to  divisions 
in  parishes* 


As  to  qualifica. 
lion  of  the  ves- 
trymen. 


As  to  oaths 
prescribed  by  a 
former  local 
act. 


or  all,  of  the  vestrymen  so  going  out  by  rotation  may  be 
immediately  eligible  for  re-election. 

With  regard  to  these  last  provisions,  it  has  been  de- 
termined by  the  Court  of  Queen's  Bench,m— 1.  That 
where  the  act  has  been  adopted  in  a  parish,  there  mast  be 
elected,  at  each  of  the  first  three  annual  elections,  one- 
third  of  the  whole  number  of  which  the  vestry,  chosen 
under  the  act,  is  ultimately  to  consist ;  and  there  must  be 
deducted,  by  lot,  from  the  original  vestry,  at  the  first 
election,  one  third  of  the  number  of  vestrymen  then  ex- 
isting (whatever  the  full  regular  number  of  tbe  original 
vestry  would  be) ;  at  the  second  election,  half  the  number 
of  the  original  vestrymen  then  existing ;  at  the  third  elec- 
tion, all  the  remaining  original  vestrymen. 

2.  A  parish  adopting  the  act  had  previously  been  di- 
vided into  four  districts,  for  the  more  conveniently  col- 
lecting the  rates,  and  this  division  had  been  adopted  for 
taking  the  poll  in  the  election  of  members  of  parliament; 
a  small  part  also  of  the  parish  was  annexed  to  a  part  of 
an  adjoining  parish,  and  separated  from  the  original 
parish  for  ecclesiastical  purposes :  held,  that  the  election 
of  vestrymen  and  auditors  might  be  made  in  one  place  of 
the  parish  only. 

3.  If  a  parish,  adopting  the  act,  be  within  the  metro- 
politan police  district,  or  the  city  of  London,  or  contain 
more  than  three  thousand  resident  householders,  the  quali- 
fication for  vestrymen  is,  that  they  should  be  resident 
householders,  and  should  also  be  rated  to  the  poor  rate  of 
the  parish,  on  an  annual  rental  of  not  less  than  40/.;  bat 
the  rental  may  be  made  up  of  tenements  separately  held, 
and  not  in  the  occupation  of  the  vestrymen. 

4.  The  qualification  must  be  perfect  at  the  time  of  elec- 
tion ;  but  if  unqualified  persons  be  elected,  this  does  not 
avoid  the  election  of  qualified  vestrymen  or  auditors, 
elected  at  the  same  time. 

5.  A  parish  which  adopted  the  act  had  previously  been 
governed  by  a  vestrjr  established  by  a  local  act,  which 
defined  the  qualification  of  a  vestryman,  and  prescribed 
an  oath  to  be  taken  before  any  vestryman  should  be 
capable  of  acting  in  the  execution  of  that  local  act  By 
the  oath,  the  person  swore  to  execute  the  powers  reposed 
in  pursuance  of  the  same,  and  that  he  was  possessed  of 
the  qualification  prescribed  thereby,  which  was  different 
from  that  required  by  1  &  2  Will.  IV.  c.  60.  Held,  that 
this  oath  was  not  to  be  taken  by  the  vestrymen  elected 
under  the  latter  act. 

■  R.  v.  St.  Pancras,  ante. 
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The  vestry  thus  constituted  is  to  exercise  the  powers  Power  and  au- 
and  privileges  held  by  any  vestry  existing  in  such  parish  thority  of  the 
at  the  time  of  the  passing  of  the  act,  and  its  authority  ve8lry' 
may  be  pleaded  in  regard  to  all  parochial  property,  or 
monies  due,  or  holdings,  or  contracts,  or  other  documents 
of  the  like  nature,  formerly  under  the  control  of  the  said 
vestry;  and  all  parish  officers  or  boards  shall  account  to 
them,  in  like  manner  as  they  have  accounted  to  the  said 
vestry.n 

The  number  of  vestrymen  present  who  are  sufficient  to 
constitute  a  quorum  in  each  case,  are  as  follows: — Five,  Number  con- 
where  the  vestry  consists  of  not  less  than  twelve,   nor  stitutioga 
more  than  twenty-three  vestrymen.  quorum. 

Seven,  where  the  vestry  consists  of  not  less  than  twenty- 
four,  nor  more  than  thirty-five  vestrymen. 

Nine,  where  the  vestry  consists  of  thirty-six  vestrymen, 
or  any  number  upwards ;  and  if  acts  done  by  them  are 
confirmed  at  the  next  subsequent  meeting  of  the  vestry, 
they  are  valid  and  binding.0 

In  any  case  in  which  the  vestry  room  of  any  parish,  in  Meetings  not  to 
any  city  or  town,  shall  not  be  sufficiently  large  and  com-  °«  he1<*  in  lhe 
modious  for  any  vestry  meeting,  such  meeting  shall  be  c  uro  * 
held  elsewhere,  within  the  said  parish  or  place,  but  not  in 
the  church  or  chapel  thereof.? 

The  right  of  the  minister  of  the  parish  to  be  the  chair-  Right  of  minit- 
man  in  vestry  is  not  affected  by  this  act;  for  it  is  declared  ***  to  be  chair. 
that  at  every  meeting  of  any  vestry,  in  the  absence  of  the  ma0, 
persons  authorised  by  law  or  custom  to  take  the  chair,  the 
members  present  shall  elect  a  chairman  for  the  occasion 
before  proceeding  to  other  business ;  and  the  person  au- 
thorised by  law  and  custom  to  take  the  chair,  as  we  have 
already  clearly  seen,  is  the  minister. 

The  proceedings  of  the  vestry,  and  the  names  of  the 
vestrymen  attending,  and  also  a  regular  account  of  all 
sums  received  or  expended  on  account  of  parochial  pur- 
poses, and  of  the  matters  for  which  they  have  been  ex- 
pended, are  to  be  entered  in  certain  books  provided  for 
such  purposes,  which  books  are  to  be  open  to  inspection, 
and  copies  or  extracts  may  be  taken  of  or  from  any  thing 
contained  in  them,  without  fee  or  rewards 

The  act  further  provides  that,  in  every  parish  where  it  Auditon. 
is  adopted,  five  rate-payers  shall  be  chosen  as  auditors  of 
accounts.  The  qualification  of  these  auditors  is  the  same 
as  that  of  the  vestrymen,  but  no  person  can  act  as  auditor 
and  vestryman  at  the  same  time,  nor  can  any  one  act  as 
auditor,  who  is  interested  in  any  way,  directly  or  indi- 
»  Sect.  27,  «  Sect.  28.  P  Sect.  29.  '  Sects.  31, 32. 
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rectly,  in  any  contract,  office,  business,  or  employ  for  the 
parish  in  which  he  is  to  serve ;  but  the  various  duties 
appointed  for  these  auditors  do  not  appear  to  call  for  par- 
ticular notice  in  this  work. 
List  of  charities.  The  vestry  is  to  cause,  once  a  year,  a  list  to  be  made 
out  of  all  estates  and  charitable  foundations  in  the  parish, 
under  the  control  of  the  vestry.  Such  list  is  to  contain 
all  particulars  relating  to  such  estates  or  foundations,  aad 
is  to  be  open  to  the  inspection  of  the  rate-payers,  with  the 
accounts,  when  audited,  at  the  office  of  the  vestry  clerk.' 
Nothing  contained  in  the  act  is  to  extend  to  invalidate 
or  avoid  any  ecclesiastical  law  or  constitution  of  the 
Church  of  England,  except  so  far  as  concerns  the  of- 
pointment  of  vestries ;  or  to  destroy  any  rights  or  powers 
of  archbishops,  bishops,  deans,  or  other  clergy,  either  w 
individuals  or  corporate  bodies,  or  in  any  way  to  abridge 
or  control  their  ordinary  jurisdiction  over  any  matter  or 
thing  respecting  the  ministers  thereof. 


Saving  to  eccle- 
siastical juris- 
diction. 


CHAPTER  II. 


OP  UNION  WORKHOUSES,  AND  THE  OFFICE  OF 
CHAPLAINS  THEREIN. 


The  subject  of 
importance  to 
clergy. 


Powers  of  Poor 
Law  Commis* 
sioners. 


The  recent  alteration  of  the  laws  affecting  the  manage- 
ment of  the  poor,  and  the  general  establishment  of  union 
workhouses  throughout  the  country,  has  occasioned  a  new 
office  among  the  clergy  in  the  chaplains  appointed  for  the 
religious  instruction  of  the  pauper  inmates  of  such  houses; 
and  the  subject  is  practically  of  importance,  not  only  to 
those  clergymen  wno  may  be  appointed  to  such  offices, 
but  incidentally  in  a  variety  of  ways  to  the  incumbents  of 
those  parishes  in  which  the  union  workhouses  are  situated. 
The  act  by  which  unions  for  the  maintenance  of  the 
poor  were  established3  provided,  first,  for  the  appointment 
of  the  poor  law  commissioners,  and  authorised  them,  i*t# 
alia,  from  time  to  time  to  make  and  issue  such  rules, 
orders  and  regulations  for  the  government  of  workhouses 
and  the  education  of  the  children  therein,  and  for  carry- 
ing the  act  into  execution  in  all  other  respects,  as  they 
should  think  proper,  and  further  authorised  them,  at  their 


*  Sect.  39. 
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discretion,  to  suspend,  alter,  or  rescind  such  rules,  orders, 
and  regulations/ 

It  was  also  declared  that  no  rules,  orders  or  regula-  Paupers  in 
tions  of  the  commissioners,  nor  any  bye-laws  then  in  wrkbousenot 
force,  or  to  be  thereafter  made,  should  oblige  any  inmate  tenlf  religious 
of  any  workhouse  to  attend  any  religious  service  which  worship  con- 
might  be  celebrated  in  a  mode  contrary  to  the  religious  trary  to  their 
principles  of  such  inmate,  nor  should  authorise  the  educa-  prmcip  **' 
tion  of  any  child  in  such  workhouse  in  any  religious  creed 
other  than  that  professed   by  the  parents  or  surviving 
parent  of  such  child,  and  to  which  such  parents  or  parent 
should  object,  or,  in  the  case  of  an  orphan,  to  which  the 
godfather  or  godmother  of  such  orphan  should  so  object : 
provided  also,  that  it  should  be  lawful  for  any  licensed  children  of 
minister  of  the  religious  persuasion  of  any  inmate  of  such  Dissenters, 
workhouse,  at  all  times  in  the  day,  on  the  request  of  such 
inmate,  to  visit  such  workhouse  for  the  purpose  of  afford- 
ing religious  assistance  to  such  inmate,  and  also  for  the 
purpose  of  instructing  his  chi^l  or  children  in  the  princi- 
ples of  their  religion." 

It  was  also  further  declared  that  the  commissioners  Provisions  of 
might  direct  the  guardians  of  the  union  to  appoint  such  the  act  under 
paid  officers,  with  such  qualifications,  as  the  commissioners  ^vebeeaa8-111 
should  think  proper,  for  superintending  or  assisting  in  the  pointed, 
administration  or  the  relief  and  employment  of  the  poor, 
and  otherwise  carrying  the  provisions  of  the  act  into  exe- 
cution; and  the  commissioners  were  empowered  to  define, 
specify  and  direct  the  execution  of  the  respective  duties 
of  such  officers,  and  the  places  and  limits  within  which 
the  same  should  be  performed,  and  to  direct  the  mode  of 
appointment  and  determine  the  continuance  in  office  and 
the  dismissal  of  such  officers.     And  by  the  interpretation 
clause  of  the  same  act  it  was  declared  that  the  word 
"  officer "  should  be  construed  to  extend,  among  others, 
to  any  clergyman.* 

Upon  these  provisions  of  the  act  it  was  at  first  consi-  Doubts  as  to 
dered  doubtful  whether  the  guardians  were  empowered  to  the  P0^  of 
appoint,  or  the  poor  law  commissioners  to  enforce  the  ap-  c^apl^o*? 
pointment  of  chaplains  in   union  workhouses,  but  this 
question,  as  we  shall  see,  has  since  that  time  been  judi- 
cially determined. 

The  boards  of  guardians  were,  however,  recommended  First  recom- 
by  the  commissioners  to  appoint  a  clergyman  of  the  SS'oamSSs^^ 
Established  Church  as  chaplain  for  the  workhouse;  the  doners  as  to 
commissioners  stating  that  although  it  did  not  appear  in-  appointing 
«  Sect  15.  »  Sect.  19.  *  See  sects.  46  and  109.  chaplains. 
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dispensable  that  a  chaplain  should  be  appointed  in  every 
union  workhouse,  yet  they  recommended  that  in  every 
case  there  should  be  some  person  appointed  and  paid  as 
such,  in  order  that  he  might  acquire  a  right  and  take  the 
responsibility  of  giving  aid  and  instruction  to  the  sick,  and 
of  superintending  the  religious  instruction  of  the  children 
who  were  educated  in  the  workhouse,  and  that  the  incum- 
bent of  the  parish  might  well  undertake  such  duties  at  a 
moderate  stipend;  and  in  a  circular  letter  the  duties  of 
such  a  chaplain  were  generally  defined  to  be  the  superin- 
tendence of  the  moral  and  religious  state  of  the  inmates 
generally,  the  direction  of  the  religious  instruction  of  the 
children,  and  the  administration  of  spiritual  consolation 
and  comfort  to  the  aged,  infirm,  and  sick. 
General  and  It  may  here  be  observed,  that  all  general  rules  made  by 

particular  relet,  the  commissioners  (general  rules  being  such  as  are  di- 
rected to  and  affect  more  than  one  union)  must  be  sub- 
mitted to  one  of  the  secretaries  of  state  in  the  manner 
directed  by  the  act  before  thqy  come  into  operation.  Other 
rules,  affecting  particular  unions,  need  not  be  so  submitted 
in  order  to  give  them  validity ;  and  all  rules,  orders  and 
regulations  from  time  to  time  made  by  the  commissioners 
under  the  authority  of  the  act,  are  declared  to  be  valid 
and  binding,  and  are  to  be  obeyed  and  observed  as  if  they 
were  specifically  made  and  embodied  in  the  act. 

Acting  upon  this  power,  the  commissioners,  at  an  early 
period,  issued  the  following  orders,  to  be  observed  in  one 
of  the  unions  first  formed,  and  intended  to  be  a  direction 
to  others.7 

"  No  person  shall  be  allowed  to  visit  any  pauper  in  the 
workhouse,  except  by  permission  of  the  master  and  sub- 
ject to  such  conditions  and  restrictions  as  the  board  of 
guardians  may  direct :  provided  that  the  interview  shall 
always  take  place  in  the  presence  of  the  master  or  matron, 
and  in  a  room  separate  from  the  other  inmates  of  the 
workhouse,  unless  in  case  of  sickness :  provided  also,  that 
any  licensed  minister  of  the  religious  persuasion  of  any 
inmate  of  such  workhouse,  at  all  times  of  the  day,  on  the 
request  of  such  inmate,  may  visit  such  workhouse  for  the 
purpose  of  affording  religious  assistance  to  such  inmate, 
and  also  at  all  reasonable  times  for  the  purpose  of  in- 
structing his  child  or  children  in  the  principles  of  their 
religion,  such  religious  assistance  and  such  instruction 
being  strictly  confined  to  inmates  who  are  of  the  religions 
persuasion  of  such  licensed  minister,  and  to  the  children 
7  Instructions  of  poor  law  commissioners  to  guardians  of  the  Abingdon  aaisa. 
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of  such  inmates,  and  not  so  as  to  interfere  with  the  good 
order  and  discipline  of  the  other  inmates  of  the  establish- 
ment."* 

Divine  service  shall  be  performed  every  Sunday  in  the  Divine  service 
workhouse,  at  which  all  the  paupers  shall  attend,  except  for  persons  not 
the  sick  and  the  young  children,  and  such  as  are  too  infirm  dl8SCnlere' 
to  do  so;  and  except  also  those  paupers  who  may  object 
so  to  attend  on  account  of  their  professing  religious  prin- 
ciples differing  from  those  of  the  Church  of  England.* 

The  first  or  these  rules  was  in  pursuance  of  that  clause 
of  the  act  which  provided  that  any  licensed  minister  of  the 
religious  persuasion  of  any  inmate  might  visit  the  work- 
houses at  all  times  of  the  day  at  the  request  of  such  inmate, 
to  afford  him  religious  instruction,  and  to  instruct  his  chil- 
dren in  religion.     Questions  as  to  the  effect  of  this  pro-  Definition  and 
vision  were  submitted  to  the  solicitor-general  by  the  guar-  restriction  of  the 
dians  of  the  Dunmow  union,  and  the  following  opinion  gVnlt^min/ster 
was  returned  by  him,  which  confirms  in  substance  the  le-  in  workhouses, 
gality  of  the  above-mentioned  rule  of  the  commissioners 
as  to  this  matter. 

"  I  am  of  opinion  that  any  licensed  minister  may,  upon 
the  request  of  any  inmate  or  inmates  of  the  Dunmow  union 
workhouse,  being  of  the  same  religious  persuasion  as  him- 
self, visit  the  workhouse,  and  there  give  religious  instruc- 
tion, by  reading  or  preaching,  or  offering  up  prayers ;  and 
that  such  instruction  may  be  given,  either  individually  or 
collectively,  to  the  persons  who  have  so  requested  his  as- 
sistance, or  to  any  of  their  children.  It  seems  to  me  quite 
clear  that  the  act  does  not  authorise  him  to  give  any  such 
instruction  to  persons  not  of  his  own  religious  persuasion, 
nor  to  inmates  who  have  not  requested  his  attendance."5 

When  the  recommendations  of  the  commissioners  as  to  Doubts  as  to  the 
the  appointment  of  chaplain  were  generally  attended  to,  it  ?? cessity  of 
became  a  question  whether  it  was  not  requisite  that  some  io^aw^f  chap- 
part  of  the  workhouse  should  be  consecrated  to  sanction  a  lain  and  of 
clergyman  of  the  Established  Church  in  performing  the  workhouse, 
duties  required  to  be  performed  by  the  chaplain ; — whether 
it  was  necessary  that  he  should  be  licensed  thereto  by  the 
diocesan ;  and  whether  the  consent  of  the  incumbent  of  the 
parish  in  which  the  union  was  situate  was  essential ;  and 
whether,  if  the  incumbent  or  curate  of  the  parish  was  the 
chaplain,  a  license  from  the  diocesan  was  still  requisite. — 
Upon  these  questions  the  following  opinion  in  substance 
was  returned  by  Dr.  Addams. 

"  With  the  bishop's  license,  it  is  not  necessary  that  any  Opinion  of  Dr. 

Addams* 

»  The  23rd  article  of  orders  to  be  obsenred  in  workhouse  of  Abingdon  union. 

•  35th  article.  *  Sii  R,  M.  Rolfe,  Solicitor-General,  1838. 
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part  of  the  workhouse  should  be  consecrated  to  sanction  a 
clergyman  of  the  establishment  in  the  performance  of  any 
of  the  duties  required  of  him.  Seeing  that  these  chaplains 
are  required  to  preach,  pray  and  administer  the  Communion 
regularly,  I  am  of  opinion  that  the  chaplains  of  those  work- 
houses are  required  to  perform  divine  service,  and  con- 
sequently that,  strictly  speaking,  the  bishop's  license  is 
necessary.  For,  strictly  speaking,  no  minister  is  autho- 
rised to  serve,  t.  e.  to  perform  divine  service  in  any  diocese, 
without  the  license  of  the  diocesan.  I  think,  strictly  speak- 
ing, that  the  consent  of  the  incumbent,  in  whose  parish  the 
workhouse  is  situate,  is  also  necessary ;  for  as  no  minister 
of  the  establishment  can  officiate,  strictly  speaking,  in  any 
diocese  without  the  license  of  the  diocesan,  so  neither,  in 
strictness,  can  he  in  any  parish  without  the  consent  of  the 
incumbent.  I  think,  too,  that  the  bishop's  license  maybe 
necessary,  in  strictness,  even  though  the  incumbent  or 
curate  of  the  parish  in  which  the  workhouse  is  situate  be 
the  chaplain. 
Power  of  com-  The  power  of  the  commissioners  to  enforce  the  appoint- 
missioners  to  ment  0f  a  chaplain,  where  the  guardians  were  reluctant  to 
con^rmed  by*"*  appoint,  and  contrary  to  their  expressed  opinion,  was  not 
Court  of  fully  acquiesced  in  until  it  was  established  by  the  following 

Queen's  Bench,  case : 

The  commissioners  had  ordered  the  guardians  of  the 
Braintree  union  in  Essex  to  appoint  and  to  report  the  same 
to  them,  with  the  amount  of  salary,  &c,  in  order  that  the 
same  might  be  confirmed  or  disallowed  by  them ;  and  the 
writ  commanded  the  guardians  to  obey  such  order,  or  to 
show  cause  to  the  contrary.  The  return  to  the  writ  stated 
that  the  majority  of  the  inmates  of  the  workhouse  were 
dissenters ;  that  dissenting  ministers  attended  the  work- 
house voluntarily ;  and,  therefore,  that  in  the  exercise  of 
their  judgment  and  discretion,  they  did  not  think  it  neces- 
sary to  appoint  a  chaplain. 

In  support  of  the  return,  it  was  argued,  that  clergymen 
did  not  come  within  the  description  of  officers  under  the 
46th  section ;  and  that  if  there  was  nothing  out  of  that 
section  to  which  the  word  clergyman  in  the  interpretation 
could  apply,  the  court  would  rather  suppose  the  word  in- 
cautiously adopted  than  admit  the  imposition  of  a  ttx 
without  sufficient  words  to  warrant  it;  upon  which  Cole- 
ride,  J.  observes :  "  As  to  the  word  being  introduced  by 
negligence,  it  seems  probable  that  the  office  of  a  clergyman 

c  In  the  case  of  a  new  office,  as  that  of  chaplains  to  workhouses,  when  the 
law  has  to  be  built  up  gradually,  the  insertion  of  the  several  opinions  neatkwed 
in  the  text,  in  the  absence  of  any  positive  tar  $cripta,  may  be  found  uaefaL 
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was  in  contemplation  when  this  act  was  framed,  which 
removes  persons  from  the  neighbourhood  of  their  proper 
spiritual  instructors  to  a  place  where  instruction  may  be 
deficient  under  the  new  state  of  things,  and  where,  if  the 
commissioners  cannot  appoint  a  chaplain,  the  guardians 
cannot." 

It  was  further  urged,  that  it  was  inexpedient  that  this 
power  should  be  exercised  in  London  by  commissioners 
who  personally  knew  nothing  of  the  union,  without  any 
reference  to  the  discretion  of  the  guardians,  who  were  ac- 
quainted with  the  opinions  and  religious  persuasions  of  the 
inmates,  and  that  the  commissioners  might  direct  the  ap- 
pointment of  any  minister,  even  although  his  religious  be- 
lief were  totally  different  from  the  inhabitants;  as,  for 
instance,  that  a  Roman  Catholic  might  be  appointed,  the 
term  clergyman  being  often  applied  to  ministers  of  other 
persuasions  than  that  of  the  Church  of  England. 

Lord  Denman  said,  it  is  true  that  no  provision  is  to  be 
found  in  the  act  in  question  directly  authorising  the  ap- 
pointment of  a  chaplain,  or  even  using  the  word  "  chaplain," 
or  any  word  of  a  similar  import;  but  the  19th  section 
plainly  shows  the  intention  of  the  legislature  that  the  in- 
mates of  the  union  workhouse,  of  whatever  religious  per- 
suasion, should  have  religious  assistance  from  ministers  of 
their  own  persuasion ;  it  shows,  moreover,  that  some  ge- 
neral regulations  for  affording  such  assistance  to  the  inmates 
were  intended,  as  well  as  some  exceptions  and  particular 
regulations  in  favour  of  those  who  dissented,  and  could  not 
conscientiously  reap  the  benefit  of  those  general  regula- 
tions. Then  the  42d  section,  giving  power  to  the  com- 
missioners to  make  rules  and  regulations  for  the  govern- 
ment of  workhouses,  makes  it  further  incumbent  upon 
them  to  carry  iuto  effect  the  intentions  of  the  legislature, 
as  shown  in  the  19th  section.  Neither  were  chaplains  of 
workhouses  unknown  to  the  law ;  for  many  local  acts  of 
parliament  contain  express  provisions  respecting  their  ap- 
pointment. We  have  no  doubt  that  the  religious  instruc- 
tion of  the  inmates  was  intended  to  be  involved  in  the 
management  of  the  workhouse,  and  that  the  legislature 
actually  intended  to  give  a  general  power  to  appoint  chap- 
lains, as  it  found  that  power  existing  in  numerous  parishes 
already.  And  a  peremptory  mandamus  was  consequently 
awarded.*1 

When  by  means  of  different  decisions  the  law,  as  re-  Present  code  of 
garded  union  workhouses,  and  the  appointment  and  duties  rVlc81??  to  ^J 

*  Th$  Quten  v.  Th$  Guardians  of  tht  Poor  of  the  Brawtree  Union,  1  Queen's 
Bench  Reports,  130. 
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of  the  officers,  came  to  be  better  understood,  the  poor  law 
commissioners,  in  pursuance  of  the  authority  given  them 
by  the  act,  rescinded  so  much  of  every  order  before  issued 
by  them  as  related  to  the  government  of  the  workhouse, 
or  to  the  powers  and  duties  of  the  officers  employed  in 
them,  except  only  so  far  as  any  of  such  orders  might  have 
authorised  the  appointment  of  the  then  existing  officers; 
and  in  their  stead  issued  a  number  of  rules  or  articles, 
which,  having  been  approved  as  directed  by  the  act,  have 
consequently  all  the  force  and  effect  of  law.  These,  there- 
fore, constitute  the  code  by  which  union  workhouses  are 
for  the  future  to  be  regulated.  Such  of  them,  therefore, 
as  relate  to  the  chaplain  and  the  religious  instruction  of 
the  paupers  are  here  inserted,  and  are  as  follows : 

Article  22.  The  boys  and  girls  who  are  inmates  of  the 
workhouse  shall,  for  three  of  the  working  hours  at  least 
every  day,  be  respectively  instructed  in  reading,  writing, 
arithmetic  and  the  principles  of  the  Christian  religion ;  and 
such  other  instruction  shall  be  imparted  to  them  as  shall 
fit  them  for  service,  and  train  them  to  habits  of  useful- 
ness, industry,  and  virtue. 

Article  29.  Any  licensed  minister  of  the  religious  per- 
suasion of  any  inmate  of  the  workhouse,  who  shall  at  any- 
time in  the  day,  on  the  request  of  any  inmate,  enter  the 
workhouse  for  the  purpose  of  affording  religious  assistance 
to  him,  or  for  the  purpose  of  instructing  his  child  or  chil- 
dren in  the  principles  of  his  religion,  shall  give  such  assist- 
ance or  instruction,  so  as  not  to  interfere  with  the  good 
order  and  discipline  of  the  other  inmates  of  the  work- 
house ;  and  such  religious  assistance  or  instruction  shall 
be  strictly  confined  to  inmates  who  are  of  the  religious 
persuasion  of  such  minister,  and  to  the  children  of  such 
inmates,  except  in  the  case  in  which  the  board  of  guardians 
may  lawfully  permit  religious  assistance  and  instruction  to 
be  given  to  any  paupers  who  are  Protestant  dissenters  by 
licensed  ministers  who  are  Protestant  dissenters. 

Article  31.  Prayers  shall  be  read  before  breakfast  and 
after  supper  every  day,  and  divine  service  shall  be  per- 
formed every  Sunday  in  the  workhouse  (unless  the  guar- 
dians, with  the  consent  of  the  poor  law  commissioners, 
shall  otherwise  direct),  at  which  all  the  paupers  shall  attend, 
except  the  sick,  persons  of  unsound  mind,  the  young  chil- 
dren, and  such  as  are  too  infirm  to  do  so ;  provided  that 
those  paupers  who  may  object  so  to  attend  on  account  of 
their  professing  religious  principles  differing  from  those  of 
the  Church  of  England,  shall  also  be  exempt  from  such 
attendance. 
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Article  32.  The  guardians  may  make  such  regulations  inmates  in  cer- 
as  they  deem  expedient  to  authorise  any  inmate  of  the  tain  cases  may 
workhouse,  being  a  member  of  the  Established  Church,  church?"*811 
and  not  being  an  able-bodied  female  pauper  having  an 
illegitimate  child,  to  attend  public  worship  at  a  parish 
church  or  chapel,  on  every  Sunday,  Christmas  Day,  and 
Good   Friday,   under  the  control  and  inspection  of  the 
master  or  porter  of  the  workhouse,  or  other  officer. 

Article  33.  The  guardians  may  also  make  such  regula-  Or  if  disinters, 
tions  as  they  deem  expedient  to  authorise  any  inmate  of  the  a  dissenting 
workhouse,  being  a  dissenter  from  the  Established  Church,  chaPel' 
and  not  being  an  able-bodied  female  pauper  having  an  ille- 
gitimate child,  to  attend  public  worship  at  any  dissenting 
chapel  in  the  neighbourhood  of  the  workhouse,  on  every 
Sunday,  Christmas  Day  and  Good  Friday. 

Article  34.  Any  pauper  who  shall  use  profane  language,  Misbehaviour 
or  misbehave  at  prayers  in  the  workhouse,  or  wilfully  dis-  al  PraJer8* 
obey  any  lawful  order  of  any  officer  of  the  workhouse, 
shall  be  deemed  disorderly. 

Article  35.  Any   pauper  repeating  any  of  the  above  Disturbing  in- 
offences  within  seven  days,  or  committing  more  than  one  mates  du"Qg 
of  such  offences,  or  who  shall,  by  word  or  deed,  insult  or  prayers* 
revile  any  officer  of  the  workhouse,  or  who  shall  wilfully 
disturb  the  other  inmates  during  prayers  or  divine  worship, 
shall  be  deemed  refractory. 

Article  56,  provides  for  the  appointment  of  a  visiting  visiting  com- 
committee,  who  are  from  time  to  time  to  give  such  answers  »>ww»  their 
as  the  facts  may  warrant  to  certain  quenes  printed  in  the 
visitors'  book,  kept  in  the  workhouse  for  that  purpose,  and 
to  be  submitted  regularly  to  the  board  of  guardians  at 
their  ordinary  meetings.  Among  these  queries  are  found 
the  following : 

Is  divine  service  regularly  performed  ? 

Are  prayers  regularly  read  ? 

Article  76.  The  following  are  to  be  the  duties  of  the  Specific  duties 
chaplain.  ot  lh«ch*P,ain- 

No.  1.  To  read  prayers  and  preach  a  sermon  to  the  Prayers  and 
paupers,  and  other  inmates  of  the  workhouse,  on  every  PreachlDg* 
Sunday,  unless  the  guardians,  with  the  consent  of  the 
poor  law  commissioners,  shall  otherwise  direct,   and  to 
read  prayers  to  them  on  every  Good  Friday  and  Christmas 
Day. 

No.  2.  To  examine  the  children,  and  catechise  such  as  With  respect  to 
belong  to  the  Church  of  England,  at  least,  once  in  every  ***  chlWrcn' 
month ;  and  to  make  a  record  of  the  same,  and  state  the 
dates  of  his  attendance,  the  general  progress  and  condi- 
tion of  the  children,  and  the  moral  and  religious  state  of 
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the  inmates  generally,  in  a  book  to  be  kept  for  that  pur- 
pose, to  be  laid  before  the  board  of  guardians  at  their  next 
ordinary  meeting,  and  to  be  termed  the  chaplain's  report 
The  sick.  No.  3.  To  visit  the  sick  paupers,  and  to  administer  reli- 

gious consolation  to  them  in  the  workhouse,  when  applied 
to  for  that  purpose  by  the  master  or  matron. 

Article  74.  Among  the  duties  of  the  master  is  the  fol- 
lowing : 
Mister's  duty  in  In  the  absence  of  the  chaplain  to  read  prayers,  or  cause 
reading  prayers,  them  to  be  read  before  breakfast,  and  after  supper,  every 
day  in  the  workhouse ;  unless  the  poor  law  commissioners 
direct  otherwise,  at  which  all  the  paupers  shall  attend, 
except  the  sick,  persons  of  unsound  mind,  young  children, 
and  those  who  are  too  infirm  to  do  so.  Those  who  may 
decline  to  attend  on  account  of  professing  different  opinions 
from  the  Church  of  England  are  to  be  exempted. 


CHAPTER  III. 


OF  DISSENTERS  FROM  THE  ESTABLISHED  CHURCH, 
AND  OF  THE  LAWS  AFFECTING  THEM.* 


The  present  subject  is  one  of  much  importance  to  the 
clergy  in  the  discharge  of  their  parochial  duties.  In  those 
parishes  where  a  portion  of  the  population  dissents  from 
the  doctrine  of  the  Established  Church,  the  dissenting 
ministers  and  their  followers  must  of  necessity,  to  a  con- 
siderable extent,  be  opposed  to  the  clergyman  and  his  con- 
fregation,  in  various  ecclesiastical  matters ;  and  it  is  most 
esirable  for  the  latter  to  know  the  peculiar  rights  and 
privileges  which  belong  to  those  who  are  for  the  most  part 
exempt  from  his  control  and  interference. 

There  are  two  classes  of  persons  not  conforming  to  the 
rites  and  ordinances  of  the  Church  of  England,  who,  in 
times  past,  have  been  very  differently  regarded  by  our  laws; 
Roman  Catholics  and  Protestant  Dissenters :  but  at  pre- 
sent there  is  little  difference  in  their  position,  as  regards 
the  Established  Church. 
History  of  the        At  the  time  when  Blackstone  wrote,  he  seems  almost 
severe  laws        ashamed  of  the  severity  of  those  laws  against  Roman 
against  papists.  Catholics  which  he  had  been  enumerating,  and,  in  conclo- 

»  For  much  of  the  analysis  of  statutes  and  the  cases  mentioned  in  this  chapter 
the  author  is  indebted  to  Mr,  Cure's  recent  edition  of  Steer's  Parish  Law. 
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sion,  appears  to  think  it  necessary  to  enter  into  the  follow- 
ing apology.5 

This,  he  says,  is  a  short  summary  of  the  laws  against  the 
papists.  Of  which  the  president  Montesquieu  observes, 
that  they  are  so  rigorous,  though  not  professedly  of  the 
sanguinary  kind,  that  they  do  all  the  hurt  that  can  possibly 
be  done  in  cold  blood.  But  in  answer  to  this  it  may  be 
observed  (what  foreigners,  who  only  judge  front  our  statute- 
book,  are  not  fully  apprised  of),  that  these  laws  are  seldom 
exerted  to  their  utmost  rigour ;  and  indeed,  if  they  were, 
it  would  be  very  difficult  to  excuse  them.  For  they  are 
rather  to  be  accounted  for  from  their  history,  and  the 
urgency  of  the  times  which  produced  them,  than  to  be  ap- 
proved (upon  a  cool  review)  as  a  standing  system  of  law. 
The  restless  machinations  of  the  Jesuits  during  the  reign 
of  Elizabeth,  the  turbulence  and  uneasiness  of  the  papists 
under  the  new  religious  establishment,  and  the  boldness  of 
their  hopes  and  wishes  for  the  succession  of  the  Queen  of 
Scots,  oDliged  the  parliament  to  counteract  so  dangerous 
a  spirit,  bylaws  of  a  great,  and  then  perhaps  necessary, 
severity.  The  powder  treason,  in  the  succeeding  reign, 
struck  a  panic  into  James  I.,  which  operated  in  different 
ways  :  it  occasioned  the  enacting  of  new  laws  against  the 
papists,  but  deterred  him  from  putting  them  in  execution. 
The  intrigues  of  Queen  Henrietta  in  the  reign  of  Charles  I., 
the  prospect  of  a  popish  successor  in  that  of  Charles  II., 
the  assassination  plot  in  the  reign  of  King  William,  and 
the  avowed  claim  of  a  popish  pretender  to  the  crown,  in 
that  and  subsequent  reigns,  will  account  for  the  extension 
of  these  penalties  at  those  several  periods  of  our  history. 
But  if  a  time  should  ever  arrive  (and  perhaps  it  is  not  very 
distant)  when  all  fears  of  a  pretender  shall  have  vanished, 
and  the  power  and  influence  of  the  pope  shall  become 
feeble,  ridiculous  and  despicable,  not  only  in  England,  but 
in  every  kingdom  of  Europe,  it  probably  would  not  then 
be  amiss  to  review  and  soften  tnese  rigorous  edicts ;  at 
least,  till  the  civil  principles  of  the  Roman  Catholics  called 
again  upon  the  legislature  to  renew  them ;  for  it  ought  not 
to  be  left  in  the  Dreast  of  every  merciless  bigot,  to  drag 
down  the  vengeance  of  these  occasional  laws  upon  in- 
offensive though  mistaken  subjects,  in  opposition  to  the 
lenient  inclinations  of  the  civil  magistrate,  and  to  the  de- 
struction of  every  principle  of  toleration  and  religious 
liberty. 

The  time  contemplated  in  this  passage,  when  the  fears  Romtn  Ct- 
of  a  pretender  shall  have  vanished,  has  long  since  arrived,  tholics  wempi 
b  4  Bit.  Com.  66. 
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from  civil  dis-    though  the  power  and  influence  of  the  pope,  if  not  in  Eag- 
abilities.  land,  yet  in  most  of  the  kingdoms  of  Europe,  has  become 

stronger  rather  than  more  despicable  since  that  time.  All 
those  laws  enumerated  by  Blackstone,  and  which  called 
for  an  apology  from  him,  and  for  the  reprobation  of  Mon- 
tesquieu, have  been  now  repealed.0  The  laws,  therefore, 
which  formerly  affected  them,  are  now  become  matter  of 
history ;  antl  it  may  be  sufficient  here  to  state,  that,  by  a 
succession  of  enactments,  Roman  Catholics  have  been  re- 
lieved from  all  civil  disabilities,  and  are  in  the  same  position 
as  other  subjects  in  all  civil  matters ;  and  that,  upon  taking 
and  subscribing  certain  oaths,  they  are  eligible  to  all  cml 
offices  and  employments,  except  those  of  regent,  lord  chan- 
cellor, lord  keeper,  or  commissioner  of  the  great  seal,  lord 
lieutenant  of  Ireland,  or  high  commissioner  of  the  general 
assembly  of  Scotland/ 

Thus,  they  enjoy  equal  privileges  and  toleration  with 
How  affected  as  other  Protestant  subjects,  in  all  civil  matters.  But  while 
to  matters  eccie-  equal  rights  and  privileges  with  the  other  Protestant  sub- 
siastica .  .    te  jjave  |)een  auowe(j  them  in  all  civil  matters,  it  would 

have  been  unreasonable  to  have  allowed  them  to  interfere 
in  those  matters  which  affect  our  ecclesiastical  establish- 
ment. Blackstone  says,  in  speaking  of  them  in  his  time, 
that  while  they  acknowledged  a  foreign  power,  superior  to 
the  sovereignty  of  the  kingdom,  they  cannot  complain  if 
the  laws  of  that  kingdom  will  not  treat  them  upon  the 
footing  of  good  subjects.  It  is  impossible  to  overlook  the 
truth  of  this  remark  as  it  bears  upon  matters  ecclesiastical, 
in  which  they  are  especially  bound  to  obey  a  foreign  supe- 
rior; for  in  this  respect  they  differ  from  Protestant  dis- 
senters, who  are  content  to  deny  the  authority  of  our  eccle- 
siastical persons  or  officers,  without  looking  to  a  foreign 
authority  for  their  guidance. 
Restrictions  The  restrictions  to  which  they  are  still  subjected,  as  to 

under  whicl»       matters  ecclesiastical,  may  be  considered  as  of  two  kinds, 
iey are  pa     .  grg^  ^oge  wj1jc{1  restrain  them  from  interference  with  the 
Established  Church ;  and,  second,  those  by  which  the  ex- 
ercise of  their  own  religion  is  restrained. 
As  to  inter-  Accordingly,  the  act  by  which  they  are  relieved  from 

ference  with  the  civil  disabilities  does  not  extend  to  authorise  or  empower 
Church!hed        t^em  to  P^sa*  to  any  living :  in  which  respect  they  are 
under  the  disability  before  alluded  to  in  speaking  01  ad- 
vowsons ;  nor  does  it  empower  them,  being  members  of  any 
lay  corporation,  to  give  any  vote  at  or  in  any  manner  to 
As  to  rights  of  join  in  the  election,  presentation  or  appointment  of  any 
patronage.         person  to  any  ecclesiastical  benefice  whatsoever,  or  any 
c  See  7  &  8  Vict.  c.  102.  «.  lOGeo,  4,c.7. 
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office  or  place  connected  with  or  belonging  to  the  Church 
of  England  and  Ireland,  or  the  Church  of  Scotland,  which 
may  be  in  the  patronage  of  such  lay  corporation.  Neither 
are  they  by  that  act  enabled  to  hold  any  office  in  or  be- 
longing to  the  Church  of  England  or  Ireland,  or  the  Church 
of  Scotland,  or  in  any  ecclesiastical  court,  or  in  any  court 
belonging  to  any  ecclesiastical  foundation ;  or  any  office 
or  place  whatever  in  or  belonging  to  the  universities ;  or  in 
colleges  or  halls  of  the  universities ;  or  the  Colleges  of  Eton, 
Westminster,  or  Winchester;  or  any  college  or  school 
within  this  realm.  Neither  does  the  act  repeal  or  interfere 
with  any  local  statute,  ordinance  or  rule,  established  by 
competent  authority,  within  any  university,  college,  hall  or 
school,  by  which  Roman  Catholics  are  prevented  from  being 
admitted  thereto,or  from  residing  or  taking  degrees  therein/ 

The  effect  of  the  statutes  of  the  University  of  Oxford  is,  The  universities, 
that  no  Roman  Catholic  could  be  admitted  even  as  an 
undergraduate,  so  as  to  profit  in  any  manner  from  the  in- 
struction offered  by  the  university ;  as  ^,he  declaration  of 
orthodoxy  is  there  required  at  the  time  of  matriculation. 
The  effect  of  the  statutes  of  the  University  of  Cambridge  is, 
that  no  Roman  Catholic  could  be  admitted  to  take  his 
degree  there,  although  he  might  have  been  admitted  and 
resided  there  as  an  undergraduate.  In  neither  of  the  uni- 
versities are  the  fellowships,  or  any  of  the  endowments, 
either  of  the  university  or  of  the  several  colleges,  open  to 
them. 

Neither  does  the  act  enable  any  person,  otherwise  than  Presentation  to 
as  he  was  by  law  enabled  before  the  passing  thereof,  to  benefices, 
exercise   any  right  of  presentation  to  any  ecclesiastical 
benefice,  nor  does  it  extend   to  repeal,  vary  or  alter  in 
any  manner  the  laws  then  in  force,  in  respect  to  the  right 
of  presentation  to  any  ecclesiastical  benefice. 

By  the  laws,  therefore,  which  were  at  that  time,  and 
which  are  consequently  now  in  force,  Roman  Catholics  are 
disabled  from  presenting  to  any  benefice,  and  every  pre- 
sentation made  by  them  is  wholly  void  to  all  intents  and 
purposes ;  and  lest  this  enactment  should,  as  indeed  it 
easily  might  be,  evaded,  it  is  declared f  that  every  grant 
made  of  any  advowson,  or  right  of  presentation,  collation,  * 
nomination  or  donation  to  any  benefice,  by  any  person 
professing  the  Roman  Catholic  religion,  or  by  any  mort- 
gagee, or  trustee  of  such  person,  shall  in  the  same  manner 
be  null  and  void,  unless  it  be  for  valuable  consideration  to 
a  Protestant  purchaser. 

•  10  Geo.  4,  Q.  7.  *  11  Geo.  2,  c.  17,  s.  6. 
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Such  presentations  to  benefices  as  devolve  upon,  and  the 
right  to  which  becomes  exciseable  by  Roman  Catholics, 
are  given  to  the  chancellor  and  scholars  of  the  Universi- 
ties of  Oxford  and  Cambridge ;  and  by  arrangement  be- 
tween those  bodies,  the  presentation  to  all  such  livings  as 
are  situated  south  of  the  Trent  belong  to  Oxford,  and 
those  situated  to  the  north  of  that  river  belong  to  Cam- 
bridge.8 

By  the  same  statute  the  trustees  of  Roman  Catholics 
are  alike  disabled  from  presenting,  which  we  have  already 
seen  they  are  more  fully  prevented  from  doing  by  succeed- 
ing statutes ;  and  not  only  would  presentations  made  by 
them  be  void,  but  by  presenting  without  giving  notice  to 
the  Vice-Chancellor  of  the  University  to  whom  the  pre- 
sentation shall  belong,  within  three  months  after  the  avoid- 
ance, they  become  liable  to  a  penalty  of  five  hundred 
pounds. 

Where  any  right  of  presentation  to  any  ecclesiastical 
benefice  shall  belong  to  any  office  in  the  gift  or  appoint- 
ment of  the  crown,  which  office  shall  be  held  by  a  Roman 
Catholic,  the  right  of  presentation  shall  devolve  upon  and 
be  exercised  by  the  Archbishop  of  Canterbury  for  the  time 
being.u 

No  Roman  Catholic  is  allowed,  directly  or  indirectly,  to 
advise  the  crown,  or  the  regent,  or  the  lord  lieutenant,  or 
lord  deputy,  or  other  chief  governor  of  Ireland,  touching 
or  concerning  any   appointment  to,  or  disposal  of  any 
office  or  preferment  in  the  Church  of  England  or  Ireland, 
or  in  the  Church  of  Scotland ;  and  any  person  so  offend- 
ing is  guilty  of  a  high  misdemeanor,  and  disabled  from 
ever  holding  any  office,  civil  or  military,  under  the  crown.' 
Restrictions  as        Roman  Catholics  are  further  restrained  in  the  exercise 
to  the  exercise     of  their  own  religion,  and  in  several  matters  appertaining 
of  their  own       thereto,  which  might  interfere  with,  and  directly  or  indi- 
re  lglon*  rectly  be  injurious  to,  the  Church  of  England.     For  this 

reason  they  are  restricted  from  making  open  show  and 
parade  of  their  religion,  and  from  assuming  openly  fcr 
their  ecclesiastical  offices,  such  titles  and  dignities  as  might 
seem  to  place  their  religion  in  a  position  of  rivalry  to  the 
Established  Church.  Thus  the  stat.  10  Geb.  IV.  c.  7, 
after  reciting  that  the  right  and  title  of  archbishops  to  their 
respective  provinces,  of  bishops  to  their  sees,  and  of  deaB$ 
to  their  deaneries,  as  well  in  England  as  in  Ireland,  have 
been  settled  and  established  by  law,  enacts,  that  if  any 
person,  other  than  the  person  thereto  authorised  by  lav, 

*  1  Will.  &  Mary,  sess.  1,  c.  26 :  Cruise's  Dig.  tit  Ad?owson,  and  see  m*. 

*  Ibid.  s.  24.  »  Ibid. 
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shall  assume,  or  use,  the  name,  style,  or  title  of  archbishop 
of  any  province,  bishop  of  any  bishopric,  or  dean  of  any 
deanery  in  England  or  Ireland,  he  shall  for  every  such 
offence  forfeit  and  pay  the  sum  of  one  hundred  pounds. 

If  any  person,  holding  any  judicial  or  civil  corporate 
office,  shall  be  present  at  any  place  or  public  meeting  for 
religious  worship  in  England  or  in  Ireland  other  than  that 
of  the  united  Church  of  England  and  Ireland;  or  in  Scot- 
land, other  than  that  of  the  Church  of  Scotland ;  in  the 
robe,  gown  or  other  peculiar  habit  of  his  office,  or  attend 
with  the  ensign  or  insignia,  or  any  part  thereof,  of  or  be- 
longing to  such  his  office,  such  person  shall,  upon  con- 
viction, forfeit  such  office,  and  pay  for  every  such  offence 
the  sum  of  one  hundred  pounds.-1 

And  if  any  Roman  Catholic  ecclesiastic,  or  any  member 
of  any  of  their  orders,  communities,  or  societies,  shall  ex- 
ercise any  of  the  rites  or  ceremonies  of  the  Roman  Ca- 
tholic religion,  or  wear  the  habits  of  his  order,  save  within 
the  usual  places  of  worship  of  the  Roman  Catholic  religion, 
or  in  private  houses,  such  ecclesiastic  or  other  person 
shall,  upon  conviction,  forfeit  for  every  such  offence  the 
sum  of  fifty  pounds.k 

Again,  tbeir  religious  orders,  whose  especial  business  and  Their  religious 
duty  it  is  to  make  proselytes  to  their  own  form  of  religion,  0ItJer1, 
are  suppressed,  or  only  allowed  to  reside  here  under  certain 
restrictions.  The  28th  section  of  the  same  statute  enacts, 
that  every  Jesuit,  and  every  member  of  any  other  religious 
order  of  the  Church  of  Rome,  bound  by  monastic  vows, 
being  within  the  united  kingdom,  shall,  within  six  months 
after  the  commencement  of  the  act,  deliver  to  the  clerk  of 
the  peace,  or  his  deputy  for  the  county  wherein  he  resides, 
a  statement  of  which  the  form  is  given,  and  which  con- 
tains the  date  of  the  time  of  the  registry,  the  name  and 
age  of  the  party,  his  place  of  birth,  the  order,  &c.  to  which 
he  belongs,  the  name  and  usual  place  of  residence  of  the 
next  immediate  superior  of  the  order,  and  the  usual  place 
of  his  residence.  This  statement  is  to  be  registered  by  the 
clerk  of  the  peace,  or  his  deputy,  and  a  copy  of  it  is  to  be 
forthwith  transmitted  by  him  to  the  chief  secretary  of  the 
lord  lieutenant,  or  other  chief  governor  of  Ireland,  if  the 
party  resides  in  Ireland  ;  or  if  in  Great  Britain,  to  one  of 
the  principal  secretaries  of  state.  And  if  any  such  person 
shall  omit  so  to  do,  he  shall  forfeit  to  the  crown  for  every 
calendar  month,  during  which  he  shall  remain  in  the 
united  kingdom,  the  sum  of  fifty  pounds.1 


)  10  Geo.  4,  c.  7,  s.  25.  k  SecU  26.  «  Sect.  28. 
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Licenses  to 


If  any  Jesuit,  or  member  of  such  religious  order  as  be- 
fore mentioned,  shall  come  into  this  realm,  he  shall  be 
deemed  guilty  of  a  misdemeanor,  and  being  convicted 
thereof,  shall  be  banished  from  the  united  kingdom  for  the 
term  of  his  natural  life."1 

But  every  natural  born  subject,  being  at  the  time  of 
passing  of  the  act  a  Jesuit,  or  a  member  of  such  religi- 
ous order  as  aforesaid,  and  being  at  such  time  out  of  the 
realm,  may  return  here ;  provided  that  upon  his  return,  or 
within  six  calendar  months  after  so  returning,  he  delivers 
such  statement  as  before  mentioned  to  the  clerk  of  the 
peace  of  the  place  or  county  where  he  resides,  or  to  his 
deputy,  for  the  purpose  of  being  so  registered,  and  trans- 
mitted as  before  mentioned ;  and  in  case  of  his  neglect  or 
refusal  so  to  do,  he  shall  forfeit  for  every  calendar  month, 
while  he  remains  in  the  kingdom  without  having  delivered 
such  notice,  the  sum  of  fifty  pounds." 

The  principal  secretaries  of  state  may,  nevertheless, 
reside  may  be  grant  licenses  to  Jesuits,  and  such  persons  as  before  men- 
granted  to  them.  tioned,  to  come  into  the  kingdom  for  any  such  space  of  time 
as  they  may  think  proper,  not  exceeding  six  calendar 
months,  and  they  may  also  revoke  such  licenses  at  any 
time  they  may  think  proper ;  and  any  person  whose  term 
of  license  has  expired,  or  whose  license  has  been  revoked, 
and  not  departing  within  twenty  days,  is  deemed  guilty  of 
a  misdemeanor,  and  being  convicted  thereof,  may  be 
banished  the  kingdom  for  the  term  of  his  natural  life. 

An  account  01  all  such  licenses  as  have  been  granted 
during  the  twelve  months  next  preceding  is  to  be  annually 
laid  before  parliament. 

If  any  Jesuit,  or  member  of  a  religious  order,  should 
admit  any  person  to  become  a  regular  ecclesiastic,  or 
member  of  a  religious  order,  or  should  aid  and  consent 
thereto,  or  should  administer  or  cause  to  be  administered 
any  oath,  vow,  &c,  intended  to  bind  the  person  taking  the 
same,  to  the  rules  of  any  such  religious  order,  he  is  to  be 
deemed  guilty  of  a  misdemeanor ;  and  in  Scotland  is  to  be 
punished  by  fine  and  imprisonment.  And  any  person  so 
admitted,  or  becoming  a  Jesuit,  or  member  of  such  religi- 
ous order  as  aforesaid,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  banished  the  kingdom  for  the  term  of  his 
natural  life.0 

And  if  any  person  thus  ordered  to  be  banished  shall  not 
depart  the  kingdom  within  thirty  days  after  the  pronoent- 
ing  such  order,  it  shall  be  lawful  for  her  majesty  to  order 


Penalty  on 
admitting  to 
their  order. 


Sect.  29. 


■  Sect.  30. 


*  Sects.  33,  34. 
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such  person  to  be  conveyed  to  such  place,  as  with  the  ad- 
vice of  her  privy  council  she  shall  direct.  And  any 
offender  so  sentenced,  and  ordered  to  be  banished  as  afore- 
said, who  shall  after  the  end  of  three  calendar  months, 
from  the  time  such  order  shall  have  been  pronounced,  be 
at  large  in  any  part  of  the  united  kingdom  without  some 
lawful  cause,  on  being  thereof  lawfully  convicted,  shall  be 
transported  to  such  place  as  her  majesty  shall  appoint  for 
the  term  of  his  natural  life.p 

Nothing  in  the  act  extends  in  any  manner  to  affect  any  Females  ex- 
religious  society  of  females,  nor  in  any  manner  to  affect  °«Pted' 
the  statute  5  Geo.  IV.  c.  25,  which  provides  for  the  burial  of 
persons  dissenting  from  the  Established  Church  in  Ireland, 
and  which  has  been  before  mentioned  under  the  subject  of 
burials. 

All  penalties  imposed  by  the  act  are  to  be  recovered  as 
a  debt  due  to  the  crown,  by  information,  to  be  filed  by  the 
attorney-general  for  England  or  Ireland,  as  the  case  may 
be,  in  the  Exchequer  Courts  of  England  or  Ireland,  or  in 
the  name  of  the  advocate-general  in  the  Court  of  Exche- 
quer in  Scotland.** 

In  speaking  of  Protestant  dissenters  from  the  Church  Protestant  dis- 
of  England,  we  follow  the  same  course  as  in  speaking  of  S€nlers« 
Roman  Catholics ;  and  avoid  altogether  the  entering  into 
those  civil  disabilities,  to  which,  in  former  times,  they 
have  been  subjected,  but  which  now  no  longer  exist. 
And,  at  the  present  day,  it  may  be  stated  generally  that, 
in  their  civil  rights  and  capacities,  dissenters  from  the 
established  religion  are  upon  precisely  the  same  footing 
as  all  other  subjects  of  the  realm. 

It  has  been  frequently  declared  in  the  senate,  and  from 
the  judgment  seat,  that  Christianity  is  part  and  parcel  of 
the  law  of  the  land/  But  this  proposition  has  no  refer- 
ence to  any  individual  creed,  nor  does  it  embrace  any 
particular  system  of  worship  to  the  exclusion  of  all  others. 
The  Christianity  here  represented  as  interwoven  with  the 
constitution  is  the  comprehensive  scheme  of  moral  disci- 
pline and  improvement,  enforced  by  the  belief  of  an  ac- 
countability hereafter,  for  the  promulgation  and  support 
of  which  the  state  exerts  its  vigilance  and  pledges  its 
authority.8 

For  several  centuries  after  the  Christian  religion  had  Origin  of  sec* 
been  established  in  Great  Britain,  no  division  among  its  l«"*ni8in' 
followers  into  separate  sects  existed  ;  and  the  law,  there- 

P  Sects.  35,  36.  i  Sect.  38. 

r  R,  v.  Taylor,  3  Keb.  607  ;  R.  v.  Wools  ton  1 2  Stran,  834. 

•  Steer's  Ptrish  Ltw,  174. 
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fore,  knew  nothing  of  different  denominations ;  but  when 
a  spirit  of  inquiry  led  to  a  conviction  that  the  dogmas  and 
practices  of  Popery  were  not  warranted  by  the  sacred 
volume,  from  whence  they  were  professedly  drawn,  and 
the  eye  of  patriotism  saw  they  were  equally  inimical  to 
civil  liberty,   a   new  system  was  formed,  to  which  the 
patronage  of  the  state   was  transferred  ;   and  the  faith 
which  had  so  long  predominated  was  abandoned  and  pro- 
scribed.    It  was  tnen  that  the  statute-book  began  to  teem 
with  penal  enactments  and  civil  disabilities,  in  restraint  of 
the  liberty  of  conscience ;  some  of  them,  doubtless,  expe- 
dient for  the  safety  of  the  government,  and  the  triumnh 
of  the  reformed  Church  ;  pernaps,  also,  provoked  by  the 
machinations  of  those  against  whom  they  were  directed: 
but  others,  originating  in  an  overweening  self-confidence, 
which,  having  asserted  the  right  of  private  judgment  for 
itself,  denied  it  to  others,  because,  as  it  was  practically 
alleged,  all  others  must  come  to  the  same  conclusions,  or, 
at  least,  ought  to  do  so  ;  and,  therefore,  it  was  either  un- 
necessary or  dangerous  to  allow  them  the  exercise  of  this 
privilege.    The  futility  of  attempts  to  force  the  consciences 
of  men,  and  the  vindication  of  the  law  of  the  land  from 
this  imputation,  in  contradistinction  to  the  statute-lair, 
cannot  be  more  eloquently  expressed  than  by  Lord  Mans- 
field, when  delivering  his  judgment  in  the  House  of  Lords, 
upon  the  auestion,  whether  a  person  elected  to  a  corporate 
office  might  plead,  in  excuse  of  the  fine  for  refusing  to 
serve,  that  he  was  a  dissenter,  and  could  not  conscien- 
tiously take  the  statement  as  required  by  the  statute.1 
General  manncr      And  this  judgment  of  Lord  Mansfield,  which  is  above 
in  which  non-     alluded  to,  seems  to  be  the  standard  to  which,  in  subse- 
C0Df^itt "      (luent  times,  all  lawyers  have  appealed,  as  showing  the 
law*.       y  °UF  true>  'ega'>  and> at  tQe  sarne  time,  the  enlightened  principles 


In  civil  matters,  upon  which  dissenters  are  to  be  treated. 

"  Conscience,"  he  says,  "  is  not  controllable  by  human 
laws;  nor  amenable  to  human  tribunals.  Persecution, or 
attempts  to  force  conscience,  will  never  produce  convic- 
tion 5  and  are  only  calculated  to  make  hypocrites  or  mar- 
tyrs. My  lords,  there  never  was  a  single  instance,  from 
the  Saxon  times  down  to  our  own,  in  which  a  man  was 
ever  punished  for  erroneous  opinions,  concerning  rites,  or 
modes  of  worship,  but  upon  some  positive  law.  The 
common  law  of  England,  which  is  only  common  reason  or 
usage,  knows  of  no  prosecution  for  mere  opinions.    For 

1  See  Appendix  to  Furneaux's  Letters  to  Mr.  Justice  Blackstooe,  second  edi- 
tion. Steer's  Parish  Law,  174.  The  case  alluded  to  is  Alien  Emm  ?.  Cfe»- 
btrlain  of  London,  in  1762.     6  Bro.  P.  C.  181. 
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atheism,  blasphemy,  and  reviling  the  Christian  religion, 
there  have  been  instances  of  persons  prosecuted  and 
punished  upon  the  common  law  ;  but  bare  non-conformity 
is  no  sin  by  the  common  law  :  and  all  positive  laws,  in- 
flicting any  pains  or  penalties  for  non-conformity  to  the 
established  rites  and  modes,  are  repealed  by  the  act  of 
toleration ;  and  dissenters  are  thereby  exempted  from  all 
ecclesiastical  censures.  What  bloodshed  and  confusion 
have  been  occasioned,  from  the  reign  of  Henry  IV.,  when 
the  first  penal  statutes  were  enacted,  down  to  the  revolu- 
tion in  this  kingdom,  by  laws  made  to  force  conscience. 
There  is  nothing  certainly  more  unreasonable,  more  incon- 
sistent with  the  rights  of  human  nature,  more  contrary  to 
the  spirit  and'  precepts  of  the  Christian  religion,  more 
iniquitous  and  unjust,  more  impolitic,  than  persecution. 
It  is  against  natural  religion,  revealed  religion,  and  sound 
policy.  Sad  experience,  and  a  large  mind,  taught  that 
great  man,  the  president  De  Thou,  this  doctrine;  let  any 
man  read  the  many  admirable  things  which,  though  a 
Papist,  he  hath  dared  to  advance  upon  the  subject,  in  the 
dedication  of  his  history  to  Henry  IV.  of  France  (which  I 
never  read  without  rapture);  and  he  will  be  fully  con- 
vinced, not  only  how  cruel,  but  how  impolitic  it  is  to  per- 
secute for  religious  opinions.  As  a  subject  of  Great 
Britain,  I  should  not  have  been  sorry  if  France  had  con- 
tinued to  cherish  the  Jesuits,  and  to  persecute  the  Hugue- 
nots. There  was  no  occasion  to  revoke  the  edict  of  Nantz ; 
the  Jesuits  needed  only  to  have  advised  a  plan  similar  to 
what  is  contended  for  in  the  present  case ;  make  a  law  to 
render  them  incapable  of  office ;  make  another  to  punish 
them  for  not  serving.  If  they  accept,  punish  them ;  if 
they  refuse,  punish  them ;  if  they  say  yes,  punish  them ; 
if  they  say  no,  punish  them.  My  lords,  this  is  a  most 
exquisite  dilemma,  from  which  there  is  no  escaping ;  it  is 
a  trap  a  man  cannot  get  out  of;  it  is  as  bad  persecution 
as  that  of  Procrustes  :  if  they  are  too  short,  stretch  them ; 
if  they  are  too  long,  lop  them."u 

To  the  principles  contained  in  this  judgment  may  be 
added  the  following  opinion  of  Mr.  Justice  Blackstone. 
The  sin  of  schism,  he  says,  as  such,  is  by  no  means  the. 
object  of  temporal  coercion  and  punishment.  If,  through 
weakness  of  intellect,  through  misdirected  piety,  through 
perverseness  and  acerbity  of  temper,  or  (which  is  often 
the  case)  through  a  prospect  of  secular  advantage  in 
herding  with  a  party,  men  quarrel  with  the  ecclesiastical 

"  See  this  judgment  more  fully,  6  Bro.  P.  C.  181 .  And  also  2  Burn's  B.  L. 
217.  * 
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establishment,  the  civil  magistrate  has  nothing  to  do  with 
it ;  unless  their  tenets  and  practice  are  such  as  threaten 
ruin  or  disturbance  to  the  state.  He  is  bound,  indeed,  to 
protect  the  established  Church  :  and,  if  this  can  be  better 
effected,  by  admitting  none  but  its  genuine  members  to 
offices  of  trust  and  emolument,  he  is  certainly  at  liberty 
so  to  do :  the  disposal  of  offices  being  matter  of  favour 
and  discretion.  But  this  point  being  once  secured,  all 
persecution  for  diversity  of  opinions,  however  ridiculous 
or  absurd  they  may  be,  is  contrary  to  every  principle  of 
sound  policy,  and  civil  freedom.  The  names  and  subordi- 
nation of  the  clergy,  the  posture  of  devotion,  the  materials 
and  colour  of  the  minister's  garment,  the  joining  in  a 
known  or  an  unknown  form  of  prayer,  and  other  matters 
of  the  same  kind,  must  be  left  to  the  option  of  every  man's 
private  judgment.* 

The  admission  of  none  but  genuine  members  of  the 
Church  of  England  to  offices  of  trust  and  emolument, 
which,  in  the  above  passage,  is  spoken  of  with  a  rather 
doubtful  approbation,  by  Mr.  Justice  Blackstone,  and 
which  was  the  occasion  of  the  above  judgment  or  expressed 
opinion  of  Lord  Mansfield,  has,  since  the  time  of  those 
lawyers,  undergone  a  complete  alteration  :  and  such  a 
mode,  if  ever  it  could  have  been  effectual  to  protect  the 
established  religion,  is  abolished  by  the  effect  of  the 
statute  5  Geo.  IV.  c.  17. 
In  ecclesiastical  And  not  only  are  Protestant  dissenters  exempt  from 
matters.  anv  disability,  in  matters  of  a  civil  nature,  but  also  in 

other  matters,  which  are  more  peculiarly  of  ecclesiastical 
cognisance,  they  are  placed  under  no  other  restrictions, 
than  such  as  are  imposed  on  members  of  the  Established 
Church. 

Thus  it  is,  as  has  been  already  shown,  in  the  important 
subject  of  baptisms,  of  marriages,  and  of  burials;  for 
those  who  are  baptised  by  dissenters,  so  long  as  certain 
forms  are  observed,  are  held  to  be  validly  and  sufficiently 
baptised,  and  to  be  entitled  to  all  the  privileges  of  baptised 

f>ersons.  So  marriages  between  dissenters  may  be  so* 
emnised  without  the  intervention  of  a  clergyman,  or  any 
resort  to  a  church  or  chapel  of  the  Established  Church* 
And  all  Christians,  without  distinction,  so  long  only  as 
they  have  been  sufficiently  baptised,  are  entitled  to  burial 
in  the  churchyard  of  their  parish  church;  and  even  to 
have  the  funeral  service  performed  by  a  clergyman  of 
that  Church  of  England,  from  the  doctrines  of  which  they 
have  dissented  white  living.* 
«  4  Black.  Comro,  62.     7  See  Kemp  v.  Wicket,  and  Mttin  y.  Escoit,  ante, 
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And,  in  fact,  the  principle  upon  which  Protestant  diss-  Tta  law  spe- 

senters  are  now  treated,  as  to  all  civil  matters,  by  our  Sill*?1!!!!!!  U 
,  ,  ,     '  .  . >      J  meet  ine  case  ol 

laws,  can  no  longer  be  properly  termed  toleration,  ror  disseoicrs. 
with  so  much  favour  are  they  regarded,  that  where  any 
sect  of  dissenters  have  voluntarily,  and  by  their  own  pecu- 
liar opinions  and  regulations,  put  themselves  out  of  the 
ordinary  protection  of  the  law,  the  law  has  been  relaxed 
and  altered  for  their  especial  favour  and  protection,  and 
to  meet  their  particular  case.  Thus  we  declare,  by  our 
39th  article,  that  the  Christian  religion  does  not  prohibit 
but  that  a  man  may  swear  when  the  magistrate  requires ; 
and,  accordingly,  upon  many  different  occasions  oaths  are  Scruples  to 
prescribed  and  required  to  be  taken  by  our  law;  nor  taking  oaths, 
would  any  member  of  the  Church  of  England  be  excused, 
or  have  any  favour  shown  to  him,  though  he  should  ex- 
press his  conscientious  scruples  to  take  an  oath,  upon  any 
of  such  occasions.  But,  with  respect  to  Quakers  and  Mo- 
ravians, who  express  the  same  scruples  to  take  an  oath, 
they  have  been  relieved,  by  different  statutes,  from  the 
necessity,  in  particular  cases ;  and  a  simple  affirmation, 
made  by  them,  has  been  allowed  to  have  the  same  effect. 
And  now,  by  a  recent  statute,  it  has  been  declared  that 
every  person  of  the  persuasion  of  the  people  called  Quakers, 
and  every  Moravian,  be  permitted  to  make  his  or  her 
solemn  affirmation  or  declaration,  instead  of  taking  an 
oath,  in  all  places  and  for  all  purposes  whatsoever  where 
an  oath  is  or  shall  be  required,  either  by  the  common  law, 
or  by  an  act  of  parliament  already  made,  or  hereafter  to 
be  made;  which  affirmation,  or  declaration,  shall  be  of 
the  same  force  and  effect,  as  if  he  or  she  had  taken  an 
oath  in  the  usual  form.  But  a  prescribed  form  of  affirma- 
tion is  required,  and  parties  affirming  falsely  are  guilty  of 
penury/ 

And  by  another  statute,  passed  in  the  same  year  as 
that  last  mentioned,  the  same  favour  and  indulgence  is 
extended  to  a  class  of  people  called  Separatists.* 

By  various  acts  of  parliament,  Quakers  are  exempted  Eiempiion  from 
from  offices  opposed  to  their  religious  scruples:  and  jf  «j;ving  certain 
Protestant  dissenters  are  appointed  to  any  parochial  or 
ward  office,  who  scruple  to  take  on  themselves  such  offices, 
in  regard  to  the  oaths,  or  other  matter  or  thing  required 
by  law  to  be  taken  or  done,  respecting  such  office,  they 
are  permitted  to  execute  the  same  by  a  sufficient  deputy, 
to  be  provided  by  them,  who  will  comply  with  the  laws  in 
that  behalf;  such  deputy  being  allowed  and  approved  in 

*  3  h  4  Will.  4,  c.  49,  s.  1.  J  3  U  4  Will.  4,  c.  82. 
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the  same  manner  as  the  officers  themselves  should,  by  law, 
have  been  allowed  and  approved,8  or,  as  it  would  seem  from 
a  late  decision,  they  might  refiise  either  to  accept  the  office 
or  to  appoint  a  deputy.* 

But  while,  on  tne  one  hand,  they  may  refuse  to  accept 
and  to  take  upon  themselves  the  burden  of  these  offices, there 
is  nothing,  on  the  other  hand,  to  prevent  or  restrain  them 
from  exercising  such  offices,  if  tney  are  properly  chosen 
for  them ;  so  mat,  as  the  law  now  stands,  it  appears  that 
they  have  the  option  of  refusing  or  accepting  the  office, 
according,  it  may  be,  as  any  advantage  therefrom  may  ap- 
pear to  be  derivable  to  themselves,  or  to  their  sect,  while 
members  of  the  Established  Church  can  neither  exercise 
such  option  for  themselves,  nor  prevent  the  exercise  of  H 
by  dissenters. 
Objections  to  Among  other  conscientious  objections  to  obeying  the  laws 

Quak1^8  °^  ^e*r  country>  which  are  usually  felt  by  Quakers,  is  that 

of  objecting  to  permit  the  tithe-owner  to  receive  his  tithes; 
or  rather,  to  put  the  case  more  fairly,  it  is  one  of  the 
principles  of  this  sect  to  endeavour  to  appropriate  to  them- 
selves, out  of  the  produce  of  the  lands  cultivated  by  them, 
a  greater  proportion  by  one  tenth  than  that  to  which  they 
are  legally  or  morally  entitled.  Such  a  scruple  required  a 
strong  interposition  of  the  law,  and  it  has  therefore  been 
enacted  by  several  statutes,1*  that  any  Quaker,  objecting 
to  pay  tithes,  rates,  &c.  in  amount  under  £60,  may,  on 
complaint  of  any  person  entitled  to  receive  dr  collect  such 
tithes,  &c,  be  summoned  before  two  justices,  who  are  to 
ascertain  what  is  due,  and,  by  order  under  hands  and  seal, 
to  direct  payment  to  be  enforced  by  distress  and  sale. 
And,  by  the  statute  6  &  6  Will.  IV.  c.  74,  it  is  enacted, 
that  no  suit  against  Quakers  shall  be  instituted  in  any 
courts  having  cognizance  of  such  matters,  for  any  tithes, 
compositions,  or  ecclesiastical  demands  whatsoever,  of  or 
under  the  value  of  £50,  but  that  all  complaints  touching 
the  same  shall  be  decided  under  the  provisions  of  the 
above  mentioned  statutes ;  and  these  provisions  have  since 
been  by  the  statute  4  &  6  Vict.  c.  36,  extended  to 
ecclesiastical  courts ;  and  the  jurisdiction  of  those  courts 
also,  in  all  matters  relating  to  tithes,  &c,  of  or  under  the 
amount  before  mentioned,  has  been  taken  away.  But  the 
mode  of  recovering  the  tithes  or  rent  charge  thus  declared 
to  be  due  from  Quakers  has  been  more  particularly  spoken 
of  under  the  subject  of  tithes.c 

*  1  Will.  &  M.,  sess.  1,  c.  18,  §.  7. 

*  See  Adey  v.  Theobald,  ante,  Book  I.  Chap.  VIII.  Sect.  2. 

b  7&8WiU,8,c.34;  lGeo.l,c.6;  27 Geo. 2, c.  137 j  63 Geo. 3, c.  127. 
c  Ante,  Book  II.  Chap.  II.  Sect.  10. 
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The  laws  respecting  the  religious  worship  of  dissenters 
have  also   undergone    considerable   alteration,   with   the 
changing  spirit  of  the  times.     Here,  too,  it  will  be  un- 
necessary to  speak  of  those  laws,  which  no  longer  exist.  Laws  aflecting 
The  laws  respecting  the  meeting  houses,  and  ministers  of  ^eir  religious 
Protestant  dissenters,  at  the  present  day,  are  as  follows.       wors  ip' 

No  congregation  or  assembly  for  the  religious  worship  of 
Protestants,  at  which  are  present  more  than  twenty  persons, 
iti  addition  to  the  family  and  servants  of  the  person  on 
whose  premises  they  assemble,  or  of  Quakers,  not  more  CertiBed 
than  four  persons  beside  the  family,  &c,  is  permitted ;  if  meetiog  houses, 
not  duly  certified  under  some  act  of  acts  (under  which 
act  or  acts  the  Quakers  must  still  certify),  unless  the  pkce 
of  meeting  be  certified  to  the  bishop,  to  the  archdeacon, 
or  to  the  justices  of  the  peace,  at  the  general  or  quarter 
sessions.  And  all  such  places  shall  be  registered  in  the 
Bishop's  or  Archdeacon's  Court  respectively,  and  recorded 
at  the  general  quarter  sessions,  by  the  registrar,  or  clerk 
of  the  peace ;  and  the  bishop,  or  registrar,  or  clerk  of  the 
peace,  must  give  a  certificate  thereof  to  any  person  demand- 
ing the  same,  for  which  2s.  6rf.  only  is  the  fee.d 

Any  Protestant  dissenter  may  certify  a  meeting  house, 
under  these  acts.®  The  duty  of  registering  is  purely  minis- 
terial, and  a  mandamus  issues  against  the  person  on  whom 
it  devolves,  to  compel  performance/  But  no  assembly  for 
religious  worship,  requiring  a  certificate,  may  be  held  in 
any  place  with  the  door  fastened,  so  as  to  prevent  any 
persons  entering.6 

All  persons  teaching,  preaching,  or  officiating,  in  any  Dissenting 
congregation,  or  assembly,  for  the  religious  worship  of  teachers. 
Protestants,  (that  is  dissenters,  and  not  ministers  of  the 
Church  of  England, h)  whose  place  of  warship  is  duly  certi-  in  certified 
fied  according  to  law,  are  now  as  fully  exempted,  without  places, 
precedent  qualification,  unless  they  have  been  legally  re- 
quired to  qualify,  from  the  penalties  of  any  acts  relating 
to  religious  worship,  as  those  who  take  the  oaths  mentioned 
in  the  Toleration  Act,  or  any  other  act  amending  that  act. 
Provided,  that  if  any  such  person,  not  having  taken  the 
oaths  to  government,  and  subscribed  the  declaration  against 
transubstantiation,  which  latter,  however,  he  is  now  no 
longer  required  to  do,1  shall,  when  required  by  any  one 
justice  of  the  peace,  by  writing  under  his  hand,  or  signed 
by  him,  continue  to  teach,  or  preach,  in  any  such  con- 

*  52  Geo.  3,  c.  155,  s.  2. 

*  Green  and  others  v.  Pope,  1  Lord  Ravm.  125. 
f  R.  ▼.  Justices  of  Derbyshire,  1  BU.  Rep,  606. 

r  52  Geo.  3,  c.  155,  s.  11.     h  Trtbtc  v.  Keith,  2  Atk.  496.     *  10  Geo.  4,  c.  7. 
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Teachers,  6c c. 

qualifying. 

Certificate. 


Preaching  to  an 
unlawful  as- 
sembly. 


A  teacher  not 
wholly  em- 
ployed in  the 
duties  of  teach- 
ing must  take 

oaths  at  se- 


gregation or  assembly,  without  taking  the  said  oaths,  he 
shall  forfeit,  for  each  offence,  a  sum  not  exceeding  ten 
pounds,  nor  less  than  ten  shillings,  at  the  discretion  of 
the  convicting  justice. k  But  no  person  is  required  to  go 
farther  than  five  miles  from  his  place  of  residence,  at  the 
time  of  such  requisition,  for  the  purpose  of  qualifying.1 

Any  of  his  majesty's  Protestant  subjects  may  require 
the  justice  to  administer  such  oaths,  on  producing  a  printed 
or  written  copy,  which  the  justice  is  to  attest,  and  to 
deliver  to  the  clerk  of  the  peace."1  And  every  justice, 
before  whom  any  person  shall  make  such  oaths  and  de- 
claration, shall  forthwith  give  him  a  certificate  thereof  in 
a  certain  prescribed  form,"  which  certificate  shall  be  con- 
clusive evidence,  that  the  party,  therein  named,  has  taken, 
and  subscribed,  the  oaths  and  declaration  by  the  act 
required.0 

Preaching  to  an  assembly  consisting  of  more  than  the 
lawful  number/  in  any  place,  without  the  consent  of  the  oc- 
cupier thereof,  or  in  anyplace  with  the  door  locked,  bolted, 
barred,  or  otherwise  fastened,  so  as  to  prevent  any  person 
entering  therein  during  the  time  of  meeting,  on  conviction, 
by  the  oath  of  one  or  more  witnesses,  is  punishable  by 
forfeiture,  for  each  offence  of  the  first  class,  of  a  sura  not 
exceeding  thirty  pounds,  nor  less  than  forty  shillings,  and 
of  the  second  class,  of  a  sum  not  exceeding  twenty  pounds, 
nor  less  than  forty  shillings,  at  the  discretion  of  two  or 
more  convicting  justices/1 

If  a  dissenting  minister  does  not  employ  himself  wholly 
and  solely  in  the  duties  of  a  teacher,  or  preacher,  but  fat- 
lows  some  trade,  the  later  statutes  do  not  extend  to  alter 
the  Toleration  Actr  in  exempting  him  from  civil  offices.  He 
must  therefore  still  qualify  under  that  act,  in  order  to  be 
exempt.  By  that  act  it  is  declared  that  every  teacher  or 
preacner  in  holy  orders,  or  pretended  holy  orders,  being 
teacher  or  preacher  of  a  separate  congregation,*  who  takes 
the  oaths  to  government,  at  the  general  or  quarter  sessions 
for  the  county,  or  division,  where  he  lives,  and  also  sub- 
scribes the  Thirty-nine  Articles,  except  the  thirty-fourth, 
thirty-fifth,  and  thirty-sixth,  and  these  words  of  the  twen- 
tieth article,  viz.  '*  the  Church  hath  power  to  decree  rites  or 
ceremonies,  and  authority  in  controversies  of  faith  ;"  or  in 
case  he  scruples  the  baptising  of  infants,  except  also  part 
of  the  twenty-seventh  article,  touching  infant  baptism ;  is 

k  52  Geo.  3,  c.  155.  s.  5.  >  Ibid.  s.  6. 

»  Sect.  7.  »  See  Appendix.  •  See  2  Burn's  E.  L.190. 

p  See  ante.         <i  52  Geo.  3,  c.  155.  r  1  Will.  &  M,  st.  1,  c  18* 

•  Heg.  t.  Juttic**  of  GtouwUrihire,  15  East,  $76. 
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exempted  from  being  chosen  or  appointed  to  the  office  of 
churchwarden,  overseer  of  the  poor,  or  any  other  parochial 
or  ward  office,  or  other  office  in  any  hundred,  city,  town, 
parish,  or  division,  whether  the  same  were  in  being  at  the 
time  of  the  passing  of  this  enactment,  or  has  been  subse- 
quently created.*1 

Any  person,  pretending  to  holy  orders,  is  entitled  to  WJ10  mVt T9m 
require  of  the  sessions  to  have  the  oaths  ministered  to  him,  ^ath^dmfnig-  * 
although  he  may  not  also  be  the  teacher  or  preacher  of  a  tered  to  him. 
separate  congregation  of  Protestant  dissenters ;  and,  where 
the  sessions  had  refused  to  allow  a  person  to  take  the 
oaths,  on  the  ground  that  he  had  not  the  conjoint  qualifi- 
cation, the  Court  of  Queen's  Bench  granted  a  mandamus  ^ahfn0f ^f00* 
to  them  to  administer  to  him  the  oaths,  or  to  enable  them  m  *  n° 
to  make  a  special  return  of  the  grounds  of  their  refusal/ 

Neither  have  the  sessions  any  authority  to  require  of  a 
person  claiming  to  take  the  oaths,  and  to  make  and  sub- 
scribe the  declarations,  &c.  therein  mentioned,  as  a  teacher 
of  a  separate  congregation  of  Protestant  dissenters,  and  to 
verify  the  same  claim  upon  oath,  that  he  should  produce  a 
certificate  from  two  of  his  congregation,  authenticating 
such  his  appointment,  in  compliance  with  a  general  rule 
before  made  at  the  sessions  for  that  purpose.3 

And  every  such  person,  being  a  preacher,  or  teacher,  of 
any  congregation,  and  scrupling  to  subscribe  his  assent  to 
any  of  the  articles  aforesaid,  who  makes  and  subscribes  the 
declaration  of  Protestant  belief,  is  entitled  to  the  same 
exemptious  from  civil  service,  and  from  serving  in  the 
militia :  and  the  justices,  at  the  general  sessions  for  the 
county  or  place  where  he  lives,  are  required  to  administer 
the  declaration  to  such  persons  offering  to  make  and  sub- 
scribe the  same,  and  thereof  to  keep  a  register ;  and  for 
the  entry  thereof,  with  the  oaths  and  other  declarations 
aforesaid,  a  fee  of  sixpence  only  is  due ;  and  an  additional 
fee  of  sixpence  for  any  certificate  of  the  same/ 

Exemption  from  serving,  or  providing  a  substitute,  in 
the  militia,  is  also  granted  to  every  teacher  of  any  separate 
congregation,  who  has  been  licensed  twelve  months  at  the 
least,  before  the  yearly  meeting  of  the  lieutenancy  of  the 
county  in  October,  under  the  Militia  Act.u 

But  if  a  dissenting  minister  is  not  engaged  in  trade,  he  Ministers  em- 
is,  by  the  stat.  52  Geo.  III.  c.  155,  exempted  without  the  P10?*1  «°»eiyin 
necessity  of  qualifying  as  last  mentioned ;  for  it  is  thereby  inu^w  °  leac  " 

4  Sect  11.  See  Adty  v.  Theobald,  ante ;  and,  query,  whether  he  would  not, 
under  any  circumstances,  be  held  exempt. 

'  16  East,  677.  •  Ibid.  690. 

<19  Geo.  3,  c  44.  •  43  Geo.  3,  c.  10. 
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Protection  of 
the  religious 
worship  of  dis- 
senters. 


enacted,  that  every  person  who  teaches,  or  preaches,  in 
any  congregation  or  assembly  for  religious  worship,  whose 
place  of  worship  is  duly  certified,  according  to  law,  and 
who  employs  himself  solely  in  the  duties  of  a  teacher,  or 

Ereacher,  and  follows  no  trade,  or  other  employment,  for 
is  livelihood,  except  that  of  a  schoolmaster,  and  who  pro- 
duces a  certificate  of  some  justice  of  the  peace  of  his  having 
taken  the  oaths  to  government,  &c,  shall  be  exempt  from 
the  civil  services,  and  offices  specified  in  the  Toleration 
Act,  and  from  serving  in  the  militia,  or  local  militia,  of  any 
place,  in  any  part  of  the  United  Kingdom.  The  produc- 
tion of  a  false  certificate,  for  the  purpose  of  claiming  ex- 
emption from  civil  or  military  duties,  subjects  the  party 
to  a  penalty,  for  each  offence,  of  fifty  pounds,  recoverable 
by  any  person  who  will  sue  for  the  same.  But  such  ac- 
tions must  be  brought  within  three  months  after  the  offence. 
The  persons  described  in  this  section  are  also  exempted 
from  serving  on  juries.* 

If  any  person  shall,  willingly  and  of  purpose,  mali- 
ciously or  contemptuously,  come  into  any  cathedral  or 
parish  church,  chapel,  or  other  congregation  permitted  by 
the  Toleration  Act,  and  disquiet  or  disturb  the  same,  or 
misuse  any  preacher  or  teacher,  he  shall,  upon  proof 
thereof,  before  any  justice  of  the  peace,  by  two  witnesses, 
find  two  sureties,  to  be  bound  by  recognisance  in  the  penal 
sum  of  fifty  pounds,  and,  in  default  of  such  sureties,  shall 
be  committed  to  prison  till  the  next  sessions ;  and,  upon 
conviction  at  the  sessions,  shall  suffer  the  penalty  of  twenty 
pounds  to  the  king.y 

A  person  who  had  been  committed  under  this  clause  of 
the  Toleration  Act,  by  an  agreement  between  himself,  the 
prosecutor,  and  the  committing  magistrates,  was  dis- 
charged before  the  time  of  trial,  and  Drought  his  action 
against  the  magistrate  for  false  imprisonment;  upon  which 
occasion  Lord  Ellenborough  said,  "  The  Toleration  Act, 
in  order  to  protect  religious  congregations,  in  the  exercise 
of  their  worship,  has  annexed  a  penalty  of  twenty  pounds 
on  persons  guilty  of  disturbing  them;  and,  in  order  to 
secure  the  public  in  the  interval  between  the  commission 
of  the  offence,  and  the  trial  of  the  offender,  it  has  re- 
quired the  magistrate,  before  whom  the  complaint  is 
lodged,  to  take  security  from  the  offender,  or,  in  default  of 

¥ivmg  such  security,  to  commit  him  to  the  next  sessions, 
hen,  instead  of  abiding  the  time  of  his  delivery,  when  he 
should  be  discharged,  in  due  course,  after  trial,  in  case  he 
established  his  innocence,  he  stipulates  with  the  prose- 
"  See  Knowlet  v.  KnowUi,  Willas,  463.  '  Toleration  Act,  sect.  18. 
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cutor,  and  the  committing  magistrates,  that  the  prosecu- 
tion shall  be  dropped,  and  that  ne  shall  be  discharged  for 
want  of  prosecution.  Such  an  agreement  has  a  tendency 
to  produce  impunity  for  the  commission  of  the  offence, 
which  the  legislature  meant  to  prevent ;  it  stops  the  means 
of  the  crown  to  recover  the  penalty  of  twenty  pounds,  in 
case  the  plaintiff  has  been  prosecuted  and  found  guilty.* 

The  above  provision  of  the  Toleration  Act  applies  equally 
to  all  dissenters,  but  the  enactment  next  following,  and 
which,  to  a  certain  extent,  supersedes  the  former,  is  not 
applicable  to  the  meetings  of  Quakers. 

Any  person  charged  before  a  justice,  by  two  witnesses,  Present  law  for 
with  wilfully  disturbing  a  meeting,  authorised  under  the  protection,  &c, 
52  Geo.  III.  c.  155,  or  any  other  act,  or  molesting  any  £^f  q£iL# 
person  officiating  thereat,   or  persons   there   assembled, 
must  find  two  sureties  in  fifty  pounds,  in  default  of  which 
he  is  to  be  committed  till  the  next  succeeding  general  or 
quarter  sessions,  on  conviction  at  which  he  incurs  a  penalty 
of  forty  pounds,  to  be  levied  by  distress,  half  to  go  to  the 
informer,  and  half  to  the  poor  of  the  parish.     If  there  be 
no  distress,  he  may  be  committed  for  not  exceeding  three 
months.   The  penalty  must  be  sued  for  within  six  months.* 

«  Edgcomb  v.  Rood,  6  East,  301.  »  52  Geo.  3,  c.  166,  88. 12, 15, 17. 
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BOOK    VIII. 

OF  OFFENCES  AGAINST  RELIGION. 


The  number  of  various  offences  which  might  possibly  be 
classed  under  this  head  would  obviously  be  much  greater 
than  those  which  will  be  here  alluded  to.  It  is  intended 
here  to  speak  of  three  classes  of  offences  only;  as  those 
which  immediately  concern  the  subject  of  the  present 
work.  First,  such  offences  as  so  openly  transgress  the 
precepts  of  religion,  natural  or  revealed,  as,  by  their  bad 
example  and  consequences,  to  transgress  the  law  of  so- 
ciety also,  and  which  are  therefore  punishable  by  human 
institutions ;  secondly,  such  offences  as  affect  the  Esta- 
blished Church ;  and,  thirdly,  such  offences  as  may  be  com- 
mitted by  the  clergy  of  that  Church,  aud  having  the  cha- 
racter of  offences  not  so  much  from  the  act  itself  as  from 
the  person  by  whom  it  is  committed ;  and  who,  in  his  cha- 
racter as  a  clergyman,  becomes  amenable  to  certain  laws 
in  relation  to  the  duties  of  his  office. 

Apostasy.  Of  the  first  class  is  apostasy,  or  a  total  renunciation  of 

Christianity  by  embracing  a  false  religion  or  no  religion  at 
all ;  which  offence  can  only  take  place  in  such  as  have  once 
professed  the  true  religion.  And  if  any  person  educated 
m,  or  having  made  profession  of,  the  Christian  religion, 
shall,  by  writing,  printing,  teaching,  or  advised  speaking, 
deny  the  Christian  religion  to  be  true,  or  the  Holy  Scriptures 
to  be  of  divine  authority,  he  shall  upon  the  first  offence  be 
rendered  incapable  to  hold  any  office  or  place  of  trust; 
and,  for  the  second,  be  rendered  incapable  of  bringing  any 
action,  being  guardian,  executor,  legatee,  or  purchaser  of 
lands,  and  shall  suffer  three  years  imprisonment  without 
bail.  To  give  room  however  for  repentance,  if,  within  four 
months  after  the  first  conviction,  the  delinquent  will  in  open 
court  publicly  renounce  his  error,  he  is  discharged  for  Uiat 
once  from  all  disabilities.* 

Blasphemy.  Another  offence  of  this  class  is  blasphemy  against  the 

Almighty,  by  denying  his  being  or  providence ;  or  by  con- 


•  4  Bla.  Com.  44 ;  9  &  10  Will.  3,  c.  32. 
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tumelious  reproaches  of  our  Saviour  Christ.  Whither  also 
may  be  referred  all  profane  scoffing  at  the  Holy  Scripture, 
or  exposing  it  to  contempt  and  ridicule :  and  all  seditious 
words  spoken  in  derogation  of  the  Christian  religion.  These 
are  offences  punishable  at  common  law  by  fine  and  impri- 
sonment, or  other  infamous  corporal  punishment,  for  Chris- 
tianity is  part  of  the  laws  of  England.5  Rational  and  dis- 
passionate discussion  is  allowable,  and  the  courts  would 
not  intermeddle  with  controverted  points,  but  to  write 
against  Christianity  in  general  is  a  clear  offence.0  The 
publication  or  exhibition  of  blasphemous  books  or  pictures 
is  consequently  indictable  and  punishable  at  common 
law.d 

And  although  the  suppression  of  blasphemy  and  pro-  Punishable  at 
fimeness  is  provided  for  Dy  the  statute,  yet  this  does  not  co,n,non  »*• 
change  the  nature  of  that  which  was  previously  an  offence 
at  common  law ;  the  statute  is  merely  cumulative,  and  the 
common  law  offence,  prosecution,  and  punishment,  remain 
as  before.6 

Where  the  blasphemy  is  contained  in  any  libel,  and  the  Blasphemous 
offender  has  been  once  convicted  of  the  offence,  he  may,  ,ibela. 
by  60  Geo.  HI.  &  1  Geo.  IV.  c.  8,  on  a  second  conviction 
before  any  commission  of  oyer  and  terminer,  or  gaol  deli- 
very, or  in  K.  B.,  be  banished  from  all  parts  of  his  majesty's 
dominions,  for  such  term  of  years  as  to  the  court  shall 
seem  proper.  If  he  shall  not  depart  from  the  united 
kingdom  within  thirty  days  after  sentence  pronounced,  for 
the  purpose  of  going  into  banishment,  he  may  be  conveyed 
to  such  parts  out  of  his  majesty's  dominion,  as  his  majesty, 
by  the  advice  of  his  privy  council,  may  direct.  And  if  at 
any  time  after  forty  days  from  sentence  pronounced,  and 
before  the  expiration  of  the  term  of  banishment,  he  be 
found  at  large  without  lawful  cause  in  any  part  of  his  ma- 
jesty's dominions,  he  may  be  sentenced  to  transportation 
for  fourteen  years.  By  the  same  statute  a  power  is  given 
to  the  court  in  case  of  conviction  for  a  blasphemous  libel, 
to  direct  the  seizure  of  all  copies  of  the  work  in  the  posses- 
sion of  the  defendant,  or  of  any  one  as  his  trustee;  if  the 
judgment  be  arrested  or  reversed,  the  copies  are  to  be  re- 
stored free  of  expense ;  if  not,  they  are  to  be  disposed  of  as 
the  court  shall  order/  And  in  addition  to  the  above  sta- 
tutes, any  person  unlawfully  exposing  to  view  in  any  street, 
road,  highway,  or  public  place,  any  obscene  print,  picture, 

>  4  Bla.  Com.  69 ;  1  Hawk.  P.  C.  c.  6.        •  R.  r.  CarliU,  2  B.  &  A.  161. 
*  Ibid.  •  Ibid.  '  4  Bit.  Com.  69,  Coleridge'e  ed.  n. 
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or  other  indecent  exhibition,  or  wilfully  exposing  the  same 
to  view  in  the  window  or  other  part  of  any  shop  or  other 
building  situate  in  any  such  place,  is  punishable  as  a  rogue 
and  vagabond.8 
Sabbath  break-  Another  offence  of  this  class  is  that  of  nuisance  in  an 
ing#  open  profanation  of  the  Lord's  day  by  keeping  shop.    Par- 

ticular instances  of  such  profanation  are  by  several  statutes 
made  punishable  before  magistrates;  but  it  would  not  be 
possible  to  enter  into  them  here.  The  law  may  be  taken 
generally  as  laid  down  by  Littledale,  J.,  in  his  charge  to 
the  grand  jury  of  Middlesex  in  1837,  namely,  that  Sunday 
trading,  if  carried  on  to  any  extent  which  creates  a  nuisance 
or  obstruction,  is  indictaole  at  common  law ;  but  that  a 
mere  act  of  selling  on  the  Lord's  day  is  not  now  more  in- 
dictable than  it  has  been  for  the  last  seven  hundred 
years.* 

As  a  general  rule  no  person  is  allowed  to  work  on  the 
Lord's  day,  but  several  statutes  allow  the  necessary  exercise 
of  certain  trades  within  certain  limits. 
Simony.  The  offence  of  simony  may  be  also  considered  as  of  this 

class,  which,  so  far  as  it  affects  presentations  to  or  resig- 
nations of  benefices,  has  been  already  considered  in  speak- 
ing of  those  subjects,  but,  besides  its  effect  upon  the  thing 
dealt  with,  it  is  in  itself  a  punishable  offence,  as  well  by 
reason  of  the  sacredness  of  the  charge  which  is  thus  pro- 
fanely bought  and  sold,  as  because  it  is  always  attended 
with  perjury  in  the  person  presented.1  The  statute  31  EBl 
c.  6,  enacts,  that  if  any  patron,  for  money  or  any  other 
corrupt  consideration   or  promise,  directly  or  indirect!* 

S'ven,  shall  present,  admit,  institute,  induct,  install,  or  cot 
te  any  person  to  an  ecclesiastical  benefice  or  dignity,  both 
the  giver  and  taker  shall  forfeit  two  years  value  of  the  be- 
nefice or  dignity ;  one  moiety  to  the  Kins;,  and  the  other  to 
any  one  who  will  sue  for  the  same.  If  persons  also  cor- 
ruptly resign  or  exchange  their  benefices,  both  the  giver  and 
taker  shall  in  like  manner  forfeit  double  the  value  of  tk 
money  or  other  corrupt  consideration.  And  persons  who 
shall  corruptly  ordain  or  license  any  minister,  or  procure 
him  to  be  ordained  or  licensed,  (which  is  the  true  idea  of 
simony,)  shall  incur  a  like  forfeiture  of  forty  pounds;  and 
the  mmister  himself  of  ten  pounds,  besides  an  incapacity 
to  hold  any  ecclesiastical  preferment  for  seven  years  after- 
wards 
Offence,  against      Qf  the  second  class  of  offences,  or  such  as  affect  the  Esta- 

the  Established  ' 

9  5  Geo. 4,  c.  83  ;  1  &  2  Vict,  c  38.        h  Dickenson's  Quarter  Sess.  387. 
1  See  ante,  "  Simoniacal  Presentations."  k  4  Bla.  Com.  61. 
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Wished  Church  and  form  of  worship,  the  laws  against  here-  Church  and 
tics,  papists,  and  non-conformists,  would  formerly  have  been  J*™  of  worlhiP» 
those  principally  to  be  noticed.    Of  these,  however,  almost 
all  have  been  repealed,  and  the  few  that  in  a  modified  shape 
remain,  have  been  already  mentioned  in  speaking  of  dis- 
senters. 

Reviling  the  ordinances  of  the  Established  Church  is,  as 
Blackstone  observes,  a  crime  of  a  much  grosser  nature  than 
mere  non-conformity.  But,  after  alluding  to  the  statutes 
which  are  directed  against  this  offence,  he  adds,  these  penal- 
ties were  framed  in  the  infancy  of  our  present  establishment, 
when  the  disciples  of  Rome  and  Geneva  united  in  inveighing 
with  the  utmost  bitterness  against  the  English  liturgy; 
and  the  terror  of  these  laws  (for  they  seldom  if  ever  were 
folly  executed)  proved  a  principal  means  under  Providence 
of  preserving  the  purity  as  well  as  decency  of  our  national 
worship.1  It  would  appear  therefore  unnecessary  to  allude 
further  to  laws  which  would  seem  practically  to  be  not  in 
force  at  the  present  day;  and  proDably  any  such  offences 
as  would  be  now  punishable  by  them  might  be  referred 
to  the  first  class  or  offences  against  religion  already  men- 
tioned. 

Religious  impostors  may  be  here  mentioned — whom  Religion*  im- 
Blackstone  describes  to  be  such  as  falsely  pretend  an  extra-  P*10"* 
ordinary  commission  from  heaven ;  or  terrify  and  abuse  the 
people  with  false  denunciations  of  judgments.  And  all 
such  would  now  probably  be  included  under  the  definition 
of  rogues  and  vagabonds  ;  for  every  person  pretending  or 
professing  to  tell  fortunes,  or  using  any  subtle  craft,  means 
or  device,  by  palmistry  or  otherwise,  to  deceive  and  impose 
on  any  of  her  majesty's  subjects,  may  be  committed  to  the 
house  of  correction  as  a  rogue  and  vagabond  by  any  justice 
of  the  peace,  there  to  be  kept  to  hard  labour  for  any  time 
not  exceeding  three  calendar  months."1 

Affrays  in  a  church  or  churchyard  may  also  be  consi-  Brewlmg,** 
dered  as  offences  of  this  class.  These  have  always  been 
deemed  rery  heinous  offences;  as  being  very  great  in- 
dignities to  the  divine  Majesty,  to  whose  worship  and 
service  such  places  are  immediately  dedicated.  And 
therefore  all  irreverent  behaviour  there  has  been  esteemed 
criminal  by  the  makers  of  our  laws,  so  that  many  dis- 
turbances in  these  places  are  visited  with  punishment, 
which,  occurring  elsewhere,  would  not  be  punishable  at 
all.n  Thus  quarrelling,  chiding,  or  brawling  in  any  church 

1  4  Bit.  Com.  60.  "6  Gto.  4,  c.83,  s.4. 

■  1  Row.  on  Crimes,  297. 
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or  churchyard,  is  an  offence  for  which  the  offending  party 
may  be  proceeded  against  in  the  ecclesiastical  court* 
But  the  offence  is  not  created  by  the  statute  only;  for 
the  general  ecclesiastical  law  protects  the  sanctity  of 
public  worship ;  and  the  ecclesiastical  court  has  a  right  to 
interfere  to  correct  or  punish  any  act  of  disturbance.  A 
party  may  therefore  proceed  either  upon  the  statute  or 
upon  the  ancient  law.p  And  it  may  be  stated  generally 
that  any  quarrel  or  disturbance  within  a  church  amounts 
to  brawling.  A  vestry-room  which  stands  on  consecrated 
ground  is  equally  under  the  jurisdiction  of  the  ecclesiastical 
court :  but  it  is  deemed  of  inferior  sanctity,  and  an  offence 
of  this  kind  committed  there  is  consequently  of  a  com- 
paratively slight  ecclesiastical  characters  The  punish- 
ment for  this  offence,  except  only  where  it  is  committed 
by  a  clergyman/  is  only  that  of  temporary  suspension 
ah  ingressu  ecclesia :  and,  as  in  cases  of  assault,  &c,  other 
modes  of  redress  would  be  open  to  parties,  the  proceeding 
in  the  ecclesiastical  court  would  appear  of  little  use. 

Disturbing  the  congregation  during  the  time  of  divine 
service  would  generally  De  an  offence  of  the  kind  last 
mentioned ;  but  if  any  party  should  wilfully,  maliciously 
or  of  purpose  molest  the  minister  during  the  time  of  divine 
service  he  would  be  indictable  under  the  stat.  1  M.  seas.  2, 
a  3. 

It  was  said  by  Abbott,  C.  J.,  that  where  it  was  not  clear 
that  a  party  who  had  disturbed  the  congregration  by  un- 
lawfully reading  a  notice  had  done  so  with  a  view  of  pur- 
posely molesting  the  minister,  he  might  have  been  re- 
moved from  the  church,  but  ought  not  to  have  been  de- 
tained in  custody  in  order  that  he  might  be  taken  before 
a  justice.* 
Arretting  it  is  also  an  offence  to  arrest  a  minister  even  while 

clergyman.  going  to  or  from  the  place  of  performing  divine  service;  for 
it  is  enacted,  that  if  any  person  shall  arrest  any  clergyman 
upon  any  civil  process  while  he  shall  be  performing  divine 
service,  or  shall,  with  the  knowledge  of  such  person,  be 
going  to  perform  the  same,  or  returning  from  the  perform- 
ance thereof,  every  such  offender  shall  be  guilty  of  a  mis- 
demeanor, and  being  convicted  thereof  shall  suffer  such 
punishment,  by  fine  or  imprisonment,  or  by  both,  as  the 
court  shall  award.* 


•  6  &  6  Edw.  6,  c.  4.  P  Rogers'aE.  L.  117. 
4  Sir  J.  Nicholl  in  Let  v.  Matthews,  3  Hagg.  176.        r  See  infra. 

•  William*  v.  GUnuter,  2B.&C.  699.  '  9  Geo.  4,  c  31,  a,  23. 
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The  third  class  of  offences,  or  such  as  may  be  com-  Offences  by 
mitted  by  clergymen,  have  been  spoken  of  in  different  parts  c  er8ymen# 
of  the  present  work,  especially  under  the  head  of  Church 
Discipline ;  and  it  would  therefore  appear  unnecessary  to 
recapitulate  them  here.  It  may  be  observed,  however, 
that  the  offence  of  brawling  above  mentioned  is  con- 
sidered more  serious  when  committed  by  a  clergyman 
than  by  a  layman.  And  a  clergyman  may  therefore  be 
suspended  for  this  offence  for  such  time  as  the  ordinary 
shall  think  fit,  and  his  benefice  may  be  sequestered.0 
What  deviations  from  the  prescribed  form  of  public  wor- 
ship would  be  deemed  to  be  brawling  has  been  already 
spoken  of.x 

•  1  Hagg.  Com.  181.  *  See  ante, "  Public  Worship." 
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No.  1. 


Forms  of  Testimonials  necessary  for  Candidates  for 
Orders. 

Letters  testimonial  from  his  college.  Or,  in  case  the  candi- 
date shall  have  quitted  college,  he  must  also  present  letters 
testimonial  for  the  period  elapsed  since  he  quitted  college,  in 
the  following  form,  signed  by  three  beneficed  clergymen,  and 
countersigned  by  the  bishop  of  the  diocese  in  which  their  bene- 
fices are  respectively  situate ;  if  they  are  not  beneficed,  in  the 
diocese  of  the  bishop  to  whom  the  candidate  applies  for  ordi- 
nation. 

To  the  Right  Reverend ,  by  divine  permission  Lord  Bishop  of 

[the  bishop  in  whose  diocese  the  curacy  conferring  the  title  it 


situatel  Whereas  our  beloved  in  Christ,  A.  B.,  bachelor  of  arts  for 
other  degrteX  of col*f£e»  m  tne  UI"ver8ity  of ,  hath  de- 
clared to  us  his  intention  of  ottering  himself  as  a  candidate  for  the  sacred 
office  of  a  deacon,  and  for  that  end  hath  requested  of  us  letters  testimo- 
nial of  his  good  life  and  conversation ;  we,  therefore,  whose  names  are 
hereunto  subscribed,  do  testify  that  the  said  A.  B.  has  been  personally 
known  to  us  for  the  space  of last  past;  that  we  have  had  oppor- 
tunities of  observing  his  conduct ;  that  during  the  whole  of  that  time  we 
verily  believe  that  he  lived  piously,  soberly,  and  honestly,  nor  have  we  at 
any  tune  heard  any  thing  to  the  contrary  thereof,  nor  hath  he  at  any  time, 
as  far  as  we  know  or  believe,  held,  written  or  taught  any  thing  contrary 
to  the  doctrine  or  discipline  of  the  United  Church  of  England  and  Ireland ; 
and  moreover  we  believe  him  in  our  consciences  to  be,  as  to  his  moral 
conduct,  a  person  worthy  to  be  admitted  to  the  sacred  order  of  deacons. 

In  witness  whereof  we  have  hereunto  subscribed  our  names  this  — — 
day  of in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

C.  D.,  Rector  of . 

E.  F.,  Vicar  of . 

G.  H.,  Rector  of . 

Form  of  notice  of  "  si  quis,"  and  of  the  certificate  of  the 
same  having  been  published  in  the  church  of  the  parish  where 
the  candidate  usually  resides,  to  be  presented  by  the  candidate 
if  he  shall  have  quitted  college. 

Notice  is  hereby  given,  that  A.  B.,  bachelor  of  arts  [or  other  degree"], 

of college,  Oxford  [or  "  Cambridge"],  and  now  resident  in  this 

parish,  intends  to  offer  himself  a  candidate  for  the  holy  office  of  a  deacon 
at  the  ensuing  ordination  of  the  Lord  Bishop  of  ,  and  if  any  per-, 

son  blows  any  just  cause  or  impediment,  for  which  he  ought  not  to  be 
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admitted  into  holy  orders,  he  is  now  to  declare  the  tame,  or  to  signify 

the  same  forthwith  to  the  Lord  Bishop  of . 

We  do  hereby  certify  that  the  above  notice  was  publicly  read  by  the 

undersigned  C.  D.,  in  the  pariah  church  of  ,  id  the  county  of 

,  during  the  time  of  aivine  service  on  Sunday,  the day  of 

last  [or  "  instanf'J,  and  no  impediment  was  alleged. 

Witness  our  hands,  this day  of  — ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  — . 

C.  D.,  Officiating  Minister. 

E.  F.,  Churchwarden. 

Certificate  from  the  divinity  professor  in  the  university,  that 
the  candidate  has  duly  attended  his  lectures. 

Certificate  of  the  candidate's  baptism,  from  the  register  book 
of  the  parish  where  he  was  baptised,  duly  signed  by  the  offici- 
ating minister,  to  show  that  he  has  completed  his  age  of  23 
years. 


No.  2. 

Nomination  as  a  Title  for  Orders,  if  Incumbent  non- 
resident. 

To  the  Right  Reverend ,  Lord  Bishop  of .    These  are 

to  certify  to  your  lordship  that  I,  C.  p.,  rector  [or  "  vicar, "  StcJ,  of 

and   your   lordship's   diocese  of  — — ,  do  hereby  nominate  A.  B., 

bachelor  of  arts  [or  other  degree],  of college,  in  the  university 

of  -,  to  perform  the  office  of  curate  in  my  church  of  — —  afore- 
said, and  do  promise  to  allow  him  the  yearly  stipend  of  —  pounds, 
to  be  paid  by  equal  quarterly  payments,  with  the  surplice  fees,  amount- 
ing on  an  average  to pounds  per  annum,  [if  they  are  intended  to 

be  allowed,]  and  the  use  of  the  glebe  house,  garden,  and  offices,  which  he 
is  to  occupy  [if  that  be  the  fact:  if  not,  ttate  the  reason,  and  name  where, 
and  at  what  distance  from  the  church  the  curate  purposes  to  reside] ;  and  I 
do  hereby  state  to  your  lordship  that  the  said  A.  B.  does  not  intend  to 
serve  as  curate  any  other  parish,  nor  to  officiate  in  any  other  church  or 
chapel  [if tuck  be  the  fact,  otherwise  state  the  real  fact] ;  that  the  net  annual 
value  or  my  said  benefice,  estimated  according  to  the  act  of  parliament 
1  &  2  Vict.  c.  106,  ss.  8  and  10,  is  -  pounds,  and  the  population 
thereof,  according  to  the  latest  returns  of  population  made  under  the  autho- 
rity of  parliament,  is  — ;  that  there  is  only  one  church  belonging  to 
my  said  benefice  [if  there  be  more,  state  the  fact] ;  and  that  I  was  ad- 
mitted to  the  said  benefice  on  the day  of ,  18— .    And  I 

do  hereby  promise  and  engage  with  your  lordship,  and  the  said  A.  R, 
that  I  will  continue  to  employ  the  said  A.  B.  in  the  office  of  curate  in  my 
said  church  until  he  shall  be  otherwise  provided  of  some  ecclesiastical 
preferment,  unless,  for  any  fault  by  him  committed,  he  shall  be  lawfully 
removed  from  the  same ;  and  I  hereby  solemnly  declare  that  I  do  not 
fraudulently  give  this  certificate  to  endue  the  said  A.  B.  to  receive  holy 
orders,  but  with  a  real  intention  to  employ  him  in  my  said  church,  ac- 
cording to  what  is  before  expressed. 

Witness  my  hand,  this day  of ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and . 

[Signature  and  address  of]  C.  D. 
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Declaration  to  be  written  at  the  foot  of  the  nomination. 

We,  the  before-named  C.  D.  and  A.  B.,  do  declare  to  the  said  Lord 
Bishop  of  — — —  as  follows,  namely : — I,  the  said  C.  D.,  do  declare  that 
I  bona  fide  intend  to  pay,  and  I,  the  said  A.  B.,  do  declare  that  I  bona 
fide  intend  to  receive,  the  whole  actual  stipend  mentioned  in  the  foregoing 
nomination  and  statement,  without  any  abatement  in  respect  of  rent  or 
consideration  for  the  use  of  the  glebe  house,  garden  and  offices  thereby 
aereed  to  be  assigned,  and  without  any  other  deduction  or  reservation 
whatsoever. 

Witness  our  hands,  this day  of ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  . 

m~  D. 


[Signatures of]  [%% 


Nomination  as  a  title  for  orders,  if  incumbent  is  resident 

[The  same  form  as  the  last,  so  far  as  "  quarterly  payments,**  then  pro- 
cud  at  follows :]— And  I  do  hereby  state  to  your  lordship,  that  the  said 
A.  B.  intends  to  reside  in  the  said  parish,  in  a  house  [describe  its  situation, 

so  as  clearly  to  identify  iV]  distant  from  my  church miles  [if  A.  B. 

does  not  intend  to  reside  m  the  parish,  then  state  at  what  place  he  intends 
to  reside,  and  its  distance  from  the  said  church]  ;  that  the  said  A.  B.  does 
not  intend  to  serve  as  curate  any  other  parish,  nor  to  officiate  in  any  other 
church  or  chapel  [if  such  be  the  fact,  otherwise  state  the  real  fact} ;  and 
I  do  hereby  promise  and  engage  with  your  lordship  [and  so  on,  in  the 
same  form  as  the  last  to  the  end]. 

Witness  my  hand,  this day  of  ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and . 

[Signatures  of  ]\%% 


No.  3. 

Form  of  Declaration  merging  Tithes,  tinder  the  statute  of 
6  $  7  Will.  4,  c.  71,  when  such  Merger  is  declared  by  a 
separate  instrument ;  issued  by  the  Tithe  Commissioners. 

Know  all  men  by  these  presents,  I, ,  of ,  in  the  county  of 

,  gentleman,  [or  whatever  be  the  party's  proper  description],  being 

lawfully  seised  of  an  estate  in  possession  in  fee  simple  [or,  "  in  fee  tail, 
as  the  case  may  be],  in  the  tithes,  [or  **  rent-charge,    if  the  declaration  is 
not  made  till  after  an  agreement  for  a  rent-charge  in  commutation  of  such 
tithet,]  issuing  from  or  arising  upon  [or,  "charged  upon,"  if  it  be  a  rent' 
charge  that  it  to  be  merged]  the  lands  hereinafter  described,  situate  in  the 

parish  of ,  in  the  county  of ,  (that  is  to  sav)  [here  describe 

the  lands  fully  and  accurately],  do  hereby  declare  it  to  be  my  will  and 
intent  that  the  said  tithes  [or,  "  rent-charge/'  as  the  case  may  be]  shall 
henceforth  be  absolutely  merged  and  extinguished  in  the  freehold  and 
inheritance  of  the  said  lands,  according  to  the  provision  in  that  behalf 
contained  in  a  statute  made  in  the  reign  of  his  late  majesty  King  William 
the  Fourth,  intituled  "An  Act  for  the  Commutation  of  Tithes  in  England 
and  Wales." 

In  testimony  whereof  I  have  hereunto  subscribed  my  name  and  affixed 

my  seal  this  — —  day  of  ,  in  the  year  of  our  Lord . 

[Signature] (L.  S.) 
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Clause  merging  Tithes, 

Which  may  be  introduced  into  any  agreement  for  commu- 
tation, immediately  after  the  recitals  stating  that  a  person  is 
seised  in  possession  of  an  estate  in  fee  simple  or  fee  tail  of  any 
tithes. 

And  the  said hereby  declares  it  to  be  his  will  arid  intent,  cer- 
tified by  his  signature  and  seal  hereunto  annexed,  that  the  said  tithes  shall 
henceforth  be  absolutely  merged  and  extinguished  in  the  freehold  and 
inheritance  of  the  said  lands. 


No.  4. 

Stamp  Duties  upon  Collation  by  any  Archbishop  or 
Bishop. 

£    s.  a\ 

To  any  ecclesiastical  benefice,  dignity,  or  promotion  in  Eng- 
land, of  the  yearly  value  of  10/.  or  upwards,  in  the 
king's  books 2000 

To  any  other  ecclesiastical  benefice,  dignity  or  promotion 

whatsoever  in  England 10    0    0 

Collation,  institution,  or  admission  by  any  presbytery  or  other 
competent  authority,  to  any  ecclesiastical  benefice  in 
Scotland 200 

Institution  granted  by  any  archbishop,  bishop,  chancellor,  or 
other  ordinary,  or  by  any  ecclesiastical  court,  in  and  to 
any  ecclesiastical  benefice,  dignity,  or  promotion  in 
England, 

Where  the  same  shall  proceed  upon  a  presentation  ....      200 

And  where  it  shall  proceed  upon  the  petition  of  the  patron  to 
be  himself  admitted  and  instituted,  if  the  benefice,  dig- 
nity, or  promotion  shall  be  of  the  yearly  value  of  10/.  or 
upwards,  in  the  king's  books 30    0    0 

Or  if  the  same  shall  be  of  any  other  description 15    0    0 

But  such  petition  shall  not  be  liable  to  any  stamp  duty. 


No.  5. 

Usual  Form  of  a  Certificate  of  Induction. 

Memorandum,  that  on  the  day  of  ,  18 — ,  I,  M.  N., 

rector  ["vicar,"  or  "curate,"  as  the  case  may  be],  of in  the  county 

of and  diocese  of ,  by  virtue  of  the  within  written  mandate, 

did  induct  the  within  named  A.  B.,  clerk,  into  the  real  and  actual  posses- 
sion of  the  within  mentioned  rectory  [or  "  vicarage  "]  of ,  with 

all  the  rights,  members,  and  appurtenances  thereof.    Witness  my  hand. 

The  said  A.  B.  was  so  inducted  in  the  presence  of  us, 
O.  P.,  Churchwardens, 
Q.  R.,  [or  "  Inhabitants,"  at  the  case  may  be.] 


Digitized  by 


Google 


APPENDIX.  763 


No.  6. 

Questions  to  be  annually  transmitted  by  each  Bishop  to 
every  Spiritual  Person  holding  any  Benefice  within  his 
Diocese  or  Jurisdiction. 

1st.  What  is  the  name  of  your  benefice? 

2nd.  In  what  county? 

3rd.  Name  of  incumbent  and  date  of  admission  ? 

4th.  Is  there  a  glebe  house  belonging  to  your  benefice? 

5th.  Were  you  resident  in  the  glebe  house,  or,  there  being  no  glebe 
house,  or  none  fit  for  your  residence,  were  you  resident  in  any  and  what 
bouse  appointed  by  the  bishop  in  his  license,  during  the  last  year,  for  the 
term  prescribed  by  law  ? 

6th.  Being  non-resident,  were  you  performing  the  duties  of  your  parish 
for  the  said  time  ?  If  so,  state  where  you  resided,  and  at  what  distance 
from  the  church  or  chapel 

7th.  Were  you,  in  the  last  year,  serving  any  other  church  or  chapel  in 
the  neighbourhood  as  incumbent?  If  so,  state  the  name  thereof,  and  the 
distance  from  the  above-named  church  or  chapel,  and  when  and  for  how 
long  you  served  the  same. 

8th.  Were  you  serving  any  other  church  or  chapel  in  the  neighbourhood 
as  curate  ?  If  so,  state  the  name  thereof,  and  the  distance  from  your  own 
church  or  chape),  and  when  and  for  how  long  you  served  the  same. 

9th.  What  are  the  services  in  your  church?  Is  a  sermon  or  lecture 
given  at  every,  or  which,  of  such  services? 

10th.  Were  these  services  duly  performed  last  year?  If  not,  for  what 
reason? 

11th.  What  are  the  services  in  your  chapel  or  chapels,  if  any?  Is  a 
sermon  or  lecture  given  at  every,  or  which,  of  such  services? 

12th.  Were  these  services  duly  performed  last  year?    If  not,  for  what 
i? 


13th.  Have  you  any  assistant  curate  or  curates?  If  so,  state  his  or 
their  names;  also,  whether  he  or  they  is  or  are  licensed,  and  the  amount 
of  his  or  their  stipend  or  respective  stipends. 

14th.  If  you  were  non-resident,  were  you  so  by  license? 

15th.  If  non-resident  by  license,  state  the  ground  of  license  and  the 
time  when  it  will  expire. 

16th.  If  non-resident  without  license,  were  you  so  by  exemption? 

17th.  If  non-resident  by  exemption,  state  the  ground  of  exemption, 
and  whether  such  exemption  was  claimed  for  the  whole  year,  or  during 
what  part  thereof? 

18th.  If  you  were  non-resident,  and  did  not  perform  the  duties  of  your 
benefice,  what  ecclesiastical  duties,  if  any,  were  you  performing,  and 
where  do  you  now  reside  ? 

Observe :  the  foregoing  questions  are  to  be  answered  by  every 
incumbent,  whether  resident  or  not 
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764  APPBNDIX. 

Further  Questions  to  be  answered,  in  addition  to  the 
foregoing,  in  case  the  Incumbent  be  non-resident 

19th.  What  is  the  name  of  your  curate? 

20th.  Does  he  reside  in  the  glebe  house? 

21st.  Does  he  pay,  and  what,  rent  or  consideration  for  the  use  of  the 
glebe  house,  or  is  any  deduction  made  on  account  thereof  from  the  stipend 
assigned  to  him  in  his  license? 

22nd.  If  not  resideut  in  the  glebe  house,  does  he  reside  in  the  parish? 

23rd.  If  not  resident  in  the  parish,  where  does  he  reside,  and  at  what 
distance  from  your  church  or  chapel  ? 

24th.  Does  he  serve  any  other  church  or  chapel  as  incumbent?  If  so, 
state  the  name  thereof  and  the  distance  from  your  own  church  or  chapel 

25th.  Does  he  serve  any  other  church  or  chapel  as  curate  ?  If  so,  state 
the  name  thereof,  and  the  distance  from  your  own  church  or  chapel. 

26th.  Is  he  licensed? 

27th.  What  is  his  salary  from  you? 

28th.  Has  he,  from  you,  any  other  allowances  or  emoluments?  State 
what,  and  the  average  value  thereof  respectively. 

29th.  What  is  the  gross  and  what  is  the  net  annual  value  of  your 
benefice? 

N.  B.  All  the  questions  have  reference  to  the  year  immediately 
preceding  that  in  which  they  are  transmitted. 
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No.  8. 

Form  of  Certificate,  to  he  transmitted,  by  Minister  perform- 
ing baptism  or  Burial  elsewhere  than  in  Parish  Church 
or  Churchyard,  to  the  Minister  of  the  Parish. 

I, ,  do  hereby  certify,  that  I  did,  on  the day  of , 

baptise,  according  to  the  rites  of  the  United  Church  of  England  and  Ire- 
land,   ,  son  [or,  "daughter"]  of and . 

To  the  rector  [or  as  the  case  may  be]  of . 


I, ,  do  hereby  certify,  that  on  the day  of ,  A.  R, 

of ,  aged ,  was  buried  in  [stating  the  place  of  burial],  and 

that  the  ceremony  of  burial  was  performed  according  to  the  rites  of  the 
United  Church  of  England  and  Ireland  by  me, . 

To  the  rector  [or  as  the  case  may  be]  of . 


No.  9. 

Verification  of  the  Contents  of  the  Register  of  Baptisms 
and  Burials,  to  be  transmitted  to  the  Registrar  with  the 
Copies. 

I,  A.  B.,  rector  [or  as  the  case  is]  of  the  parish  of  C.  [or, "  of  the  chapelry 
of  D."]t  in  the  county  of  E.,  do  hereby  solemnly  declare,  that  the  several 
writings  hereto  annexed,  purporting  to  be  copies  of  the  several  entries  con- 
tained in  the  several  register-books  of  baptisms,  marriages,  and  burials,  of 

the  parish  [or  "  chapelry"]  aforesaid,  from  the day  of  to  die 

day  of ,  are  true  copies  of  all  the  several  entries  in  the  said 

several  register-books  respectively,  from  the  said day  of  — —  to 

the  said day  of ,  and  that  no  other  entry  during  such  period 

is  contained  in  any  such  books  respectively,   which   entries  are  truly 
made  according  to  the  best  of  my  knowledge  and  belief. 

(Signed)  A.  B. 

The  above  to  be  fairly  written,  without  stamp,  immediately  after  die 
last  entry,  and  the  signature  to  be  attested  by  one,  at  least,  of  die  church 
or  chapel  wardens. 


No.  10. 

Certificate  of  Baptism,  to  be  delivered  by  Minister  for  the 
purpose  of  being  taken  to  the  Ilegistrar. 

I,  Gilbert  Elliott,  vicar  of  Barming,  in  the  county  of  Kent,  do  hereby 
certify  that  I  have  this  day  baptised,  by  the  name  of  Thomas,  a  male  child 
produced  to  me  by  William  Green  as  the  son  of  William  Green  and  Rebecca 
Green,  and  declared  by  the  said  William  Green  to  have  been  born  at  Mary- 
lebone  in  the  county  of  Middlesex,  on  the  7th  day  of  January,  1836. 

Witness  my  hand,  this  1st  day  of  December,  1838. 

Gilbert  Elliott,  Vicar. 
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No.  14. 
Certificate  of  Registry  of  Death. 

I,  John  Cox,  registrar  of  births  and  deaths  in  the  district  of  Maty-le- 
bone,  North,  in  the  county  of  Middlesex,  do  hereby  certify  that  the  death 
of  Henry  Hastings  was  duly  registered  by  me  on  the  seventh  day  of 
March,  1845. 

John  Cox,  Registrar. 

Order  of  Coroner  for  Burial. 

J,  James  Smith,  coroner  for  the  county  of  Dorset,  do  hereby  order  the 
burial  of  the  body  now  shown  to  the  inquest  jury  as  the  body  of  John 
Jones,    Witness  my  hand  this  eighth  day  of  March,  1845. 

James  Smith,  Coroner. 


No.  15. 

Certificate  that  Dissenting  Teacher  has  taken  Oaths 
and  made  Declaration. 

I,  A.  B.,  one  of  her  majesty's  justices  of  the  peace  for  the  county 

S" riding,"  "  division,"  "  city'V "  town,"  or  " place,  a* thecase  ti]  of , 
lo  hereby  certify,  that  C.  D.  of [describing  the  christian  and  surname  and 

place  of  abode  of  the  party]  did  this  day  appear  before  me,  and  did  make, 
and  take,  and  subscribe,  the  several  oaths  and  declarations  specified  in  an 
act  made  in  the  fifty-second  year  of  the  reign  of  King  George  the  Third, 

intituled  [set  forth  title  of  the  act.']    Witness  my  hand  this day  of 

,1845/ 
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A. 

ADMISSION,  481. 

ADVOW80NS, 

General  definition  of,  466. 
Origin  of,  ib. 

Particular  description  of,  446* 
Advocttio  medietatis  eccleaie,  ib. 
Appendant,  ib. 
In  gross,  467. 
Presentative,  ib. 
Collative,  ib. 
Donative,  468. 
Alienation  of,  469. 
Partial  estates  in,  ib. 
Right  of  presentation,  by  whom  exer- 
cised, 470. 
joint-tenancy  of,  472. 
coparceners,  ib. 
mortgagor  of,  473. 
bankrupt,  474* 
By  whom  not  to  be  exercised,  ib. 
Grant  of,  during  vacancy,  see  Simony, 

491. 
See  Lapse  —  Presentation  —  Roman 
Catholics. 

ALB, 

Description  of,  607. 

Whether  used  at  the  communion  service, 
608. 

ALIENATION.   See  Mortmain. 

ALMS.    See  Offertory. 

ALMS'  CHEST,  417. 

APPORTIONMENT.      See   Tithe   and 
Rent  Charge. 

APPROPRIATIONS,  145. 

Distinguished  from  impropriations,  146. 

AQUJE  BAJULU8.    See  Parish  Clerk. 

ARCHBISHOP, 

Jurisdiction  of,  67. 

Election  of,  68. 

Of  Canterbury,  ib. 

Style,  prerogatives  and  dignity  of,  ib. 

Of  York,  69. 


ARCHBISHOP— (continuid.) 

General  duties  of,  69. 

Visitation  by,  70. 

Appeals  to,  ib. 

Appeals  from,  ib. 

Annual  charge  on  income  of,  by  Eccle- 
siastical Commissioners,  ib. 

Right  of,  to  present  by  lapse.  See 
Lapse. 

Options  of.    See  Options. 

Resignation  of,  74. 

Guardian  to  the  spiritualties  of  a  vacant 
see,  81. 

Case  of  incapacity  of,  90. 

ARCHDEACON, 

Origin  of,  130. 

How  their  power  was  acquired,  ib. 
Mention  of,  as  bishop's  vicar,  ib. 
Archdeacons  general,  131. 
Number  of  archdeaconries,  ib. 
Division  of  dioceses  into,  ib. 
Rank  and  style  of  archdeacon,  132. 
Qualification  of,  ib. 
Duties  of,  t6. 
Jurisdiction  of,  ib. 
Visitations  by,  to. 
times  of,  133. 
exhibits  of  orders  at,  ib. 
presentments  at,  134. 
may  not  refuse  to  swear  church- 
wardens, 139. 
cases  as  to,  ib. 
visitation  sermon,  ib. 
who  to  preach  it,  ib. 
whether  person  appointed  may 
refuse,  140. 
Court  of,  ib. 

How  affected  as  to  pluralities,  ib. 
Power  to  increase  endowment  of,  141. 
by  annexing  canonries,  to. 
benefices,  ib, 
endowment  of  particular  archdea- 
conries, 142. 
former  estates  of,  where  new  en- 
dowment, 143. 

AUGMENTATION.     See  Queen  Anus's 
Bounty. 
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B. 

BANKRUPTCY.    See  Seqcestoation. 

BANNS  OF  MARRIAGE, 

Time,  place,  and  maimer  of  publication, 

642. 
Notice  of,  to  the  minister,  644. 
Publication  of,  under  false  names,  646. 
Form  of  words  for  publication  of,  647. 
Forbidding,  648. 
Book  for  entry  of,  649. 
W ben  republication  of,  necessary,  tfr. 
Certificate  of  superintendent-registrar  in 
place  of,  665. 

mode  of  obtaining  certificate,  ib. 
Certificate  of  publication  of,  669. 

BAPTISM, 

Early  modes  of,  613. 
Place  and  times  of,  614. 
Rubric  concerning,  ib. 
Sponsors  at,  tfr. 
By  clergyman,  615. 
Essentials  to  validity  of,  ib. 
Private,  tfr. 
Lay,  ib. 

question  as  to  validity  of,  616  to 
628. 
Fees  for,  tfr. 
Registration  of,  tfr. 

wheo  performed  in  parish  church, 

629. 
when  performed  elsewhere,  630. 
rules  and  regulations  respect- 
ing, 631  to  638. 

BASIN, 

For  alms,  418. 

BELFRY.    See  Church— Churchwarden. 

BELL,  418. 

BENEFICE, 

Meaning  of  word,  529. 
See  also  Exchange— Resignation  — 
Union. 

BENEFIT  OF  CLERGY, 
Origin  of,  59. 
To  whom  and  to  what  crimes'afterwards 

extended,  60. 
Limits  of,  tfr. 
Proceedings,  when  pleaded,  61 . 

purgation,  62. 
Abolition  of,  tfr. 

BIBLE, 

For  Church,  418. 

BIER,  418. 

BISHOP, 

Style  and  privileges  of,  74. 


BISHOP— (omttfltt^.) 
Election,  &c  of,  75. 

history  of  mode  of  election,  tfr. 
conge*  d'elire,  76. 
confirmation  of,  77. 
Consecration  of,  tfr. 
Translation  of,  tfr. 

Benefices  held  by,  at  time  of  election,  ib. 
Attendance  in  parliament  of,  78. 
Right  of,  to  vote  oo  capital  trials,  79. 
Order  of  sitting  in  parliament,  81. 
Suffragans,  82. 
Coadjutors,  tfr. 
Former  privileges  of  London  residences, 

tfr. 
Duties  of,  84. 
visitation,  85. 

who  visitable,  and  by  whom,  ib. 
confirmation,  tfr. 
How  office  of,  may  determine,  89. 
Provisions  for  case  of  incapacity  of,  ib. 
Commissioners  to  inquire  into  state  of, 
tfr. 
report  of  commissioners,  90. 
costs  of  commission,  tfr. 
Appointment  of,  to  perform   episcopal 
functions  in  another  diocese.  92. 
restrictions  on  authority  of,  93. 
powers  of,  tfr. 
allowance,  tfr. 
Course  to  be  pursued  when  found  a  la* 

natic,  tfr. 
Deprivation  of,  94. 
Cannot  be  deposed,  95. 
Mode  of  depriving,  tfr. 
Resignation  of,  98. 

Of  Scottish  and  American  Episcopal 
Churches,  permission  to,  to  officiate. 
603. 

BOND.    See  Resignation. 

BUILDING  LEASE.    See  Lease. 

BURIAL, 

Ancient  mode  of,  672. 

Universally  adopted  among  Christians, 

673. 
In  churches,  tfr. 
Right  to,  where,  674. 
Of  persons  dying  felo  de  se,  675,  687. 
On  whom  lies  obligation  to  provide,  ib. 
In  the  church,  677. 

right  of  incumbent  with  respect  to, 
ib. 
Of  shipwrecked  persons,  678. 
Mode  of,  679. 
Service,  681,686,  689. 
Of  unbaptised  persons,  687. 
Of  excommunicate  persons,  tfr. 
Causes  for  refusing,  ib. 
Fees  for,  689  to  693. 
Registration  of,  tfr. 
Certificate  of  registrar  before,  693. 
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c. 

CANONS  AND  PREBENDARIES, 
Meaning  of  word  prebend,  120. 
Patronage  of  canonries,  t'6. 
Collation  and  institution  of  canons,  121. 
Qualification  of,  t*6. 
Duties  of,  t*6. 

How  affected  as  to  pluralities,  ib. 
Residence  by,  on  benefices,  122. 
canoory,  123. 
No  separate  estates  in,  124. 
Income  of,  ib. 
Honorary  canoories,  ib. 

where  founded,  128. 
Minor  canons,  t'6. 

by  whom  appointed,  129. 

number  o(\ib. 

stipend  of,  ib. 

how  affected  as  to  pluralities,  ib. 

CATHEDRAL.    See  Churches. 

CATHEDRATICUM.    See  Churches. 

CHALICE,  418. 

CHANCEL,  391. 

Marriages  in,  667. 

CHANCELLOR,  178. 

CHAPELRY, 
New.  380. 

Formed  by  Church  Building  Commis- 
sioners, t'6. 
Privileges  of,  ib. 
Subdivision  of,  381. 
District  assigned  to,  ib. 
When  endowed,  ib. 
See  Parish  and  District. 

CHAPELS  AND  CHURCHES, 
Not  parochial,  396. 
Definition  of  chapel,  ib. 
Private  chapels,  ib. 
Free  chapels,  t'6. 
Proprietary  chapels,  397. 
Chapels  of  ease,  398. 

under  Church  Building  Acts,  ib. 

repairs  of,  t'6. 

liability  of,  to  repairs  of  the  mother 
church,  399. 

rights  of  incumbent  over,  t'6. 

CHAPTER,  103. 
See  Dean. 

CHURCH,  1. 

Meaning  and  derivation  of  the  word,  t'6. 
Government  of,  by  persons  ecclesiastical, 

2. 
Connection  of,  with  State,  ib. 

opinions  thereon,  3,  4. 
The  sovereign  the  supreme  bead  of,  6. 

his  prerogatives  as  socb,  7* 


CHURCH— (continued.) 
Of  Ireland,  7. 

CHURCHES, 

Cathedrals,  385. 

origin  of,  t6. 

revenues  and  dues  of,  386. 

cathedraticum,  t6. 

of  the  new  foundation,  387. 
Collegiate,  385. 

distinct  from  cathedrals,  t'6. 

Ripoo,  387. 
Parish,  t'6. 

definition  of,  ib. 

different  kinds  of,  t'6. 

ancient  manner  of  founding,  388. 

consecration  of,  t6. 

usual  form  of  consecration,  389. 

reconsecration  and  reconciliation,  ib, 

fabric  of,  390. 

tower  or  belfry,  ib. 

chancel,  t'6. 

parson's  right  to  chancel,  391. 

nave,  t'6. 

aisles,  and  property  therein,  392. 
Altering  and  enlarging,  for  increased  ac- 
commodation, 393. 

faculty  for,  t'6. 

disputes  thereupon,  394. 
Goods,  utensils,  and  ornaments,  415. 

before  the  Reformation,  t'6. 

after  the  Reformation,  417,  418, 
419. 
Unnecessary  goods,  420. 

when  parish  chargeable  with  repair 
of,  t6. 

organs,  when  necessary,  ib. 

salary  of  organist,  421. 

general  rule  as  to  goods  being  ne- 
cessary or  not,  t'6. 

monuments,  422.  See  Monuments. 

CHURCH  DISCIPLINE  ACT, 

All  proceedings  against  clergymen,  as 

such,  regulated  by,  31. 
Proceedings  under,  t6. 
Ecclesiastical  offences  under,  32. 
Preliminaries  before  issuing  commission, 

33. 
Proceedings  of  commissioners  under,  ib. 

by  bishop  under,  34. 
Assessors,  35. 
Sentence,  t'6. 

appeal  from  sentence,  36. 
Ministers  of  peculiars  subject  to,  37. 
Punishments,  38. 

Constitution  of  court  of  ultimate  appeal 
under,  39. 
time  when  appeals  must  be  made, 

costs  of  appeals,  42. 

CHURCH  RATES, 

Origin  and  antiquity  of,  437. 
Purposes  of,  438. 
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CHURCH  RATES-.(«mtmued.) 

Legal  objects  of,  at  common  law,  at  pre- 
sent, 440. 
Object  of,  by  statute  law,  441. 

enlarging  and  extending  church  ac- 
commodation, ib. 
repairing  churches  by  means  of  loan, 

ib. 
building  new  churches  by  rate,  ib. 
Object  of,  prospective,  444. 
Retrospectife,  illegal,  446. 
earlier  cases  as  to,  ib, 
present  state  of  the  law,  ib. 
what  constitutes  a  retrospective  rate, 
446. 
8ubject  of,  448. 

Kinds  of  property  chargeable  to,  449. 
Directions  of  the  thirteen  doctors  as  to 
the  subject  of,  460. 
remarks  on  directions,  ib. 
Exemptions  from  payment  of,  ib. 

glebe  or  church  endowments  of  same 

parish,  461. 
inhabitants  of  a  chapelry,  462. 

newly  formed  ecclesi- 
astical districts,  463. 
property  of  the  crown,  ib. 
stalls  in  a  market,  ib. 
Authority  by  which  church  rates  may  be 
imposed,  464. 
cases  where  common  law  courts  can 
interfere  to  compel  the  making 
of,  457. 
power  of  ecclesiastical  courts  to  de- 
cide on  validity  of,  458. 
Remedy  for  parties  aggrieved  by,  469. 
Summary  jurisdiction  for  recovery  of, 

460. 
Appeal  in  such  cases,  ib. 
Levy  by  distress  for  payment  of,  461 . 
Effect  of  notice  given  to  dispute  validity 

of,  462. 
Tudirect  authority  of  Court  of  Queen's 
Bench  in  ordinary  church  rates,  463. 
by  prohibition,  ib. 
Limits  of  jurisdiction  of  ecclesiastical 
courts  with  respect  to,  ib. 

CHURCHWARDENS,  180. 

Origin  of,  as  synodsmen  or  sidesmen,  t6. 

How  they  ought  to  sue,  ib. 

Their  power  over  the  goods  of  the  church, 

181. 
What  persons  disqualified  for  the  office, 

182. 
What  persons  not  compelled  to  serve,  ib. 
What  persons  must  serve  if  chosen,  183. 
Number  of,  184. 
Election  of,  and  canon  thereon,  ib. 

chosen  in  vestry,  185. 

method  of  conducting  election,  186. 

legality  of  election,  how  tried,  187. 
In  newlv  built  churches  and  chapels,  188. 
Form  of  swearing  into  office,  189. 

duty  of  ordinary  therein,  ib. 


CHURCHWARDENS— (amfcVtttfti.) 
Their  duties,  191. 
presentments,  ib. 

time  and  place  of,  ft. 
what  offences  are  presentable, 
192. 
to  keep  order  in  church,  ib. 
not  to  interfere  in  the  ordering  the 

service,  198. 
duties  as  guardians  of  the  duuet, 
194. 
to  keep  the  church  in  crier, 
and  provide  things  neceatr; 
for  the  performance  of  draM 
service*  ib. 
duties  as  sequestrators,  196. 
duty  as  to  fabric  of  church,  i&. 
limits  of  duty  as  to  repairs  tod  ad- 
ditions, 196. 
duty  as  to  arranging  seats  in  the 

church,  197. 
duty  as  to  the  bells,  belfry,  sti 

ringers,  ib. 
duty  as  to  the  churchyard,  ib. 
Permitting  burial  of  strangers  ia  ts* 

churchyard,  198. 
Legal  remedies  allowed  to  chuiehvtr* 

dens,  ib. 
Cannot  be  reimbursed  by  retrospective 

rate,  199. 
Remedies  against,  ib. 

criminal  proceedings  against,  200. 
in  the  Ecclesiastical  Court,  ik. 
difficulties  in  conduct  of  nek 
proceeding,  201. 
civil  proceedings  against,  16. 
To  render  account  of  monies  received  and 
expended  at  the  end  of  their  year,  is. 
remedies  if  they  refuse  to  account 

on  going  out  of  office,  ib. 
allowing  the  accounts  and  proving 
items,  202. 
Determination  of  office  before  expirtnoa 
of  year,  203. 

CHURCHWAY. 
Repair  of,  434. 

CHURCHYARDS. 
Origin  of,  425. 
Legalised,  426. 
Consecration  of,  ib. 
Former  privileges  of  sanctuary  in,  ib. 
Freehold  of,  in  the  minister,  427 — 439. 
Trees  in,  ib. 

for  what  purposes  may  be  felW, 
428. 
Right  of  parishioners  to  use  of,  ib. 
Restrictions  on  minister's  right  to,  ib. 
Fences,  &c.  of,  430. 
Repairs  of,  ib. 
Boundary  of,  ib. 
Encroachments  on,  431* 
Monuments  in.    See  Mokcmewts. 
Are  under  the  protection  of  the  church- 
wardens, 433. 
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CHURCHYARDS-(*mtint4*?.) 
Provisions  for  additional,  434. 

powers  for  grant  or  purchase  of  lands 
for  such  purpose,  435. 
Power  to  alter  boundaries  of,  ib. 
Power  for  enlarging,  436. 

COADJUTOR.    See  Bishop, 

COFFINS, 

Antiquity  of,  673. 
Materials  of,  681. 
Of  iron  and  other  metals,  683* 

COLLATtON,  467. 

COLONIES, 

Persons  ordained  for,  16. 

Persons  ordained  by  bishops  of,  17* 

COMMISSARY,  179. 

COMMISSION,  ECCLESIASTICAL, 
Origin  of,  43. 

First  report  of  commissioners,  45. 
Original  members  of,  ib. 
Constituted  a  corporation,  ib, 

provision  for  succession  of  commis- 
sioners, ib. 
Additional    commissioners     since    ap- 
pointed, 46. 
provision  for    successors  to  addi- 
tional commissioners,  ib. 
Declaration  subscribed  by  members  of, 

47. 
Episcopal  members  of,  ib. 
Chairman  and  officers  of,  48. 
Powers  of  members  of,  ib. 
Schemes  of,  49. 

registration  of  such  schemes,  ib. 
Revenues  at  disposal  of,  50. 

sources  of  such  revenues,  ib. 
Powers  of,  for  enforcing  payment  of  re- 
venues, 54. 
application  of  revenues,  ib. 
Commissioners  authorised  to  borrow  of 
Queen  Aune's  bounty,  55. 
security  for  repayment  of  loan,  ib. 
Authority  of  commissioners,  66. 
See  also  Bishop— Church  Discipline 
Act— Gilbert  Act— Mortmain. 

COMMON  PRAYER, 
Book  of,  596. 

provided  in  churches,  418. 

COMMUNION, 

Rubric  with  respect  to,  694. 
When  to  be  administered,  695. 
Causes  for  refusal  of,  to. 
Notice  of,  697. 
Tables,  417,  697. 
Bread  and  wine  for,  ib. 
Private  administering  of,  698. 


COMMUTATION.    See  Tithe. 

COMPOSITION.     See  First  Fruits  and 
Tithes. 

CONFIRMATION.    See  Bishop, 

CONGE  D'ELIRB.    See  Bishop. 

CONSECRATION.       See    Bishop    and 
Church. 

CONVOCATION,  23. 
Its  earliest  form,  ib. 

Gradual  assumption  of  authority  by,  24. 
Of  the  province  of  Canterbury,  25. 
Constitution  of,  ib. 
By  whom  chosen,  ib. 
Office  and  limits  of  authority  of,  26—31. 
Decline  of,  ib. 
Self-taxation  in,  by  clergy,  discontinued, 

28. 
Cessation  of  all  business  in,  ib. 
Subsequent  revival  of,  ib. 
Doctrinal  disputes  of,  29. 
Final  prorogation  of,  30. 

CORN-RENT,      See    Tithe   and    Rent 
Charoe. 

CURATE, 

Perpetual.    See  Perpetual  Curate. 
Stipendiary,  165. 
license  of,  ib. 

requisites  before  granting  li- 
cense, to. 
cases  where  the  bishop  may  require 
the  appointment  of  a  curate,  166. 
stipend  in  such  cases,  168. 
appeal  by  incumbent,  ib. 
to  be  appointed  in  large  benefices,  ib. 
amount  of  stipends  of,  how  regu 

lated,  169. 
disputes  between  and   incumbent, 
169. 
certain  incumbents  exempted 
from  operation  of  act,  170. 
scale  of  stipends  of,  ib. 
smaller  stipends  in  certain  cases,  ib. 
charges  on  stipend,  172. 
case  of  agreements  for  stipends  less 

than  allowed  by  the  scale,  173. 
arrears  of  stipend,  how  recoverable, 

ib. 
parsonage  houses  assigned  to,  ib. 
taxes,  &c.  thereon,  when  paid, 
174. 
where  benefice  is  sequestered,  ib. 
notice  by,  oo  quitting  curacy,  175. 
notice  to,  by  new  incumbent,  ib. 
revocation  of  license  by  bishop,  177. 

appeal,  ib. 
appointed  by  the  bishop  for  the  per- 
formance of  a  third  service,  599. 
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D. 
DEACON,  9. 

DEANS, 

Origin  of,  98. 
Different  kiodi  of,  t'6. 

of  provinces,  99. 

of  honorary,  t6. 

of  peculiars,  to. 

rural  deans,  143. 
Deans  of  chapters,  99. 

old  and  new  foundation,  100. 

patronage  of,  101. 

qualification  of,  ib. 

style  of,  ib. 

rank  and  dignity  of,  102. 
Profits  of,  during  vacation,  101. 
Has  no  veto  upon  acts  by  the  chapter, 

104. 
Preaching,  102. 
Residence  of,  ib. 

exemption  from  residence,  ib. 
Average  annual  income  of,  ib. 

DEAN  AND  CHAPTER, 

A  corporation  aggregate,  103. 

acts  done  by  them  in  that  capacity, 
ib. 
Vacancy  of  headship,  ib. 
Duties  of,  ib. 
By-laws  made  by,  104. 
Statutes  made  to  bind  successors  only, 
105. 
not  binding  if  contrary  to  policy  of 

law,  ib. 
if  contrary  to  policy  of  ecclesiastical 
establishment,  ib. 
Profits  of  canonty  in  vacation,  ib. 
Visitors  of  deans  and  chapters,  106. 

compositions  as  to,  107. 
Office  of,  during  vacation,  ib. 
Constitution  of  particular  chapter,  108. 
Consolidation  of  sees,  ib. 

what   acts    to    be    done  by  each 

chapter,  ib. 
suspension  of  cathedral    appoint- 
ments, 109. 
number  of  canons  in  each  chapter, 

110. 
manner  in  which  the  change  is  ef- 
fected, 111. 
exceptions  from  the  order  of  change, 

ib. 
endowment  of  archdeaconries,  1 14. 
removing  the  suspension,  to. 
canonries  of  Westminster,  ib. 
repeal  of   statutes  as  to  separate 

estates,  115. 
provision  for  particular  cases,  ib. 
separate  patronage  given  to  bishop, 

116. 
general  patronage  of  the  chapter, 

117. 
profits  of  suspended  canonries,  118. 
provision    out   of,   for    fabric 
fund,  118. 


DEAN  AND  CHAPTER—(f0»tt«W.) 
houses  of  residence  not  wanted,  119. 
Chapters  may  propose  alteration  in  the 
statutes,  t*6. 
or  visitors  in  their  default,  ib. 

DEGRADATION,  588. 

DEPRIVATION.    See  Bishop. 
Definition  and  causes  of,  582. 
Cases  of,  without  sentence,  583. 
Cases  of,  by  sentence,  585. 

DILAPIDATIONS, 

Of  fences,  gates,  &c,  or  glebe  lands, 
whether  ancient  or  recently  acquired, 
278. 
doty  of  incumbent  on  acquisition 
of  new  lands,  279. 
Of  buildings,  280. 

wherein  dilapidation  consists,  ib. 
proceedings  of  a  new  incumbent 

with  respect  to,  to. 
proceedings  of   a  late  incumbent 

or  his  representatives,  to. 
in  cases  of  waste.    See  Waste. 
principles  on  which  to  be  caka- 

lated,281. 
consequence  of  delay  in  claiming, 

284. 
application  of  monev  received  for, 

285. 
who  are  liable  to,  285, 286. 
precedence  of,  287. 
claim  for,  whether  defeated  by  frau- 
dulent gifts,  ib. 
Insufficiency  of  remedies  with  respect  to, 

289. 
Measures  to  prevent,  taken  during  life- 
time of  incumbent,  t'6. 
by  ecclesiastical  censure,  to. 
by  sequestration.    See  Sequestra- 
tion. 
Non-residence  a  common  cause  of,  290. 
recent  enactments  in  consequence, 
t'6. 

DIOCESE.    Sec  Bishop. 

DI8CHARGE.    See  Tithe. 

DISPENSATION.    See  Plubauties. 

DISSOLUTION.    See  Union. 

DISTRICT,  ECCLESIASTICAL, 

Formed  by  church  building  commission- 
ers, 379. 

Boundaries  of,  ib. 

alteration  of  boundaries  of,  t6. 

When  formed  for  certain  ecclesiastical 
purposes  only,  382. 

Probable  regulation  of,  in  future,  ib. 

New  formation  of,  ib. 

Maps  of,  ib. 

Duties  and  rights  of  minister  of,  383. 
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DISTRICT,  ECCLESIASTICAL  -  (con- 
tinued.) 

How  to  become  a  parish,  384. 
See  Parish. 

DONATIVE,  467. 

DUPLEX  QUERELA.     See  Presbnta- 


E. 
ECCLESIASTICAL  CORPORATIONS, 
Aggregate  and  sole,  216. 
Their  legal  capacities  and  advantages, 

217. 
Independent  of  each  other,  218. 
Ecclesiastical  persons  tenants  for  life,  to. 
Nature  of  their  property,  interest  in,  222. 

See  Waste. 
Leases  by.    See  Lease. 

ECCLESIASTICAL  COURTS, 

Probable  change  in  constitution  of,  31. 
Authority  of,  how  superseded,  ib. 
Officers  of,  178. 
chancellor,  ib. 

his  qualification,  ib. 
offices  included  in,  ib. 
limits  of  jurisdiction  of,  ib. 
officials  and  commissaries,  ib. 
surrogates,  ib. 

ENABLING   AND   DISABLING    STA- 
TUTES, 
Circumstances  required  under,  to  render 
leases  made  by  persons  ecclesiastical 
binding  on  successors,  223. 
Concurrent  leases  under,  224. 
Duration  of  leases  under,  ib. 
Limits  of,  226. 
Stat.  32  Hen.  VIII.,  ib. 

provision  for  reservation  of  rent,  ib. 
Leases  under,  must  not  be  made  without 
impeachment  of  waste,  226. 

EXCHANGE, 

Meaning  of  word  in  case  of  real  pro- 
perty, 634. 
Of  benefices,  636. 

license  from  ordinary  for,  ib. 
resignation  for  the  purpose  of,  637. 
simoniacal,  ib. 

what  would  be  so  considered, 
638. 
claims  for  dilapidations  after,  ib. 
See  Mortmain,  and  Union  op  Be- 
nefices. 

EXCOMMUNICATION,  687. 

ENDOWMENT.    See  Chapelry— Mort- 
main. 

EXEMPTION.     See    Church    Rates  — 
Privileges  of  Cleroy— Rates — Tithe. 

F. 
FACULTY,  393,  394,  403. 


FIRST  FRUITS, 

Their  origin  and  first  introduction,  362. 
Annexed  to  the  Crown,  together  with 

tenths,  364. 
For  what  payable,  and  when,  ib. 
Composition  for,  366. 
When  due,  ib. 
Account  of,  sent  to  clergy,  366. 

notice  of  arrears,  ib. 
Exceptions  from  liability  to  pay,  367. 
Application  of,  ib. 

FOREIGNERS, 

Ordained  by  English  bishops,  16. 

G. 

GILBERT  ACT, 

Proceedings  under,  264. 

permission   to    borrow   money  for 
building  a  new  parsonage  house, 
ib. 
duties  of  the  ordinary,  267. 
provision  for  purchase  of  new  house. 

See  Mortmain. 
permission    to    borrow   money    of 
Governors    of    Queen    Anne's 
Bounty,  268. 
See  also  p.  264. 
Recent  alteration  and  extension  of  pro- 
visions of,  269. 
power  given  to  purchase  a  site  for 

building,  270. 
additional  powers  and  exemptions 
granted,  and  alterations  made, 
270. 
mode  of  proceeding  in  mortgages  of 
benefices  becoming  vacant  after 
August,  1838.. 271. 

commission  of  inquiry,  ib. 
report  of  commissioners,  272. 
summary  of   alterations  made  by 
recent  enactments,  ib. 
enactment  of  sect.  62,  ib. 
as  to  the  amount  of  money  to 

be  raised,  274. 
effect  of  the  last  of  these  acts 
on  the  former  ones,  276. 
power  given  to    archbishops    and 
bishops   to    borrow    money   for 
building,  ib. 
regulations  for,  276. 
See  Queen  Anne's  Bounty. 

GLEBE.    See  Mortmain. 

GRANT.    See  Mortmain. 


IMPROPRIATION,  146. 

IMPROVED  VALUE, 

Of  the  property  of  sees,  chapters,  and 

benefices,  bow  disposed  of,  233. 
Part  of,  in  case  of  mining  leases,  234, 
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INCLOSURE  ACTS.    See  Tun* 

INCUMBENT.     See  Recto*  —  Vicab  — 
Perpetual  Curate. 

INDUCTION,  496. 

Origin  of.    See  Investiture. 
What  is  conferred  by,  497. 
Effects  of,  ib. 
By  whom  to  be  made,  498. 

in  case  of  grantee  of  a  free  chapel, 

ib. 
where  the  bishop's  mandate  is  ge- 
neral, 499. 
Mode  of,  ib, 
Acts  to  be  done  after,  ib. 
reading  in,  600. 
reading  the  articles,  ib. 
reading  certificate  of  subscription, 

601. 
necessity  for  repeating  declaration 

of  conformity,  ib. 
usual  time  of  reading  in,  602. 

certificate  of  reading  in,  and  its 
form,  ib. 

INSTITUTION, 

Preliminaries  to,  481. 

oath  against  simony.  482. 

oath  of  allegiance  and  supremacy,  ib. 

oath  of  canonical  obedience,  ib. 

subscription  to  Thirty-nine  Articles, 
ib. 

declaration  of  conformity,  483. 
Form  of,  ib. 
Fees  for,  ib, 
Effects  of,  484. 
Plenarty,  ib. 
Rights  conferred  and  duties  imposed  by, 

INVESTITURE, 

Originally  same  as  institution,  481. 
Original  meaning  of,  496. 

IRELAND, 

Church  of.    See  Church. 

L. 
LANDS  OF  ECCLESIASTICAL  COR- 
PORATIONS. See  Ecclesiastical  Cor- 
porations, and  Lease. 

LAPSE, 

Definition  of,  606. 
When  incurred,  t'6. 
Case  when  patron  and  ordinary  are  the 

same  person,  to. 
Case  when  it  does  not  occur,  ib. 
To  the  metropolitan,  607. 
To  the  king,  ib. 
In  case  of  donatives,  to. 
In  case  of  death  of  bishop  after  title  by 

lapse  accrues,  to. 
To  whom  it  first  accrues,  608. 
Computation  of  time  with  respect  to,  ib. 


LAPSE— (continued.) 

Cases  where  patron  must  take  notice  of 

avoidance,  609. 
Cases  where  the    ordinary  must  give 
notice  of  avoidance  to  patron,  ib. 
mode  in    which    notice  is  to  be 
given  by  bisbop  to  patron  in  case 
of  deprivation,  510. 

LEASES, 

By  ecclesiastical  corporation*!  222. 
Statutes  of  Hen.  VIII.  and  Eiu.  thereon. 
See  Enabling  and  Disabling  Sta- 
tutes. 
Building  may  be  granted  for  long  terms 
of  years,  226. 

restrictions  and  conditions  to  be  ob- 
served in  such  leases,  227. 
counterparts  of,  228. 
consents  necessary  to  such  leases, 
229. 
May  be  granted  for  streets,  yards,  &c., 
280. 
and  for  watercourses,  &<*,,  ib. 
restrictions,  23L 
Mining  leases,  t*, 

restrictions  as  to,  to. 
effect  of  due  execution  of,  232. 
surveyors  to  be  appointed  for  valua- 
tion, &c.  ib. 
counterparts  of  to  be  deposited,  233. 
void  if  fines  be  paid,  ib. 
may  be  granted  for  lands  held  in 
trust,  ib. 
May  be  granted  by  incumbents  of  bene- 
fices, 236. 
with  consent  of  the  patron,  bishop, 

and  lord  of  the  manor,  ib. 
for  terms  of  fourteen  years,  ib. 
subject  to  restrictions,  ib. 
covenants  in  lease,  286. 
length  of  term  in  certain  cases,  237. 
restrictions  on  what  may  be 
demised,  t6. 
bisbop,  patron,  and  incumbent  par- 
ties to  such  leases,  938, 
deposition  of  maps,  copies,  Ice*,  i*. 
fees  to  registrar,  239. 
See  Mortmain. 

LECTURER, 
Office  of,  162. 
Foundation  of  office,  ib* 
Veto  of  incumbent  with  respect  to,  154. 
License  of,  by  the  bishop,  166. 
Case  of  bisbop  refusing  to  license*  to. 
extent  of  bishop's  power  to  refuse, 

167. 
mode  of  inquiry  by  bishop  before 
refusal,  168. 
License  of,  by  archbishop,  ib. 
Election  and  nomination  of,  160. 
General  right  of  incumbent  to  nominate, 
161. 
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LECTURER—  (continued. ) 
Qualifications  of,  161. 
Power  of  bishop  to  revoke  license  to,  162. 

LECTURESHIP, 

Powers  of  trustees  of,  162. 

LETTERS  DIMISSORY,  14. 

Doty  of  bishop  granting  thero,  16* 
Who  to  grant  them  during  a  vacancy  of 

the  see,  ib. 
Restrictions  on  granting,  to. 

LICENSE.  See  Curate  — Exchange  — 
Lecturer  —  Marriage  —  Parish 
Clerk — Pluralities — Resioevce. 

LITURGY, 

First  after  the  Reformation,  611. 
Injunctions  concerning,  by  Queen  Eliza- 
beth, t'6. 

M. 
MARRIAGE, 

History  of  modes  of  solemnising,  634. 
Recent  alteration  of  law  respecting,  t6. 
Essentials  to  validity  of,  t'6. 
in  case  of  foreign,  635. 
disabilities  to  contract,  636,  &c. 
Of  Jews  and  Quakers,  637. 
Of  parties  within  certain  degrees  of  re- 
lationship, 638,  &c. 
Voidable,  641. 
Form  of,  642. 

Preliminaries  necessary  to.    See  Banns. 
Proper  place  for,  644. 
Of  a  ward  of  court,  647. 
License  for,  649. 

by  whom  granted,  650. 
requisites,    formerly  and    at    pre- 
sent, 651. 
consent  necessary,  ib, 
when  obtained  by  fraud,  652. 
residence  necessary  for  obtaining, 

653. 
special,  ib, 

by  the  superintendent  registrar,  655. 

Notice  of,  to  superintendent  registrar,  t'6. 

publication  of  notice  at  board  of 

guardians,  656. 

certificate  of  publication,  655, 

657. 
caveat  against  grant  of  certifi- 
cate, 16. 
Essentials    to    regular,    according   to 

Church,  of  England,  659. 
Irregular,  660. 
In  extra-parochial  places,  t6. 
Licensing  of  church  or  chapel  for  solem- 
nization of,  662. 
In  what  part  of  church  to  be  solem- 
nized, 667. 
Registration  of,  668. 

copies  of  registrations  by  minis- 
ter, t6. 
errors  in  registration,  670. 


MERGER  AND  EXTINGUISHMENT 
OF  TITHE  AND  TITHE  RENT 
CHARGE,  335,  See  Rbnt  Cuaroe. 

MINES.    See  Lease-Waste. 

MODUS,  308. 

MONUMENTS, 

Consents  necessary  for  their  erection  in 
a  church,  422. 
appeal  to  archbishop,  423. 
course  to  be  taken  by  incumbent 
objecting  to,  424. 
Repairs  of,  t'6. 
Defacing  of,  t'6. 
In  churchyards,  432. 

veto  of  rector  with  respect  to  erec- 
tion of,  t'6, 
right  of  property  in,  433. 
what  remedy  against  incumbent  for 
removing,  ib. 

MORTGAGE.    See  Gilbert  Act. 

MORTMAIN  STATUTES, 

License  from  crown  to  suspend,  239. 
case  of  a  college,  as  a  corporation 

aggregate,  241. 
case  of  corporation  sole,  as  bishop, 
"   dean,  fitc.  ib. 
present  state  of  the  law,  242. 
Exceptions  from,  with    respect  to  ex- 
changes, 244. 

conditions  of,  and  restrictions  on 
such  exchanges,  245, 246, 247. 
permission  to  sell  lands  in  certain 
cases,  248. 
Exceptions  from,  with  respect  to  grants, 
&c.  248. 
by  impropriators  of  tithes,  249. 
grants   to  Queen  Anne's  Bounty 

fund,  t'6. 
general  power   to   give   lands   or 
money,  and  restrictions  thereto, 
250. 
grant  of  waste  lands,  25 1, 
power  of  conversion  into  glebe  of 
lands  already    belonging    to    a 
benefice,  t'6. 
power  to  give  parsonage  bouse,  t'6. 

disposal  of  old  house,  252, 
purchase  by  incumbents  of  land  for 
glebe,  t6. 
money  may  be  lent  by  Queen 
Anne's  bounty,  254. 
all  owners  empowered  to  exchange, 
grant  or  convey  their  lands,  ib. 
incapacitated  persons  limited, 

255. 
details  to  be  observed  prior  to 

exchange  or  purchase,  ib. 
commission,  266. 
provision    for   grants   of  land  as 
glebe  in  Church  Building  Act, 
257. 
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MORTMAIN  STATUTES—  (eonHnued.) 
provision  for  purchase  of  lands  for 
residence,  by  or  under  the  direc- 
tion of  the  bishop,  258. 
provision    for   conveyance    of 
such  lands,   and   effect  of 
this  provision,  259. 
provision  for  eodowroeut  by  future 

natron  of  new  churches,  i 6. 
endowments    in     land    'to    new 
churches  generally,  ib. 

mode  of  ascertaining  value,  to. 
Church  Endowment  Act,  ib. 

power  given  thereby  to  the  ec- 
clesiastical   commissioners, 
ib. 
general  rules  deducible  from  pre- 
ceding statutes,  261. 
restrictions   still  imposed  by. 
and  exceptions  generally  al- 
lowed, 261,  262. 
acquisition  of  land  by  encroach- 
ment on  the  waste,  ib. 

MORTUARIES,  360. 


OFFENCES  AGAINST  RELIGION, 
Apostasy,  752. 
Blasphemy,  ib. 
Blasphemous  libels,  753. 
Sabbath  breaking,  ib. 
Simony,  754. 
Religious  impostors,  755. 
Brawling,  ib. 
Arresting  clergymen,  756. 

OFFENCES    BY    CLERGYMEN.    See 
Church  Discipline. 

OFFERINGS, 

Definition  of,  358. 

Whether  voluntary  or  of  common  right,  ib. 
Easter,    whether   composition  for  per- 
sonal tithes,  ib. 

at  what  time  payable,  359. 
how  recoverable,  ib. 
summary  jurisdiction  in    recovery 
of,  360. 
Mortuary,  ib. 

statute  restraining  excessive  exac- 
tion of,  ib. 
Tithes  in  the  city  of  London,  361. 

OFFERTORY, 

Alms  at,  and  disposal  of  them,  699. 

OFFICIAL     AND    OFFICIAL    PRIN- 
CIPAL, 178. 

OPTIONS, 

Ancient  kinds  of,  71. 

Present  custom  as  to,  ib. 

Are  considered  as  personal  property,  72* 

When  lost,  ib. 


ORDERS, 

Different  kinds  of,  8. 
Canonical  impediments  to,  ib. 
Qualifications  for,  ib. 
Title  for.    See  Title. 
Examination  for,  12. 
Oaths  and  subscription  before,  ib. 
Conferring  of,  discretionary,  13. 
Bishop  by  whom,  and  diocese  in  which, 

to  be  conferred,  14,  15. 
Under   what  restrictions  conferred  on 

foreigners,  16. 
Seasons  of  conferring,  17. 
Form  of  conferring,  18. 
Fees  for  admission  to,  ib. 
Simoniacal  obtaining  of,  19. 
Corrupt  bargaining  for,  20. 
Written  notice  required  of  candidates 

for,  22. 
Persons  in,  may  be  appointed  parisk 

clerks,  206. 
See  Colonies— Letters  DimssoaT— 

Title. 

ORDINARY.    SeeBianor. 
ORDINATION.    See  Orders. 


P. 

PARISHES, 

Definition  of,  376. 
Origin  of,  t'6. 
Boundaries  of,  ib. 
Places  extra-parochial,  377. 
New  divisions  of,  to. 
subdivisions,  ib. 
consolidation,  ib. 
apportionment  of  glebe,  tithes,  && 

378. 
ascertaining  and  registry  of  boun- 
daries, 379. 

PARISH  CLERKS, 
Origin  of,  204. 
Whether  the  office  existed  independently 

of  that  of  aqua  bajulus,  ib. 
Choice  of,  205. 
Age  and  Qualification  of,  to. 
license  of,  ib. 
In  holy  orders,  206. 

regulations  respecting,  ib. 
Removal  and  deprivation  of,  207. 
present  state  of  the  law,  209 
jurisdiction  of  justices, 
respect  to,  210. 
May  have  a  deputy,  21 1. 
Feea  due  to,  ib. 


with 


PARSON.    See  Rector. 

PARSONAGE  HOUSES, 
Origin  of,  263. 
Alteration!  of,  ib. 
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PARSONAGE  HOUSES— (con tinned.) 
New,  built  on  the  old  glebe,  264. 
See  Gilbert  Act. 

Dilapidations  of.    See  Dilapidations. 
Not  to  be  demised  by  lease,  337. 
See  Mortmain. 

PATRONAGE.    See  Advowson  and  Pre- 
sentation. 

PERPETUAL  CURATE,  149. 
Origin  of,  150. 

PERPETUAL  CURACY, 
Definition  of,  150. 
Rules  to  determine,  t'6. 
Nomination  to,  151. 
Nature  of  incumbent's  interest  in,  152. 

PEWS.    See  Seats. 
PLENARTY.    See  Institution. 

PLURALITIES, 

Recent  alterations  in  laws  respecting, 

524. 
Canon  of  Lateran  Council  concerning, 

525. 
Directions  respecting,  in  constitutions  of 

Othobon,  t'6. 
Constitutions  of  Archbishop  Peccham 
respecting,  ib. 
effect  of  these  constitutions,  526. 
Dispensations  granted  for,  ib, 

extent  of,  formerly,  ib. 
Statute  of  Henry  VIII.,  ib. 
Recent  statute,  527. 

case  of  person  holdiog  cathedral 

preferment,  ib. 
restrictions  of  distance  respecting, 

ib. 
present  computation  of   distance, 

528. 
restrictions  of  statute  with  respect 

to  population,  529. 
restrictions  of  statute  with  respect 

to  vahie  of  benefice,  t'6. 
exceptions  from  above  rules,  t6. 
License  to  hold  two  benefices,  530. 
appeal  from  refusal,  531. 
mode  of  application  for  license,  ib. 
statements  to  be  made  to  bishop,  ib. 
case  of  benefice  in  jurisdiction  of 

archbishop,  532. 
effect  of  acceptance  of  second  pre- 
ferment, 533. 
exceptions,  ib. 
general  effect  of  statute  respecting, 
especially  as  regards  lapse,  534. 

PREACHING, 
License  for,  601. 

simony  in  procuring,  t6. 
By  strangers,  how  forbidden,  602. 
Heretical,  punishment  for,  604. 


PREBENDARY.    See  Canon. 

PRESCRIPTION, 

Exemption  from  tithe  by,  295. 

PRESENTATION, 
Right  of,  466. 

Right  of,  as  respects  trustees  and  mort- 
gagees, ib. 
Distinction  betweeu,    and  nomination, 

474. 
Definition  of,  476. 
Qualification  of  presentees,  477. 
Limits  to  right  of,  ib. 
Examination    of  presentee  by  bishop, 
478. 
appeal  from  refusal  by  bishop,  479. 
grounds  of  refusal,  ib. 
other  necessary  qualifications  on,  ib. 
time  for  considering  sufficiency  of 

presentee,  480. 
notice  in  case  of  refusal,  ib. 
See  Advowsonb, 
Simoniacal.    See  Simony. 

PRESENTMENT.      See    Churchwar- 
dens. 

PRIEST,  9. 

PRIMER  SEISIN, 
Definition  of,  362. 
To  whom  the  right  belonged,  t'6. 
Belonged  to  the  king  by  prerogative,  t'6. 
Origin  of  the  payment  of  first-fruits,  ib. 

PRIVILEGES  OF  CLERGY,  57. 
Abridged  at  the  Reformation,  ib. 
Era  of  greatest  height  of,  ib. 
Their  origin,  t'6. 

Various  kinds  of.     See    Benefit    op 
Clbroy. 
exemption  from  rates  and  certain 

temporal  offices,  63. 
exemption  from  arrest,  64. 

PRIVILEGE, 

Exemption  from  tithe  by,  298. 

PRIVY  COUNCIL, 

Appeal  to,  under  Church  Discipline  Act, 

36. 
Judicial  committee  of,  39. 
constitution  of,  t'6. 

PROPRIETARY  CHAPELS, 

Unknown  to  ancient  canon  law,  164. 
See  Chapels* 

PROTESTANT  DISSENTERS,  741. 
Nonconformity,  742. 
Restrictions  on,  744. 
Oaths  by,  745. 
Exemption  from  offices,  ib. 
Quakers,  746. 
Certified  meeting  houses,  747, 

3   K 
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PROTESTANT    DI8SENTERS  —  (con- 
tinued.) 
Dissenting  teachers,  747 
certificated,  748. 
oaths  to  be  taken  by,  749. 
employed  solely  io  teaching,  760. 
protection  of  worship  of,  to. 

PROVINCE.    See  Archbishop. 

PUBLIC  WORSHIP, 
Uniformity  of,  590. 

when  first  established,  591. 
different  acts  to  establish,  to. 
What  may  be  said  or  given  ont  by  the 

minister  during,  596. 
Preserving  order  during,  612. 

PULPIT,  417. 

PURCHASE.    See  Mortmain. 

PURGATION.    See  Benefit  op  Clergy. 


QUEEN  ANNE'S  BOUNTY,  governors  of, 
367. 
Corporation,  how  created,  to. 
Who  composed  of,  to. 
Duties  of,  368. 
Offices  of,  ib. 
Rules  of,  with  respect  to  augmentation 

of  livings,  369. 
Grants  to,  to. 
How  to  inform  themselves  of  value  of 

benefices,  to. 
Augmentations  received  from,  and  their 

application,  372. 
Conditions  on  which  livings  are  aug- 
mented by,  373. 
agreements  in  particular  cases,  374. 
Benefices  augmented  by,  to. 
See  Gilbert  Act. 


R. 

RATES.      See    Church    Rate  —  Rent 
Charge. 

READING  IN.    Sea  Induction. 

RECTOR, 

Identical  with  parson,  144. 
Sinecure,  147. 

suppression  of,  to. 
As  distinguished  from  vicar,  149. 
Of  common  right  patron  of  vicarage,  to. 

REGISTER  BOOK,  418. 

REGISTRAR  AND    REGISTRATION. 
See  Baptism,  Burial  and  Marriage. 


RENT  CHARGE,  TITHE, 
Nature  of,  326. 

Exceptions  from  the  general  mode  of 
estimating,  327. 
coppices,  id. 
hopgrounds,  orchards  or  gardens, 

328. 
newly  cultivated  fruit  plantations, 

to. 
mixed  plantations  of  hops  and  fruit, 

329. 
land  subject  to  separate  rectorial 

and  vicaiial  tithes,  to. 
future  mixed  plantations,  ib. 

mode  of  fixing  rent  charge  on, 
in  certain  cases,  330. 
When  due,  to. 

Power  to  substitute  a  fixed  for  a  contin- 
gent rent  charge,  331. 
Incumbrances  and  incidents  of,  332. 
Merger  and  extinguishment  of,  335. 
how  to  be  effected,  336. 
priority  of  charges  on  merged  tithes, 
ib. 
consequences  thereof,  337. 
provisions  extend  to  glebe  ltni 

338. 
case  of  copyholds  subject  to  an 
arbitrary  fine,  to. 
extent  of  power  to  merge,  ta. 
Rates  and  assessments  on,  338. 

not  to  be  deducted  on  valuation  of 

tithe,  io. 
rent  charge  subject  to  the  same  as 

tithe  formerly,  339. 
poor's  rate.  340. 

whether  tithe  originally  liable 

to,  to. 
first  notice  of  liability,  341. 
highway  rate,  343.  . 

definition  of  occupier  of  nib* 
under  highway  act,  344 
proportion  in  which  to  be  made,  345. 

principle  of  rating,  346. 
legal  liability  of  tithe  owner,  351. 
mode  of  recovery  of,  ib. 
assessment  of,  on  whom  made,  354. 
Recovery  of,  by  distress  and  entry,  355. 
mode  of  proceeding,  to. 

in  case  of  Quakers,  356. 
to  what  lands  the  power  of  disnen 

and  entry  extends,  to. 
summary  jurisdiction  lor,  357. 
appeal,  ib. 

RESIDENCE, 

Law  with  respect  to,  how  settled,  512. 
Obligation  to,  to. 
License  to  dispense  with,  513. 
In  houses  built  or  procured  by  Qneea 
Anne's  Bounty,  io, 
exceptions,  io. 
Discretionary  newer  of  bishop  t»  p**' 
licenses,  516. 
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RESIDENCE—  (continued.) 

mode  of  applying  for  tuch  licenses, 
516. 

cases  in  which  such  licenses 


be  granted,  517. 
peal   where 
fused,  518. 


may 
appeal 


where  license   is  re- 


special  licenses,  dispensing  with,  ib. 

S anted  by  archbishop,  ib. 
tenses  during  vacancy  of  see,  ib. 
fees  for  licenses,  ib. 
licenses  not  void  by  death  or  removal 

of  bishop  granting  them,  519. 
revocation  of  licenses,  ib. 
list  of  licenses  transmitted  by  arch- 
bishop to  aueen  in  council,  520. 
revocation  of  licenses  by  the  queen, 
ib. 
Annual  questions  respecting,  521. 
neglect  in  sending  answers,  ib. 
return  of  answers  sent  to  the  queen 
in  council,  ib. 
Method  of  enforcing,  522. 
by  monition,  ib. 
by  sequestration,  ib. 

appeal  from  order  of  seques- 
tration, 523. 
costs,  ib. 
remission  of  penalties,  524. 
House  of.  See  Parson agi  House. 

RESIGNATION  OF  BENEFICE,  665. 
Definition  of,  566. 
To  whom  may  be  made,  ib. 
What    is    a  sufficient    acceptance  of, 
567. 
possible  mode  of  effecting,  without 

acceptance  by  bishop,  3. 
penalty  for  corrupt,  5o9. 

evasions  of  the  statute,  570. 
Bonds  for,  ib. 

both  general  and  special  bonds  de- 
clared illegal,  571. 
general  bonds  for,  574. 
retrospective  act.  578. 
present  state  of  the  law,  579. 
review  of  subject,  581. 
See  also  Auobbisbop  and  Bishop. 

RESTRICTIONS  OF  CLERGY, 

From  sitting  in  the  House  of  Commons, 

65. 
From  farming  above  eighty  acres  of  land, 

ib. 
From  trading,  ib. 

SACRAMENT, 

Of  baptism.    See  Baptism. 

Of  the  Lord's  Supper.   See  Communion. 

SACRISTAN.    See  Sexton. 

SANCTUARY, 

In  a  churchyard,  426. 


SEATS  AND  PEWS, 

In  old  parish  churches,  400. 

general  right  of  disposing  of,  in  whom 

vested,  401. 
how  obtained  from  churchwardens, 

ib. 
private  rights  in,  how  held,  403. 
sub-letting,  ib. 
right  of  occupancy  of,  ib. 
-  exceptions  to  general  right  of  ordi- 
nary and  churchwardens,  405. 
what  is  necessary  to  prove  a  private 

right  to,  t&. 
priority  of  seat,  406. 
private  right  to,  annexed  to  a  house, 

407. 
right  to,  divisible,  ib. 
seats  in  public  aisles,  ib. 
remedies  for  disturbance  of  an  alleged 
right  to,  408. 
In  churches  built  under  the  Church 
Building  Acts,  409. 
seat  for  minister  and  family,  410. 
free  seats,  ib. 
letting  and  choice  of,  ib. 
parties  entitled  to,  free  of  rent,  41 1. 
rights  to,  assigned  by  commissioners, 

ib. 
confined  to  inhabitants,  ib. 
sale  of,  ib. 

proceeds  of  sale  or  rent  of,  412. 
amount  of  rent  of,  ib. 

recovery  of  rent,  ib. 
notice  of  vacancies,  ib. 
when  let  to  persons  not  inhabitants, 

413. 
application  of  proceeds,  ib. 

further  assignment  to  incum- 
bent, 414. 
rents  of,  where  parish  church  is 
changed,  to. 
See  also  Church— Church wardins. 

SEQUESTRATION, 
Definition  of,  555. 
Form  of  writ  of,  t6. 
Publication  of,  556.    . 
Disputes  as  to  priority  of  claims  under, 

559. 
Under  bankruptcy  of  clergyman,  561. 
effect  of  such  sequestration,  ib. 
when  right  to,  might  be  lost,  562. 
how  far  qualification  for  a  justice  of 
the  peace  affected  by,t&. 
From  the  bishop.    See  Dilapidation — 
Residence. 
application  of  profits,  563. 
lemission  of  profits  to  incumbent,  t'6. 

appeal  against  bishop,  564. 
application  of  profits  under,  in  case 
of  illegal  trading,  tfr. 

for  curates'  salary  and  mort- 
gage money,  565. 
for  insurance,  ib. 
3i2 
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SEQUESTRATOR, 
Duties  of,  556. 
Remedies  by,  558. 
Remedies  against,  ib. 

SERVICES,  CHURCH, 

Power  of  ordinary  to  regulate,  597. 
Daily,  ib. 

whether  it  can  be  enforced  by  the 
bishop,  598. 
A  third,  enforced  in  certain  cases  by  the 

bishop,  599. 
Two  full,  enforced  by  the  bishop,  600. 
Penalties  for  allowing  unauthorised  per- 
sons to  perform,  604. 
Manner  in  which  to  be  performed,  609. 
Discretionary  power  of  minister  as  to 
cathedral,  611. 

SEXTON, 

Nature  of  office,  212. 
Nomination  or  election  of,  213. 
Office  filled  by  a  woman,  214. 
In  new  districts,  ib. 

SIDESMEN    OR  SYNODSMEN.      See 
Churchwardens. 

SIMONY,  19. 

Definition  of,  485. 

Persons  guilty  of,  t6. 

Penalties  affixed    to,  and  whom  they 

affect,  486. 
Statutes  against,  what  they  forbid,  ib. 
Circumstances  which  make  a  presentation 
8imoniacal,  487. 

what  consideration  is  simoniacal, 
489. 
Simoniace  promoti,  ib. 

case  where  presentee  is  innocent, 490. 
Limits  and  extent  of,  491,  &c. 

SINGING,  CHURCH, 

Discretion  of  minister  as  to,  609. 
History  of,  610. 

SI  QUIS,  9. 

SOVEREIGN, 

The  head  of  the  Church,  6,  7. 

SPONSORS,  614. 

STATE, 

Connection  of,  with  Church,  2. 
Wherein  it  chiefly  consists,  5. 

STIPEND.    See  Curate. 

SUBMISSION, 
Act  of,  24. 

SUBSCRIPTION.    See  Orders— Institu- 
tion. 

SUCCESSIVE  INCUMBENTS, 
Rights  between,  276. 

as  to  growing  crops,  ib. 


SUCCESSIVE  INCUMBENTS-(e*itd\) 
as  to  apportionment  of  rent,  277. 
no  action  by  successor  for  miscatura- 

tion,  278. 
as  to  repairs.    See  Dilafioatiosi. 

SUFFRAGANS,  82. 

SUPERINSTITUTION.    See  Iustitutioh. 

SURPLICE,  417. 

On  what  occasions  to  be  worn,  807. 
Whether  to  be  used  in  preaching,  608. 

SURROGATES,  179,653. 

SUSPENSION,  584. 

TENTHS, 

Origin  of,  363. 

When  due,  and  how  to  be  recovered, 361 

See  First  Fruits. 

TESTIMONIALS, 

On  admission  to  holy  orders,  9. 
On  admission  to  a  benefice,  481. 

TIMBER, 

In  a  churchyard,  219 — 427. 
See  also  Waste. 

TITHE, 

Origin  and  first  mention  of,  292. 
Definition  of,  293. 
Former  exemptions  from,  294. 
Present  exemptions  from,  ib. 
Exemption  from,  by  prescription,  295. 
established  by  statute,  ib. 

in  corporations  aggregate,  ib. 
in  corporations  sole,  is. 
commencement  of  operation  of 

act,  296. 
exceptions  from  operation  of 

act,  t'6. 
general  rale,  297. 
Exemption  from,  by  privilege,  298. 
effect  of  exemption  by  prescription,  & 
the  privileged  orders  of  monks,  is. 
enjoyed  by  crown  lands,  300. 
enjoyed  by  spiritual  persons  or  cor- 
porations in  general,  301. 
exceptions,  ib. 
its  effect  or  liability  to  tithe  rent- 
charge,  302. 
Exemption  from,  by  composition  resl.903. 
nature  of  a  real  composition,  ib. 
restrictions  as  to,  to. 
validity  of,  304. 

compositions  real,  where  there  hss 
been  no  decree  of  a   court  of 
equity,  305. 
evidence  of,  t6. 
distinction  between  case  of  a  modas 
and  a  composition  real,  306. 
Exemption  from,  by  private  acts  of  par- 
liament in  particular  cases,  307. 
inclosure  acts,  t'6. 
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TITHE— (continued.) 

substitution  of  corn  rent,  307. 
Exemption  from,  by  modus,  308. 
definition  of,  to. 
supposed  to  have  commenced  before 

time  of  legal  memory,  to. 
presumed  to  commence  by  deed,  309. 
leading  rules  as  to  validity  of,  ib. 
how  a  modus  may  be  discharged,  314 
provisions  as  to  moduses  in  Tithe 
Commutation  Act,  315. 
apportionment  of  modus,  316. 
time  within  which  modus  may  be 
questioned,  317. 
Exemption  from,  by  rent-charge  in  lieu 
thereof,  318. 
voluntary  commutations  before  pass- 
ing of  act,  ib, 
mode  of  effecting  change  from  tithe 
to  tithe  rent-charge  by  voluntary 
commutation,  319. 
forms  of  documents,  320. 
consents  requisite  in  cases  of 

voluntary  commutation,  ib. 
confirmation  of  agreement  by 

tithe  commissioners,  321. 
apportionment  of  rent-charge 
oo  lands  of  parish,  ib. 
mode  of  effecting  change  from  tithe 
to  tithe  rent  charge  by  a  compul- 
sory award,  322. 
duties  of  commissioners,  ib. 
cases  for  separate  adjudication, 
and  proceedings  therein,  323. 
award,  ib. 

apportionment  by  the  parish- 
ioners, 324. 
apportionment  by  the  commis- 
sioners, ib. 
particulars  of  apportionment,  ib. 
validity  of  awarda,  agreements 

and  apportionments,  325. 
provision  for  rectifying  errors, 

ib. 
See  Rent  Charoi. 
Exemption  from,  by  lands  given  in  lieu 
thereof,  332. 
form  of  proceeding,  ib. 

by  parochial  agreement,  to. 
by  compulsory  award,  333. 
title  of  lands  given  in  exchange,  ib. 
remedy  for  the  party  entitled  to  re- 
cover, 334. 
effect  on  purchasers,  ib. 
agreement  to  give  lands  to  operate 

as  a  conveyance,  335. 
time  within  which  lands  may  be 
given,  ib. 
Merger  and  extinguishment  of,  ib. 

rates  and  assessment  on  tithe,  339. 
See  Rates. 
Not  liable  to  church  rate,  344. 
Personal,  ib. 
See  Offerings. 


TITLE  FOR  ORDERS, 

Qualification  in  respect  of,  10. 
Different  kinds  of,  ib. 


V. 

UNIFORMITY, 
Acts  of,  591. 

UNIONS  OF  BENEFICES, 
Definition  of,  541. 

Manner  in  which  formerly  made,  542. 
whose  concurrence  necessary,  ib. 
Restraint  of,  by  statute,  ib. 

jurisdiction  given  to  common  law 
courts,  543. 
In  cities  and  corporate  towns  formerly,  ib. 

effect  of,  on  advowson,  ib. 
Prospective,  544. 
Repairs  in  case  of,  t'6. 
Land  tax  in  case  of,  545. 
Repeal  of  old  law,  ib. 

duty  of  archbishop  with  respect  to, 

546. 
limits  and  extent  of  new  law  re- 
specting, 547. 
Dissolution  of,  550. 

mode  of  proceeding  by  statute,  551. 
sale  of  house  of  residence,  552. 
supplemental  order  for  adjust- 
ing disputes,  553. 

UNION  WORKHOUSES, 

Poor  law  commissioners,  726. 
Religious  worship  by  paupers,  727. 
Children  of  dissenters,  ib. 
Appointment  of  chaplains  in,  ib. 

history  of,  730. 
Dissenting  ministers  attending,  728. 

instruction  by,  ib. 

restriction  of  his  duties,  729,  732. 
Rules  as  to  duties  of  chaplain,  731. 

prayers  and  preaching,  733. 

as  to  children,  ib. 

sick  persons,  734. 


V. 

VESTRY, 

General,  701. 
place  of,  to. 
president  of,  ib. 
how  convened,  and  by  whom,  702, 

703. 
how  constituted,  703, 704. 
Chairman  of,  705. 

casting  vote  by,  710. 
Powers  of,  705. 
Proceedings  in,  706. 
adjournment,  ib. 

right  of,  in  minister,  to. 
when  to  be  exercised,  ib. 
cases  as  to,  707. 
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VESTRY— (*mtimud.) 

no  previous  notice  oft  neces- 
sary, 707. 
to  subsequent  day,  702. 
Plurality  of  votes,  ib. 

extended  to  companies,  &c.  ib. 
Voting,  ib. 

not  by  ballot,  710. 
Poll,  ib. 

duration  of,  ib. 
reasonable  time  for,  711. 
not  to  be  granted  on  an  illegal  sub- 
ject, 712. 
Books,  ib. 

custody  of,  713. 
injuring,  ib. 
Select,  it* 

by  custom,  ib. 

origin  of,  714. 
must  be  immemorial,  715. 
where  to  be  tried,  716. 
by  statute,  ib. 

new  parishes,  717. 
10  Anne,  c.  11,  ib. 
51  Geo,  3,  c.  46,  ib. 
69  Geo.  3,  c.  134,  ib. 
limitation  of  powers  of,  718. 
where  parish  haa  been  divided, 

719. 
by  private  act  of  parliament, 

720. 
by  stat  1  &  2  Will.  4,  c  60,  ib. 
how  adopted,  721. 
rate  paycis,  ib. 
inspectors  of  votes,  ib. 
qvalification   of    vestry- 
men, 723. 


VESTRY— (eoRtmusd.)       , 

— abet  of,  722, 


die  old  and  new  vestry, 

724. 
oaths  of,  ib. 
quorum,  725. 
not  to  be  bid  in  church, 

ib. 
auditors  of,  ib. 

VICAR, 

Ofkinaf,  148. 
Endowment  of,  ib. 
Merged  in  rector,  ib. 
General,  179. 

VISITATION, 
Of  bishop,  86. 
Of  aichdeacon,  132* 

VISITOR, 

Of  deans  and  chapters,  106. 

W. 

WASTE 

Ecclesiastical  persons  restrained  te>, 

219. 
Punishable,  ib. 
Of  timber  in  a  churchyard,  ib. 
in  digging  stones,  &c  220. 
in  cutting  timber,  221. 
by  whom  injunctions  agtioit  may 
be  obtained,  ib* 
What  acts  are  to  be  considered  as,  *». 
Encroachments  on,  263* 
See  Dilapidations. 
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